Florida Senate - 2002 SB 2140
By Senator M tchel

4-1566- 02
1 Abill to be entitled
2 An act relating to the sale of tobacco
3 products; creating part Il of ch. 210, F. S
4 consi sting of ss. 210.81-210.92, F.S.
5 providing a short title; providing |egislative
6 i ntent and purpose with respect to enforcing
7 certain settlenent agreenents between this
8 state and cigarette nanufacturers and between
9 other states or territories and cigarette
10 manuf acturers; providing definitions;
11 prohibiting a person who holds a pernit under
12 ch. 210, F.S., from shipping or possessing for
13 sale out of this state cigarettes not included
14 on a list approved by the Division of Al coholic
15 Bever ages and Tobacco of the Departnent of
16 Busi ness and Professional Regul ation; requiring
17 the division to annually prepare a |list of
18 certified cigarette brands; providing
19 requi renments under which a nanufacturer's
20 brands may be included on the list; providing
21 requirenents for certification; requiring that
22 the division notify a manufacturer of its
23 determ nation of certification; authorizing the
24 di vision to inpose penalties against a
25 perm t hol der who violates the prohibition
26 agai nst the sale or shipnent of certain
27 cigarettes or who violates certain reporting
28 requirenments; requiring that the Attorney
29 Ceneral seek an injunction or bring an action
30 in circuit court to enforce the act;
31 aut hori zi ng a manufacturer to bring an action
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chal | engi ng a determ nation nade by the
division with respect to enforcing the act;
requiring that the division update the |ist of
approved cigarettes; providing for sharing
information and for audits; requiring that a
perm thol der certify conpliance with the act;
providing for application of the act; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Part IIl of chapter 210, Florida Statutes,
consi sting of sections 210.81, 210.82, 210.83, 210.84, 210. 85,
210. 86, 210.87, 210.88, 210.89, 210.90, 210.91, and 210.92,
Florida Statutes, is created to read
210.81 Short title.--This part may be cited as the
"Cigarette Anti-Conduit Act."

210.82 Legislative findings and purpose. - -

(1) It is the policy of this state to reduce cigarette

snmoki ng by minors and adults who are residents of this state.

According to public health authorities, higher cigarette

prices help reduce cigarette consunption

(2) In 1997 and 1998, leading cigarette manufacturers

in the United States entered into a settlenent agreenent with

this state and into settlenent agreenents with other states

and territories resolving various |lawsuits brought by those

states and territories agai nst those nanufacturers.

(3) Under the settlenent agreenent with this state
dat ed August 25, 1997, known as the Florida Settl enent
Agreenent or FSA, leading cigarette manufacturers agreed to

nmake annual paynents to this state. These paynents are tied to
2
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1| each such manufacturer's share of cigarette sales for

2| consunption in the United States. If the national market share
3| of any of these manufacturers declines, its paynents to

4 | Florida under the FSA declines.

5 (4) Under the settlenent agreenent with these

6| cigarette manufacturers and others dated Novenber 23, 1998,

7 | known as the Master Settlenment Agreenent or MSA, 46 states and
8| six territories have enacted a statute, known as the NSA

9| Statute, which requires tobacco product nanufacturers to:

10 (a) Sign the MSA and thereby becone participating

11 | manufacturers responsi bl e for making settl enent paynents as

12 | specified in the MSA; or

13 (b) Remain nonparticipating nmanufacturers and thereby
14 | becone responsi ble for naking specified paynents into escrow
15| accounts for sales of cigarettes to consuners in those states
16 | and territories.

17 (5) The Master Settlenent Agreenent and the MSA

18 | Statutes enacted by the MBA states directly benefit the people
19| of this state in two ways. First, by requiring each tobacco
20 | product manufacturer to nmake either settlenent paynents or
21 | escrow paynents, as the case nmay be, the MSA and the MSA
22 | Statutes ensure higher prices for cigarettes, which public
23| health authorities believe help reduce cigarette consunption
24 | Second, by requiring nonparticipating manufacturers to make
25 | escrow paynents, the MSA Statutes directly protect the
26 | paynents this state receives under the FSA by preventing
27 | nonparticipating manufacturers fromusing their cost advantage
28 | vis-a-vis the participating manufacturers as a result of the
29 | M5A to siphon sales fromsuch manufacturers.
30 (6) Sone nonparticipating nanufacturers, however, are
31| circunventing or may attenpt to circunvent the escrow paynment
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requi renments of the MSA Statutes by using this state as a

conduit, selling their cigarettes to distributors in this

state for transshipnent to states and territories covered by
the MSA, and then clainm ng that the MSA Statutes do not
require themto nmake escrow paynents for sales of the

transshi pped cigarettes in those states and territories. As a

result of such circunvention, the prices of cigarettes of such

nonparticipating manufacturers in this state do not reflect

t he escrow paynents required by the MSA Stat utes.

(7) Such circunvention undernmnes the policy of this

state to reduce snmoking by the residents of this state by

enabl i ng such nonparticipati ng manufacturers to offer

significantly | ower prices than the tobacco product

manuf acturers that nust make annual settl enent paynents under

the MSA and the nonparticipating manufacturers that make such

escrow paynents. It also threatens the paynents that this

state is due under the FSA by siphoning sales fromthe

manuf act urers whose paynents to the state are tied to their

nati onal market share. Finally, the use of this state as a

conduit to circunvent the |laws of other states is generally

contrary to the public policy of this state.

(8) Prohibiting the out-of-state shipnent or

out-of-state sale of cigarettes of a nonparticipating

manuf acturer that has not made all escrow paynents required by

the MSA Statutes will help ensure that the nonparticipating

manuf acturer will nmake such paynents, thereby serving the

state's policies of reducing snoking by its residents,

protecting paynents to this state under the FSA, and avoi di ng

the use of this state as a conduit to circunvent the | aws of

other states and territories.
210.83 Definitions.--As used in this part, the term
4
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1 (1) "Brand famly" neans all styles of cigarettes sold
2 | under the sanme trademark and differentiated from one another
3| by neans of additional nodifiers, including, but not linted
4]1to, "nmenthol,"” "lights," "kings," and "100's."

5 (2) "Cigarette" nmeans any product that contains

6| nicotine, is intended to be burned or heated under ordinary
7 | conditions of use, and consists of or contains:

8 (a) Any roll of tobacco wapped in paper or in any

9 | substance not containing tobacco;

10 (b) Tobacco, in any form that is functional in the
11 | product, which, because of its appearance, the type of tobacco
12 ) used in the filler, or its packaging and labeling, is likely
13| to be offered to, or purchased by, consuners as a cigarette;
14 | or

15 (c) Any roll of tobacco wapped in any substance

16 | contai ning tobacco, which, because of its appearance, the type
17 | of tobacco used in the filler, or its packagi ng and | abeling,
18| is likely to be offered to, or purchased by, consuners as a
19 | cigarette described in paragraph (a).

20

21| The term"cigarette" includes "roll-your-own," neaning any
22 | tobacco that, because of its appearance, type, packagi ng, or
23| labeling is suitable for use and likely to be offered to, or
24 | purchased by, consuners as tobacco for nmking cigarettes. For
25 | purposes of this definition, 0.09 ounces of "roll-your-own"
26 | tobacco constitutes one individual cigarette.

27 (3) "Division" neans the Division of Al coholic

28 | Beverages and Tobacco of the Departnent of Business and

29 | Prof essional Regul ation

30 (4) "Master Settlenment Agreenent" neans the settlenent
31| agreenent and rel ated docunents entered i nto on Novenber 23,
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1998, by the MSA states and certain tobacco product

manuf acturers, and subsequently entered into by certain other

t obacco product nmanufacturers.

(5) "MBA state" neans a Settling state as defined in

section I1(qq) of the Master Settlenent Agreenent.
(6) "MSA Statute" neans the statute enacted by an MSA
state to inplenent Exhibit T to the Master Settl enent

Agr eenent .
(7) "Nonparticipating nmanufacturer” neans any tobacco

product nanufacturer that is not a participating manufacturer,

as defined in subsection (8).

(8) "Participating manufacturer" neans a participating

manuf acturer as that termis defined in section II(jj) of the

Master Settl enent Agreenent and any amendnents thereto.

(9) "Permitholder" neans a person who holds a pernit

as:
(a) A whol esal e deal er or exporter under Part |; or
(b) A distributor under Part 11.
(10) "State" neans any state or territory of the
United States.
(11) "Tobacco product manufacturer" neans a tobacco

product nmanufacturer as that termis defined in section Il (uu)

of the Master Settl enent Agreenent.

210.84 Prohibition agai nst shi pnent and sal e of

certain cigarettes.--A permthol der may not:

(1) Ship to any person in another state cigarettes

belonging to a brand fanmly not included on the |Iist provided

by the division to the permthol der under s. 210.85; or

(2) Sell or possess for sale to any person in another

state or for resale to a consuner in another state cigarettes

6
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1| belonging to a brand famly not included on the list provided

2| by the division to the pernithol der under s. 210. 85.

3 210.85 List of cigarettes approved for shipnment and

4| sale.--The division shall annually prepare, and by July 15 of

5| each year transnit to all permithol ders and post on the

6| website of the division, alist of all brand famlies

7 | mnufactured for sale to consuners within the United States by
8 | each tobacco product nmanufacturer that by May 1 of such year

9| has provided the division the certification and i nfornmation

10| specified in s. 210.86(1), and each tobacco product

11 | manuf acturer as to which the division has nmade the

12 | determination described in s. 210.87(2).

13 210.86 Inclusion on list.--

14 (1) PARTI Cl PATI NG MANUFACTURERS. - - The di vi si on shal

15| include on the list described in s. 210.85 all brand fanilies

16 | manufactured for sale to consuners within the United States by
17 | each tobacco product nmanufacturer that has provided the

18 | division, not later than May 1 of the year in question or

19 | previously, a certification, under penalty of perjury, that it
20| is a participating manufacturer and the names of all such

21| brand fanmlies. Such a tobacco product nmanufacturer is

22 | considered to be the manufacturer of all those cigarettes, but
23| only those cigarettes which are counted as its cigarettes for

24 | purposes of calculating its paynents under the Master

25| Settlenent Agreenent for the year in question

26 (2) NONPARTI Cl PATI NG MANUFACTURERS. - - The di vi si on

27 | shall include on the list described in s. 210.85 all brand

28 | fanilies manufactured for sale to consunmers within the United

29 | States by each nonparticipating manufacturer that has provided
30| the division, not later than May 1 of the year in question

31| the certification described in s. 210.87, but only if division

.
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1| has determ ned that such certification is true and correct,

2| and the nanmes of all such brand fanilies. A nonparticipating
3 | manufacturer is deened to be the nanufacturer of al

4] cigarettes as to which it is the first purchaser anywhere for
5]resale in the United States of cigarettes nanufactured

6 | anywhere which the manufacturer of such cigarettes did not

7| intend to be sold in the United States.

8 210.87 Determnation by division.--

9 (1) CERTI FI CATI ON BY NONPARTI Cl PATI NG

10 | MANUFACTURER. - - For the brand fanilies of a nonparticipating
11 | manufacturer that sells, whether directly or through a

12 | distributor or simlar internediary or internediaries,

13| cigarettes to any pernmtholder to be eligible for inclusion in
14 | the list described in s. 210.85, the nanufacturer, not | ater
15| than May 1 of the year in question, under penalty of perjury,
16 | nust provide to the division:

17 (a) Acertification that the manufacturer

18 1. WII make all escrow paynments required by the MSA
19| Statute of each MSA state for all cigarettes of the

20 | nonparticipating manufacturer which will be sold to consuners
21 | within each such MSA state through April 30 of the year

22 | following the year in which the certification is provided; and
23 2. Has nmmde all escrow paynents required by the MSA
24 | Statute of each MSA state for cigarettes of the

25 | nonpartici pati ng manufacturer which were sold to consuners

26 | within each such MSA state during the precedi ng cal endar year
27 | and

28 (b) Any information required by the division to

29 | deterni ne whether such certification is true and correct.

30| Failure to request certification does not inpact the ability
31| of a pernmitholder to sell the nonparticipating nanufacturer's
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1| brands within the state but, as stated in s. 210.84, wll

2| result in a pernitholder being unable to ship or sell such

3| brands to any person in another state.

4 (2) DETERM NATI ON OF COVPLI ANCE. - - A nonparti ci pati ng

5| manufacturer shall be determ ned to have nade a true and

6| correct certification under subsection (1) if the division

7| deternmnes that the total anpbunt of the escrow paynents made

8 | by the nonparticipating manufacturer in all NMSA states for

9| cigarettes of the nonparticipati ng manufacturer which were
10| sold to consuners within all such states during the preceding
11| year is equal to the product of:
12 (a) The applicable per-unit amount specified in the
13| MSA Statutes of such states, including all adjustnents for
14 | inflation; and
15 (b) The nunber of units of cigarettes nmanufactured by
16 | t he nonpartici pati ng nanufacturer which were sold to consuners
17 | within all MSA states during the precedi ng year
18 (3) NOTI CE OF DETERM NATI ON. - - The di vi si on shal
19 | pronptly notify the nonparticipati ng manufacturer and the
20| Attorney Ceneral of any deternination made under this section
21 (4) DEFINTION. --For purposes of this section
22 | references to cigarettes "sold to consuners within a state"
23 | include any cigarettes sold to consunmers within the state,
24 | whether sold by the manufacturer directly or by a distributor,
25| retailer, or simlar internediary or internediaries.
26 210.88 Reports by pernmitholders.--Not later than 30
27 | days after the end of each quarter, and nore frequently if so
28 | directed by the division, each permthol der shall report to
29 | the division all shipnents of cigarettes to persons in this
30| state and other states during the precedi ng cal endar quarter
31| The report shall list, by nonparticipating manufacturer and

9
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1| brand fanmly, the quantity of cigarettes shipped to persons in
2 | each such state.

3 210.89 Adnministrative penalties and injunctive

4|l relief.--

5 (1) PENALTIES.--Upon a finding of a violation of s.

6| 210.84 by a pernitholder, the division may i npose upon the

7| pernmitholder a civil penalty in an anbunt not to exceed the

8| greater of 500 percent of the retail value of the cigarettes
9| shipped in violation of s. 210.84 or $5,000. Upon a finding of
10 ) a violation of s. 210.88 by a permithol der, the division may
11 | i npose upon the pernitholder a penalty in an anpunt not to

12 | exceed $5,000. Upon a finding of a second or subsequent

13| violation by a permtholder of s. 210.84 or s. 210.88, the

14 | division may suspend or revoke the |license of the

15 | pernithol der.

16 (2) I NJUNCTIONS. --The Attorney Ceneral, on behal f of

17 | the division, shall seek an injunction to restrain a

18 | pernmithol der from shipping cigarettes in violation of s.

19 ] 210.84 or to conpel a pernitholder to submit the infornmation
20| required by s. 210. 88.
21 (3) ACTI ONS AGAI NST NONCOVPLI ANT MANUFACTURERS. - - Based
22 | on credible information provided by authorities in an MSA
23| state or other credible information, the Attorney Genera
24 | shall bring an action in circuit court against a
25 | nonparticipating manufacturer for filing a false certification
26| in violation of s. 210.87. Upon a finding that the
27 | nonparticipating manufacturer has filed a false certification
28 | under s. 210.87(1)(a)2. or has fraudulently or intentionally
29 | filed a false certification under s. 210.87(1)(a)l., the court
30| shall issue a permanent injunction prohibiting any
31| nonparticipating manufacturer fromselling cigarettes,

10
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1| directly or through a distributor or other internmediary or
2|linternediaries, to pernitholders and consuners within the

3| state for a period not to exceed 2 years.

4 210.90 Review of division's deternmination.--1f the

5| division deternines to exclude or renove fromthe Iist

6 | described in s. 210.85 the brand fanilies of a

7 | nonparticipating nmanufacturer that tinely subnitted to the

8| division the certification and infornmation described in s.

9] 210.87(1)(b), such nonparticipating nanufacturer nmay chall enge
10 | the determination as erroneous and seek relief from such

11 | determination by bringing an action in the appellate district
12 | where the division maintains its headquarters or where a party
13 | resides or as otherwi se provided by law to chall enge the

14 | division's determination. Upon the filing of such an action

15| the division's determ nation shall be stayed for 20 days. The
16 | court nmay extend the stay upon a show ng by the

17 | nonparticipati ng manufacturer, after notice to the division

18 | that it has a substantial probability of success in the action
19 | and would suffer irreparable injury in the absence of a stay.
20 210.91 Additional authority of division and Attorney
21| CGeneral . --
22 (1) REVISION OF LIST.--The division shall update
23| nonthly the list described in s. 210.85 in order to correct
24 | mi stakes and to renove or add brand fanmilies, including brand
25| fanmlies of nonparticipating manufacturers that have failed to
26 | make escrow paynents required by the MSA Statute of an MSA
27 | state or that have corrected such failures, and new brand
28 | fanmilies of participating manufacturers.
29 (2) | NFORMATI ON SHARI NG - - The divi sion and Attorney
30| General may share with each other, with other authorities
31| wthin the state, and with authorities in other states the

11
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information they receive under this part, including audits

under subsection (3), and may conbine such information with

information received fromauthorities in other states for

pur poses of analysis and enforcenent.
(3) AUDITS.--The Attorney General and the division nay
audit, or engage others to audit, information supplied by

nonpartici pati ng manufacturers under s. 210.87(1), and the

division may audit the information supplied by pernithol ders
under s. 210. 88.
210.92 Applicants for pernmits.--The division may not

issue a pernit to a person to act as a pernithol der unl ess

such person has certified, under penalty of perjury, that such

person will conply fully with this part.

Section 2. For the year 2002, if the effective date of
this act is later than March 16, 2002, the reports of
permthol ders required by section 210.88, Florida Statutes,

shal | be due 30 days after the effective date of this act; the

subm ssions of participating manufacturers and the

certifications of nonparticipating manufacturers described in
sections 210.86(1) and 210.87(1), Florida Statutes,
respectively, shall be due 45 days after the effective date of

this act; and the transmi ssion by the division to

perm thol ders and the website posting under section 210. 85,

Florida Statutes, shall be due 90 days after such effective

dat e.
Section 3. This act shall take effect upon becoming a
| aw.
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l EE IR b S b b I S I b b I S S b b I I b S b

2 SENATE SUVMMARY

3 Creates the Cigarette Anti-Conduit Act. Prohibits the
out -of -state shipnent or sale of cigarettes manufactured

4 by cigarette manufacturers that are not in conpliance
with Certain settlenent agreenents. Requires that the

5 Di vi si on of Al coholic Beverages and Tobacco of the
Depart nent of Business and Professional Regul ation

6 Brepare and update a list of certified cigarette brands.

rovides for penalties. Requires a person who holds. a

7 ermt under ch, 210, F.S., to certify conpliance with

8 he act. (See bill for details.)

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

13

CODING:WOrds st+ieken are deletions; words underlined are additions.




