Florida Senate - 2002 CS for SB 2262

By the Committee on Banking and | nsurance; and Senator Meek

311-2186-02

1 Abill to be entitled

2 An act relating to the Florida Fair Lending

3 Act; providing a short title; providing

4 | egi slative findings; providing purposes;

5 providing definitions; specifying certain

6 prohibited acts and practices relating to

7 creditors maki ng honme | oans under certain

8 circunstances; providing linmtations and

9 prohibiting certain activities or conditions
10 relating to creditors naking high-cost hone
11 | oans; providing a right to reinstate a | oan
12 under certain circunstances; specifying grounds
13 for reinstatenent; proscribing certain fees,
14 charges, or penalties under certain

15 ci rcunstances; prohibiting foreclosure

16 proceedi ngs under certain circunstances;

17 providing for preservation and enforcenent of
18 certain clains and defenses by borrowers;

19 providing for liability of assignees and other
20 hol ders under certain circunstances;
21 proscribing subterfuge; providing for civil and
22 crimnal enforcenent; providing penalties;
23 providing for damages, costs, and attorney's
24 fees; specifying certain | oan agreenents as
25 voi d and unenforceabl e under certain
26 ci rcunstances; protecting borrowers' renedies;
27 provi di ng exceptions for corrections and
28 uni ntentional violations; providing criteria;
29 specifying certain rights and renedi es as
30 cumul ative; providing powers and duties of the
31
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Departnent of Banki ng and Fi nance; providing
severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Short title; purposes.--

(1) This act may be cited as the "Florida Fair Lending
Act."
(2)(a) The Legislature finds that abusive nortgage

| endi ng has becone a problemin this state. One of the nost

common forns of abusive lending is the naking of |oans that

are equity-based rather than i ncone-based. The financing of

points and fees in these | oans provides inmediate i ncone to

the originator and encourages creditors to repeatedly

refinance hone |loans. As long as there is sufficient equity in

t he hone, an abusive creditor benefits even if the borrower is

unable to nake the paynents and is forced to refinance. The

financing of high points and fees causes the | oss of equity in

each refinancing and often leads to forecl osure.

(b) Abusive lending has threatened the viability of

many comunities and caused decreases in hone ownership. Wile

t he mar ket pl ace appears to operate effectively for

conventional nortgages, too many honeowners find thensel ves

victins of overreaching creditors who provide |oans with

unnecessarily high costs and terns that are unnecessary to

secure repaynent of the |oan. The Legislature finds that as

conpetition and self-regulation have not elimnated the

abusive ternms from hone-secured | oans, the consuner protection

provisions of this act are necessary to encourage fair

| endi ng.
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Section 2. Definitions.--As used in this act, the
term

(1) "Benchnmark rate" nmeans the interest rate that the

borrower can reduce by paying bona fide discount points. Such

rate shall not exceed the weekly average yield of United

States Treasury securities having a conparable length to

maturity, plus 4 percentage points.

(2) "Bona fide discount points" neans | oan di scount

poi nts which are:

(a) Knowingly paid by the borrower.

(b) Paid for the express purpose of |owering the

benchmark rat e.

(c) In fact reducing the interest rate or tine-price

differential applicable to the loan froman interest rate

whi ch does not exceed the benchnmark rate.

(d) Recouped within the first 4 years after the

schedul ed | oan paynents.

For purposes of assessing conpliance with paragraph (d), | oan

di scount points will be considered to be recouped within the

first 4 years after the schedul ed | oan paynents if the

reduction in the interest rate that is achi eved by the paynent

of the loan discount points reduces the interest charged on

t he schedul ed paynents such that the borrower's dollar anount

of savings in interest over the first 4 years is equal to or

exceeds the dollar anobunt of | oan discount points paid by the

borr ower.
(3) "Borrower" neans any natural person obligated to

repay the loan, including, but not limted to, a coborrower,

cosi gner, or guarantor
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(4) "Creditor" neans a person who extends consuner

credit that is subject to a finance charge or is payable by

witten agreenent in nore than four installnents, and to whom

the obligation is payable at any tine.

(5) "High-cost hone | can" neans a hone | oan the terns

of which neet or exceed one or nore of the threshol ds defined

i n subsection (9).

(6) "Hone |oan" neans a | oan, including an open-ended

credit plan, other than a reverse nortgage transacti on, where

the loan is secured by:

(a) A nortgage or deed of trust on real estate in this

state upon which there is located or there is to be located a

structure or structures designed principally for occupancy of

fromone to four famlies which is or will be occupied by a

borrower as the borrower's principal dwelling; or

(b) A security interest on a manufactured hone which

is or will be occupied by a borrower as the borrower's

princi pal dwelling,

and where the | oan refinances an existing honme loan or is a

subordinate lien foll owing one or nore existing |oans, or

where the property securing the nortgage was, prior to the new

nort gage, owned free and clear by the borrower.

(7) "Points and fees" neans:
(a)l. Al itens listed in 15 U.S.C. s. 1605(a)(1)
through (4), except interest or the tine-price differential

or
2. Al itens required to be disclosed under s.

226.4(a) and (b) of Title 12 of the Code of Federa

Regul ati ons, as anended fromtine to tinme, except interest or

the tinme-price differential
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(b) Al conpensation paid directly or indirectly to a

nortgage broker, including a broker that originates a loan in

its own nane in a table-funded transaction

(c) The cost of all premuns financed by the creditor

directly or indirectly, for any credit life, credit

disability, credit unenploynent, or credit property insurance,

or any other life or health insurance, or any paynents

financed by the creditor directly or indirectly for any debt

cancel l ati on or suspensi on agreenent or contract, except that

i nsurance preniuns cal culated and paid on a nonthly basis

shal |l not be considered financed by the creditor

(d) The maxi num prepaynent fees and penalties that nay

be charged or coll ected under the terns of the | oan docunents.

(e) Al prepaynent fees or penalties that are charged

the borrower if the | oan refinances a previous | oan nmade by

the sane creditor or an affiliate of the creditor

(f) For open-ended |oans, the sumof the total fees

charged at closing plus the maxi mum additi onal fees which can

be charged pursuant to the | oan docunents during the term of

t he | oan.
(8) "Rate" neans the interest rate charged on the hone

| oan based on an annual sinple interest yield.
(9) "Threshold" neans:
(a)l1. "Rate threshold," which neans:
a. For a first lien nortgage |loan, the trigger rate

equal s or exceeds 7 percentage points nore than the average

yield of United States Treasury securities having a conparable

length to maturity; or

b. For a subordinate nortgage |lien or a nortgage

secured solely by a security interest in a nmanufactured hone,

the trigger rate equals or exceeds 9 percentage points nore
5

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2002 CS for SB 2262
311-21

i
2186-02

1| than the average yield of United States Treasury securities

2 | having a conparable length to maturity.

3 2. The trigger rate is calculated as foll ows:

4 a. For fixed-rate loans in which the interest rate
5|wll not vary during the termof the loan, the trigger rate is
6| the rate as of the date of cl osing.

7 b. For loans in which the interest rate varies

8 | according to an index, the trigger rate is the sumof the

9] index rate as of the date of |oan closing plus the nmaxi num

10| margin permitted at any tine under the | oan agreenent.

11 c. For all other loans in which the interest rate may
12 | vary at any tine during the termof the |loan, the trigger rate
13| is the maxinmumrate that nmay be charged during the termof the
14 | 1 oan.

15 (b) "Total points and fees threshold," which neans,

16 | excluding up to two bona fide discount points:

17 1. For loans in which the total | oan anobunt is $30, 000
18 | or nore, the total points and fees on the |l oan, paid by the

19 | borrower at or before closing, exceed 3 percent of the total
20 | | oan anount; or
21 2. For loans in which the total |oan anpbunt is |ess
22 | than $30,000, the total points and fees on the |oan, paid by
23| the borrower at or before closing, exceed the | esser of $900
24 | or 6 percent of the total |oan anmount.
25 (10) "Total |oan anount" neans the principal of the
26 | | oan minus those points and fees as defined in subsection (7)
27 | which are included in the principal anount of the | oan. For
28 | open-ended | oans, the total |oan anmount shall be cal cul at ed
29 | using the total line of credit all owed under the hone | oan
30 Section 3. Prohibited acts and practices for hone
31| |l oans. --
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(1) 1 NSURANCE AND DEBT CANCELLATI ON AGREEMENTS. - - No
creditor making a hone |oan shall finance, directly or

indirectly, any credit life, credit disability, credit

unenpl oynent, or credit property insurance, or any other life

or health insurance, or any paynents directly or indirectly

for any debt cancell ation or suspension agreenent or contract,

except that insurance preni uns or debt cancellation or

suspensi on fees calculated and paid on a nonthly basis shal

not be considered financed by the creditor
(2) RECOWVMVENDATI ON OF DEFAULT.--No creditor shal
reconmrend or encourage default on an existing | oan or other

debt prior to and in connection with the closing or planned

closing of a honme loan that refinances all or any portion of

such existing | oan or debt.
(3) LATE PAYMENT FEES.--No creditor may charge a |l ate
payment fee except as provided in this subsection

(a) A late paynent fee may not be in excess of 5

percent of the anpbunt of the paynent past due.

(b) A late paynent fee may only be assessed for a

payment past due for 15 days or nore.

(c) A late paynent fee may not be charged nore than

once with respect to a single late paynent. |If a late paynent

fee is deducted froma paynent made on the | oan and such

deducti on causes a subsequent default on a subsequent paynent,

no late paynent fee may be inposed for such default. If a

| ate paynent fee has been i nposed once with respect to a

particular |late paynent, no such fee shall be inposed with

respect to any future paynent which would have been tinely and

sufficient, but for the previous default.

(d) A late paynent fee may not be charged unl ess the

creditor notifies the borrower within 45 days followi ng the
7
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1| date the paynent was due that a | ate paynent fee has been

2| inposed for a particular |late payment. No | ate paynent fee nay
3| be collected fromany borrower if the borrower inforns the

4| creditor that nonpaynent of an installnment is in dispute and
5| presents proof of paynent within 45 days after receipt of the
6| creditor's notice of the |ate paynent fee.

7 (4) FEE FOR BALANCE.--No creditor may charge a fee for
8|linformng or transnmitting to any person the bal ance due to pay
9] off a hone loan or to provide a rel ease upon prepaynent.

10 | Payoff bal ances shall be provided within a reasonable tine but
11 ] in any event no nore than 7 busi ness days after the request.
12 (5) A hone |loan may not be made as a direct result of
13| a potential or future creditor, or its representative,

14 | offering or selling a hone | oan at the residence of a

15| potential borrower w thout a prearranged appoi ntnent or the
16 | expressed invitation of the potential borrower.

17 Section 4. Linmtations and prohibited acts and

18 | practices for high-cost hone | oans.--A high-cost hone | oan

19 | shall be subject to the following additional limtations and
20 | prohi bited acts and practices:

21 (1) FINANCI NG OF FEES OR CHARGES. --No creditor naking
22 | a high-cost hone |loan shall directly or indirectly finance any
23| points or fees that exceed 3 percent of the total anpunt of

24 | the | oan.

25 (2) BALLOON PAYMENT. --No hi gh-cost hone | oan may

26 | contain a schedul ed paynent that is nore than twice as | arge
27 | as the average of earlier schedul ed paynents. This provision
28 | does not apply when the paynent schedule is adjusted to the
29 | seasonal or irregular incone of the borrower.

30 (3) NEGATI VE AMORTI ZATI ON. - - No hi gh-cost hone | oan nay
31| include paynment terns under which the outstandi ng principa

8
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bal ance will increase at any tine over the course of the |oan

because the regul ar periodic paynments do not cover the ful

anmount of interest due. This prohibition does not apply to a

bridge loan. As used in this subsection, the term"bridge

| oan" neans a |loan having a maturity of | ess than 18 nonths

which requires only paynents of interest until the tine at

which the entire unpaid balance is due and payabl e.
(4) | NCREASED | NTEREST RATE. -- No hi gh-cost hone | oan
may contain a provision that increases the interest rate after

default. This provision does not apply to interest rate

changes in a variable rate | oan otherw se consistent with the

provi sions of the | oan docunents, provided the change in the

interest rate is not triggered by the event of default or the

accel eration of the indebtedness.
(5) ADVANCE PAYMENTS. --No hi gh-cost hone | oan may
i nclude terns under which nore than two periodi c paynents

requi red under the | oan are consolidated and paid in advance

fromthe | oan proceeds provided to the borrower.
(6) ARBI TRATI ON CLAUSE. -- No hi gh-cost hone | oan may be
subject to an arbitration clause that linmits in any way the

right of the borrower to seek relief through the judicial

process for any clains and defenses the borrower may have

agai nst the creditor, broker, or other party involved in the

| oan transaction.
(7) LENDI NG W THOUT HOVEOANERSHI P COUNSELI NG. - - A
creditor may not make a hi gh-cost hone | oan without first

receiving certification froman i ndependent counsel or approved

by the regulatory agency that has jurisdiction over the

creditor that the borrower has received counseling on the

advisability of the | oan transaction

9
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(8) LENDI NG W THOUT DUE REGARD TO REPAYMENT
ABILITY.--A creditor may not nmake a hi gh-cost hone | oan

wi thout due regard to repaynent ability. If a creditor nakes a

| oan for which the debt-to-incone ratio is |ess than 50

percent (with debt including nonthly paynents, including

paynments for taxes and insurance, whether paid through the

nortgage or not, plus other required honeowner's paynents such

as condoni ni um or honeowner's fees, plus any other long-term

obligations), and the borrower will have sufficient residua

i ncone to neet basic needs, as determnined by the

residual -i ncone guidelines established with regard to Veterans
Adm nistration loans and found in 38 CF. R s. 36.4337(e) and
VA Form 26-6393, the creditor shall benefit froma rebuttable
presunption that the creditor made the loan with due regard to

repaynment ability.
(9) HOVE | MPROVEMENT CONTRACTS. --A creditor may not
pay a contractor under a hone inprovenent contract fromthe

proceeds of a high-cost hone | oan unless the instrunent is

payable to the borrower or jointly to the borrower and the

contractor or, at the election of the borrower, through a

third-party escrow agent in accordance with terns established

in a witten agreenent signed by the borrower, the creditor

and the contractor prior to the disbursenent.
(10) MODI FI CATI ON OR DEFERRAL FEES. --A creditor may
not charge a borrower any fees or other charges to nodify,

renew, extend, or anmend a hi gh-cost hone |oan or to defer any

payrment due under the terns of a high-cost hone | oan on a

m ni mum of one nodi fication, renewal, extension, or deferra

per each 12 nonths of the length of the |oan.

(11) FLIPPING --No creditor nay engage in flipping a

hi gh-cost hone | oan. The term"fli pping" neans nmaki ng a hone
10
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| oan to a borrower that refinances an existing hone | oan when

t he new | oan does not have reasonable, tangi ble, net benefits

to the borrower considering all of the circunstances,

including, but not limted to, the terns of both the new and

refi nanced | oans, the cost of the new | oan, and the borrower's

circunstances. |In addition, the foll owing hone | oan

refinancing conditions shall be presuned to be flipping:

(a) The primary tangi ble benefit to the borrower is an

interest rate lower than any interest rate on debts satisfied

or refinanced in connection with the hone loan and it wll

take nore than 4 years for the borrower to recoup the costs of

the points and fees and other closing costs through savings

resulting fromthe | ower interest rate.

(b) The new |l oan refinances an existing hone | oan that

is a special nortgage which is originated, subsidized, or

guaranteed by or through a state, tribal, or |ocal governnent,

or nonprofit organization, which bears a bel ow narket interest

rate at the tine the | oan was originated or has nonstandard

payrment terns beneficial to the borrower, such as paynents

that vary with incone or are linmted to a percentage of

i ncone, or where no paynents are required under specified

conditions and where, as a result of the refinancing, the

borrower will | ose one or nore of the bhenefits of the special

nor t gage.

(12) REQUI RED NOTI CE TO PURCHASERS AND
ASSI GNEES. - - Each hi gh-cost hone | oan shall contain the
foll owi ng notice

Notice: This is a nortgage subject to the provisions of

the Florida Fair Lending Act. Purchasers and assignees of this

nortgage could be liable for all clains and defenses with

11
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1| respect to the nortgage which the borrower could assert

2 | agai nst the creditor

3 (13) SEVENTY- TWO- HOUR DI SCLOSURE. - - For a hi gh- cost

4| honme | oan, the creditor nust deliver all contracts,

5| agreenents, disclosures, and other docunments and instrunents
6| of lending required for executing the |l oan to the borrower no
7| less than 72 hours before the closing, signhing, or agreenent
8| to any ternms of that | oan

9 (14) CALL PROVI SION. --No hi gh-cost hone | oan may

10| contain a provision that pernmits the creditor, inits sole

11| discretion, to call or accelerate the indebtedness. This

12 | provision does not prohibit acceleration of the |oan in good
13| faith due to the borrower's failure to abide by the ternms of
14 | the | oan.

15 Section 5. Right to cure.--

16 (1) RICGHT TO REINSTATE.--If a creditor asserts that

17 | grounds for acceleration exist and requires the paynent in

18 | full of all suns secured by the security instrument, the

19 | borrower, or anyone authorized to act on the borrower's

20 | behal f, shall have the right at any tine, up to the tine title
21| is transferred by neans of foreclosure, by judicial proceeding
22| and sale or otherwise, to cure the default and reinstate the
23 | hone | oan by tendering the anobunt or performance as specified
241 in this section. Cure of default as provided in this section
25| shall reinstate the borrower to the sane position as if the
26 | default had not occurred and shall nullify, as of the date of
27 | the cure, any accel eration of any obligation under the

28 | security instrument or note arising fromthe default.

29 (2) GROUNDS FOR REI NSTATEMENT. - - Before any action

30| filed to forecl ose upon the hone or other action is taken to
31| seize or transfer ownership of the hone, a notice of the right

12
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to cure the default nust be delivered to the borrower

i nform ng the borrower:

(a) O the nature of default clainmed on the hone | oan

and of the borrower's right to cure the default by paying the

sum of noney required to cure the default. If the anpunt

necessary to cure the default will change during the 30-day

period after the effective date of the notice due to the

application of a daily interest rate or the addition of late

payrment fees, as allowed by this act, the notice shall give

sufficient information to enable the borrower to cal cul ate the

anount at any point during the 30-day period.
(b) O the date by which the borrower shall cure the
default to avoid acceleration and initiation of foreclosure or

other action to seize the hone, which date shall not be |ess

than 30 days after the date the notice is effective, and the

nane and address and tel ephone nunber of a person to whomthe

payrment or tender shall be nmde.

(c) That if the borrower does not cure the default by

the date specified, the creditor may take steps to termnate

the borrower's ownership of the property by requiring paynent

in full of the hone | oan and conmencing a foreclosure

proceedi ng or other action to seize the hone.

(d) O the nane and address of the creditor and the

t el ephone nunber of a representative of the creditor whomthe

borrower may contact if the borrower disagrees with the

creditor's assertion that a default has occurred or the

correctness of the creditor's cal cul ati on of the anmount

required to cure the default.

(3) FEES.--To cure a default under this section, a

borrower shall not be required to pay any charge, fee, or

penalty attributable to the exercise of the right to cure a
13
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1| default as provided for in this section, other than the fees
2| specifically allowed by this section. The borrower shall not
3| be liable for any attorney's fees relating to the borrower's
4| default that are incurred by the creditor prior to or during
5] the 30-day period set forth in paragraph (2)(b), nor for any
6 | such fees in excess of $100 which are incurred by the creditor
7| after the expiration of the 30-day period, but prior to the
8|tinme the creditor files a foreclosure action or takes other

9] action to seize or transfer ownership of the hone. After the
10| creditor files a foreclosure action or takes other action to
11| seize or transfer ownership of the hone, the borrower shal

12 ) only be liable for attorney's fees that are reasonabl e and

13 ) actually incurred by the creditor, based on a reasonabl e

14 | hourly rate and a reasonabl e nunber of hours.

15 (4) ENFORCEMENT OF SECURITY I NSTRUMENT.--1f a default
16 | is cured prior to the initiation of any action to forecl ose or
17| to seize the hone, the creditor shall not institute the

18 | forecl osure proceeding or other action for that default. If a
19 | default is cured after the initiation of any action to
20| foreclose, the creditor shall take such steps as are necessary
21| to termnate the forecl osure proceeding or other action. Any
22 | creditor making a hone | oan who has the legal right to
23| foreclose nust use the judicial foreclosure procedures of the
24 | state wherein the property securing the loan is |ocated. The
25| borrower shall have the right to assert in a judicial
26 | forecl osure proceeding or other action the nonexistence of a
27 | default and any other claimor defense to acceleration and
28 | foreclosure, including any based on violations of this act,
29 | though no such clai mor defense shall be deened a conpul sory
30 | counterclaim
31
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Section 6. Preservati on and enforcenent of clains and

defenses; adnministrative penalties.--
(1) CLAIMS AGAI NST SELLERS. - - Notwi t hst andi ng any ot her
provision of law, if a hone | oan has been nmde, arranged, or

assi gned by a person selling a manufactured hone or hone

i mprovenents to the dwelling of a borrower, the borrower nay

assert all affirmative clains and any defenses that the

borrower nmay have agai nst the seller or hone inprovenent

contractor against the creditor or any assignee, hol der, or

servicer in any capacity if the clains and defenses relate

exclusively to the | oan transaction.
(2) ADM NI STRATI VE PENALTIES. - -
(a) The Departnent of Banking and Fi nance nay, after

appropriate notice and opportunity for hearing, |evy

adm ni strative penalties against a person who violates this

act, in the anount of not npre than $2,500 for each viol ation

Any hearing nmust be held in accordance with chapter 120,

Fl orida Statutes, the Adm nistrative Procedure Act, and the

Departnent of Banki ng and Fi nance shall have all the powers

granted under that act.

(b) Any person who willfully and knowi ngly viol ates

any provision of this act is liable for a civil penalty of not

nore than $25,000 for each violation, which penalty nust be

assessed and recovered in a civil action brought in the nane

of the people of the State of Florida by the Departnent of

Banki ng and Fi nance or the Attorney General in any court of

conpetent jurisdiction
(3) LIABILITY OF ASSI GNEES | N FORECLOSURE
ACTI ON. - - Not wi t hst andi ng any other provision of law, a

borrower in default nore than 60 days or in foreclosure nay

assert a violation of this act by way of offset:
15
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(a) As an original action;

(b) As a defense or counterclaimto an action to

col |l ect anounts owed; or

(c) To obtain possession of the hone secured by the

hone | oan.
(4) SUBTERFUGE. - - Any person who in bad faith attenpts
to avoid the application of this act hy:

(a) Dividing any loan transaction into separate parts

for such purpose; or

(b) Any other such subterfuge with the intent of

evadi ng the provisions of this act

commts a violation of this act.

Section 7. Enforcenent.--
(1) dwviL.--
(a) A borrower may be granted injunctive, declaratory,

and such other equitable relief as the court deens appropriate

in an action to enforce conpliance with this act.

(b) Any intentional violation of this act or any rule

adopt ed under this act renders the hone | oan agreenent void,

and the creditor shall have no right to collect, receive, or

retain any principal, interest, or other charges what soever

wWith respect to the |l oan and the borrower nay recover any

payrments made under the agreenent.

(c) The renedies provided in this section are not

i ntended to be the exclusive renedi es available to a borrower,

nor nust the borrower exhaust any adninistrative renedies

provided under this act or any other applicable | aw before

proceedi ng under this section
(2) CRIMNAL. --Any person who knowingly violates this
act coonmits a nisdeneanor of the first degree, punishable as
16
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1| provided in section 775.082 or section 775.083, Florida

2| Statutes.

3 (3) CORRECTI ONS AND UNI NTENTI ONAL VI OLATIONS. --A

4| creditor in a hone | oan who, when acting in good faith, fails
5]to conply with the provisions of this act shall not be deened
6|to have violated this act if the creditor establishes that:

7 (a) Wthin 30 days after the | oan closing, and prior

8| to receiving any notice fromthe borrower of the conpliance

9| failure, the creditor has nade appropriate restitution to the
10 | borrower and appropriate adjustnents are nade to the | oan; or
11 (b) Wthin 60 days after the loan closing and prior to
12 | receiving any notice fromthe borrower of the conpliance

13| failure, which conpliance failure was not intentional and

14 | resulted froma bona fide error notw thstanding the

15 | mai nt enance of procedures reasonably adapted to avoid such

16 | errors, the borrower has been notified of the conpliance

17 | failure, appropriate restitution has been nade to the

18 | borrower, and appropriate adjustnents are nade to the | oan

19 | Bona fide errors shall include, but not be limted to,

20| clerical, calculation, conputer mal functi on and progranm ng,
21| and printing errors. An error of legal judgnent with respect
22 | to a person's obligations under this section is not a bona

23 | fide error.

24 (4) CUMJLATIVE. --The renedies provided in this section
25| are cunul ati ve.

26 Section 8. Powers and duties of the Departnent of

27 | Banki ng and Fi nance; investigations; injunctions; orders.--
28 (1) (a) The Departnent of Banking and Finance is

29 | responsible for the adm nistration and enforcenent of this

30 | act.

31
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(b) The departnent may adopt rules pursuant to

sections 120.536(1) and 120.54, Florida Statutes, to inpl enent
this act. The departnent may adopt rules to allow electronic

subm ssion of any fornms, docunents, or fees required by this

act .

(2)(a) The departnent nmay conduct an investigation of

any person whenever the departnent has reason to believe, upon

conplaint or otherwise, that any violation of this act has

occurred.
(b) Any person having reason to believe that a

provision of this act has been violated may file a witten

conplaint with the departnent setting forth the details of the

al | eged viol ati on.

(3)(a) The departnent nmay bring an action, through its

own counsel in the nane and on behalf of the state, against

any person who has violated or is about to violate any

provision of this act, or any rule or order of the departnment

i ssued under the act, to enjoin the person fromcontinuing in

or engaging in any act in furtherance of the violation

(b) In any injunctive proceeding, the court may, on

due showi ng by the departnent, issue a subpoena or subpoena

duces tecumrequiring the attendance of any w tness and

requiring the production of any books, accounts, records, or

ot her docunents and naterials that appear necessary to the

expeditious resolution of the application for injunction

(4) The departnent may i ssue and serve upon any person

an order to cease and desist and to take corrective action

whenever the departnent has reason to believe that the person

is violating, has violated, or is about to violate any

provision of this act, any rule or order of the departnent

i ssued under this act, or any witten agreenent between the
18
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1| person and the departnent. Al procedural matters relating to
2 | i ssuance and enforcenent of cease and desist orders are

3 | governed by chapter 120, Florida Statutes, the Administrative
4 | Procedure Act.

5 Section 9. Severability.--The provisions of this act
6 | shall be severable, and if any phrase, clause, sentence, or

7| provision is declared to be invalid or is preenpted by federa
8| law or regulation, the validity of the remainder of this act
9| shall not be affected thereby. If any provision of this act is
10 | declared to be inapplicable to any specific category, type, or
11| kind of loan or points and fees, the provisions of this act
12 | shall nonethel ess continue to apply with respect to all other
13 | I oans and points and fees.

14 Section 10. This act shall take effect October 2,

15 | 2002.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2262

The conm ttee substitute:

Del etes certain legislative findings related to abusive
nort gage | endi ng;

Lowers the interest rate threshold for defining a
"hi gh-cost" | oan;

Del etes the threshold for defining a high-cost |oan
based on the anpbunt of prepaynent penalty;

Del etes the limtation on prepaynent penalties for
hi gh- cost | oans;

I ncreases the allowable |ate paynent fee for all hone
| oans from4%to 5% of the anmobunt past due;

Applies the prohibition against a creditor calling or
accel erating the indebtedness to high-cost hone | 0ans,
rather than"all hone | oans;

Allows a creditor to finance points or fees not
Fxceedlng 3% of the total |oan anpbunt for a high-cost
oan;

Del etes the requirenent that a creditor be presented
with a signed and dated conpletion certificate show ng
t hat  hone™i nprovenents have been conpleted, as a

condi tion of paying a contractor under a hone

I mprovenent contract;

Permits a creditor for a high cost loan to charge a

nodi fication or deferral feé under certain conditions;
Requi res high-cost hone |loans to contain a notice that
the nortgageé is subject to this act and that purchasers
and. assi gnees of the nortgage could be liable for al
clains the borrower coul d aSsert agal nst the | ender

For hi gh-cost honme | oans, requires the lLender to deliver
all doCuments and di scl osures at | east 72 hours before

t he cl osing;

Del etes the provision that would have required a
8er|}?r to accept any partial paynent to cure a
efaul t;

Aut hori zes the Departnent of Banking and Fi nance to
i mpose ﬂenaltles agai nst a person o violates the act

( orizes the department or the Attorney Ceneral to
bring a civil action on behalf of the state against a
person who willfully and knowi ngly violates the act;

Del etes the civil renmedy provisions that allowed the
borrower to recover actual dammges, statutory dammges,
puni tive danages, and at%grney‘s fees and costs an
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i nstead, provides that a borrower may be grant
i njunctive, declaratory and such other equitab
as the court deens appropri ate;

ed ]
le relief

- Aut hori zes the DePartnent of Banking and Fi nance to
adm ni ster and enforce the provisions of this act.
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