Florida Senate - 2002 CS for SB 2326

By the Cormittee on Health, Aging and Long-Term Care; and
Senat or Dawson

317-2291-02

1 A bill to be entitled

2 An act relating to health care facilities;

3 providing a short title; providing |egislative
4 findings with respect to standards for staffing
5 health care facilities in order to ensure the
6 safety of patients; providing definitions;

7 providing staffing requirenments for health care
8 facilities |licensed under ch. 395, F.S., and

9 psychiatric facilities |icensed under ch. 394,
10 F.S.; requiring that each facility subject to
11 the act subnit a staffing plan to the Agency
12 for Health Care Admi nistration; providing

13 requi renents for the plan; specifying

14 nurse-to-patient ratios; providing that the act
15 does not preclude a facility frominpl enenting
16 hi gher staffing ratios than those required by
17 the act; requiring each facility maintain

18 records of staffing levels; requiring that the
19 records be available to the Agency for Health
20 Care Administration and to the public
21 prohibiting a facility fromrequiring that
22 heal th care enpl oyees work nore than specified
23 periods of overtine; providing an exception
24 during a declared state of energency;
25 aut hori zing a collective bargaini ng agreenent
26 that provides for mandatory hours in excess of
27 that permitted under the act; specifying
28 ci rcunst ances under which a direct-care nurse
29 may refuse a work assignment; requiring each
30 health care facility to adopt a work-assi gnment
31 policy; prohibiting a facility from penali zi ng
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1 or retaliating against an enpl oyee who reports
2 certain violations or participates in

3 i nvestigations or proceedings; providing that

4 an enpl oyee may obtain |l egal or equitable

5 relief against a health care facility for

6 certain violations of the act; providing for

7 attorney's fees and costs; requiring health

8 care facilities to post a notice of the

9 requi renents of the act and the daily staffing
10 | evels of the facility; authorizing the Agency
11 for Health Care Adnministration to adopt rul es
12 with respect to enforcenent of staffing

13 requi rements; authorizing the agency to revoke
14 the license of a facility in violation of the
15 act; providing for fines for certain

16 violations; providing for the agency to require
17 that a facility take corrective action

18 providing for additional sanctions against a

19 facility that fails to take corrective action
20 providing that certain violations of the act

21 are a third-degree m sdeneanor; providing for a
22 facility to be termnated fromthe Medicaid

23 program following a violation of the act;

24 providing an effective date.

25

26 | Be It Enacted by the Legislature of the State of Florida:
27

28 Section 1. Short title.--This act nay be cited as the
29 |"Safe Staffing for Quality Care Act."

30 Section 2. Legislative findings.--The Legislature
31| finds that:
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(1) The state has a substantial interest in assuring

that the delivery of health care services to patients in

health care facilities located within this state i s adequate

and safe and that health care facilities retain sufficient

nursing staff in order to pronote optinal health-care

out cones.
(2) Recent changes in our health-care-delivery system

are resulting in a higher acuity |l evel anong patients in

health care facilities.

(3) Inadequate hospital staffing results in dangerous

nedi cal errors and patient infections.

(4) To ensure the adequate protection and care for

patients in health care facilities it is essential that

qgualified Iicensed nurses be accessible and avail able to neet

t he nursing needs of patients.

(5) Inadequate and poorly nonitored nurse-staffing

practices jeopardi ze delivery of quality health care services

and adversely inpact the health of patients who enter

hospital s and out pati ent energency and surgi cal centers.

(6) The basic principles of staffing in health care

facilities should be focused on the health care needs of

pati ents and based on consideration of patient acuity |levels

and services that need to be provided to ensure optinm

out cones.
(7) A substantial nunber of nurses indicate that

hospital patient acuity neasurenents are inadequate and that

many hospitals rarely, if ever, staff according to an acuity

nmeasur enent t ool

(8) Establishing staffing standards will ensure that

health care facilities throughout the state operate in a

3
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manner that guarantees the public safety and the delivery of

guality health care services.

(9) Polling indicates that hospital nurses work

substantial overtine hours and that nurses working 12-hour

shifts work the nbost additional overtinme hours per week.

(10) Mandatory overtine and | engthy work hours for

direct-care nurses constitute a threat to the health and

safety of patients, adversely inpact the general well-being of

nurses and their fanmlies, and result in greater turnover,

whi ch increases |ong-term shortages of nursing personnel

Section 3. Definitions.--As used in this act, the

term

(1) "Acuity systenml neans an established neasurenent

i nstrunent that:

(a) Predicts the requirenents for nursing care for

i ndi vidual patients and based on severity of patient illness;

need for specialized equi prent and technol ogy; intensity of

nursing interventions required; and the conplexity of clinica

nursi ng j udgnent needed to design, inplenent, and eval uate the

patient's nursing care plan

(b) Details the anpbunt of nursing care needed, both in

nunber of nurses and in skill mx of nursing personne

required, on a daily basis, for each patient in a nursing

departnent or unit; and

(c) |Is stated in terns that readily can be used and

understood by direct-care nursing staff.

(2) "Assessnent tool" neans a neasurenent systemt hat

conpares the staffing |l evel in each nursing departnent or unit

agai nst actual patient requirenents for nursing care in order

to review the accuracy of an acuity system

4
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(3) "Docunented staffing plan" neans a detail ed

witten plan setting forth the m ni mum nunber, skill nix, and

classification of |licensed nurses required in each nursing

departnent or unit in the health care facility for a given

year, based on reasonabl e projections derived fromthe patient

census and average acuity level within each departnent or unit

during the prior year, the departnent or unit size and

geogr aphy, the nature of services provided, and any forseeabl e

changes in department or unit size or function during the

current year.

(4) "Critical care unit" neans a unit of a hospita

which is established to safeguard and protect patients whose

severity of nedical conditions require continuous nonitoring

and conpl ex nursing intervention

(5) "Declared state of energency" neans an officially

desi ghated state of energency that has been declared by a

federal, state, or local governnent official having authority

to declare that the state, county, nmunicipality, or locality

is in a state of energency, but does not include a state of

energency that results froma | abor dispute in the health care

i ndustry.
(6) "Direct-care nurse" or "direct-care nursing staff"

neans any nurse who has direct responsibility to oversee or

carry out nedical reginens or nursing care for one or nore

patients.
(7) "Health care facility" nmeans an acute care

hospital ; an energency care, anbul atory, or outpatient surgery

facility |licensed under section 395.003, Florida Statutes; or

a psychiatric facility licensed under chapter 394, Florida

St at ut es.
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1 (8) "Nurse" neans a registered nurse or a licensed

2 | practical nurse.

3 (9) "Nursing care" neans care that falls within the

4] scope of practice set forth in the applicable state nurse

5| practice act or that is otherw se enconpassed within

6 | recogni zed professional standards of nursing practice,

7 | includi ng assessnent, nursing diagnosis, planning,

8 | intervention, evaluation, and patient advocacy.

9 (10) "Of-duty" nmeans that the individual has no

10 | restrictions placed on his or her whereabouts and is free of
11 ) all restraint or duty on behalf of the health care facility.
12 (11) "On-duty" neans that the individual is required
13| to be available and ready to perform services on request

14| within or on behalf of the health care facility and incl udes
15| any rest periods or breaks during which the individual's

16 | ability to leave the health care facility is restricted,

17 | either expressly or by work-rel ated circunstances beyond the
18 | i ndi vidual 's control

19 (12) "Skill mix" neans the differences in |licensing,
20 | specialty, and experience anong direct-care nurses.

21 (13) "Staffing level" neans the actual nunerica

22 | nurse-to-patient ratio by licensed nurse classification within
23| a nursing departnent or unit.

24 Section 4. Facility staffing standards. --

25 (1) Each health care facility shall ensure that it is
26 | staffed in a manner that provides sufficient, appropriately
27 | qualified nursing staff of each classification in each

28 | departnent or unit within the facility in order to neet the
29 | individualized care needs of the patients in the facility and
30| to neet the requirenents set forth in this section

31
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(2) As a condition of licensing, each health care

facility shall annually submit to the Agency for Health Care

Adm ni stration a docunented staffing plan, together with a

witten certification that the staffing plan is sufficient to

provi de adequate and appropriate delivery of health care

services to patients for the ensuing year. The staffing plan

nust :
(a) Meet the minimumrequirenents set forth in

subsection (3);

(b) Be adequate to neet any additional requirenents

provided by other |aws or rul es;

(c) Enploy and identify an approved acuity system for

addressing fluctuations in actual patient acuity |evels and

nursi ng-care requirenents requiring increased staffing |l evels

above the mninuns set forth in the plan

(d) Factor in other unit or departnent activity, such

as di scharges, transfers, and adm ssions of patients and

adm ni strative and support tasks, which is expected to be done

by direct-care nurses and is in addition to direct nursing

care;
(e) ldentify the assessnment tool used to validate the

acuity systemrelied on in the plan

(f) ldentify the systemthat will be used to docunent

actual staffing on a daily basis within each departnent or

unit;
(g) Include a witten assessnent of the accuracy of

the prior year's staffing plan in light of actual staffing

needs;
(h) ldentify each nurse-staff classification

referenced in the plan, together with a statenent setting

forth minimumaqualifications for each such classification; and
7
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(i) Be developed in consultation with the direct-care

nursing staff within each departnment or unit or, if such staff

is represented, with the applicable recognized or certified

col |l ective bargaining representative of the direct-care

nursing staff.

(3)(a) The health care facility's staffing plan nust

incorporate, at a mninum the following direct-care

nurse-to-patient ratios:

1. One nurse to one patient - operating roons and

trauna or energency units;

2. One nurse to two patients - Al critical care

areas, including energency critical care and all intensive

care units, labor and delivery units, and postanesthesia

units;
3. One nurse to three patients - antepartum energency

room pediatrics, psychiatry, step-down, and telenetry units;

4, One nurse to four patients - internedi ate-care

nursery and nedi cal or surgical floors;

5. One nurse to five patients - skilled nursing

facilities and rehabilitation; and

6. One nurse to six patients - postpartum (three

coupl ets) and wel | - baby nursery.

(b) The m ni rum nunber of direct-care nurse-to-patient

staff set forth in paragraph (a) constitutes the nini num

nunber of direct-care nursing staff which nust be assigned to

and present within a nursing departnent or unit. If the

approved acuity system adopted by the facility indicates that

additional staff are required, the health care facility nust

assign staff at the higher staffing | evel.
(c) The Agency for Health Care Administration shal
adopt rules prescribing the nethod by which it will approve a
8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 2002 CS for SB 2326
317-22

i
2291-02

health care facility's acuity system Such rules may include a

system for class approval of acuity systens.

(d)1. The skill mix reflected in a staffing plan nust

assure that all of the followi ng el ements of the nursing

process are perforned in the planning and delivery of care for

each patient: assessnent, nursing diagnosis, planning,

i ntervention, evaluation, and patient advocacy.

2. Registered nurses nust constitute at |east 80

percent of the direct-care nurses included in the staffing

pl an.
3. The skill nmix nay not incorporate or assune that

nursi ng-care functions that are required by licensing | aw

rul es, or accepted standards of practice to be perfornmed by a

licensed nurse are to be perforned by unlicensed assistive

per sonnel
(4)(a) As a condition of licensing, a health care

facility nust at all tinmes assign staff in accordance with its

staffing plan and the staffing standards set forth in this

section. However, this section does not preclude a health care

facility frominpl enenting higher direct-care nurse-to-patient

staffing | evel s.

(b) A nurse may not be assigned, or included in the

count of assigned nursing staff for purposes of conpliance

with mininmumstaffing requirenents, to a nursing departnent or

unit or a clinical area within the health facility w thout

appropriate licensing, prior orientation, and verification

that the nurse is capable of providing conpetent nursing care

to the patients in the facility.

(5)(a) As a condition of licensure, each health care

facility nust maintain accurate daily records show ng

9
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1. The nunber of patients adnitted, rel eased, and

present in each nursing departnment or unit within the

facility;
2. The individual acuity |evel of each patient present

in each nursing departnent or unit within the facility; and

3. The identity and duty hours of each direct-care

nurse in each nursing department or unit within the facility.

(b) As a condition of licensure, each health care

facility shall maintain daily statistics, by nursing

departnent and unit, of nortality, norbidity, infection

accident, injury, and nedical errors.

(c) Al records required to be kept under this

subsection nmust be maintained for 7 years.

(d) Al records required to be kept under this

subsection shall be nade avail abl e upon request to the Agency

for Healthcare Admi nistration and to the public, provided,

however, that information released to the public may not

contain the nane or other personal identifying information

apart fromacuity |evel, about any individual patient.

Section 5. Mandatory overtine and excessive-duty

hours. - -
(1) (a)l. Notwithstanding any other law to the contrary

and subject only to the exceptions included in this section, a

health care facility nmay not nandate or otherw se require,

directly or indirectly, a health care enpl oyee to work or be

on duty in excess of any one of the foll ow ng:

The schedul ed workshift or duty period;

a
b. Twelve hours in a 24-hour period; or
c Ei ghty hours in a 14-consecutive-day peri od.

2. As used in this section, the term"nandatory" or

"mandat e" neans a request that, if refused or declined by the

10
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health care enpl oyee, may result in discharge, discipline,

| oss of pronotion, or other adverse enpl oynent consequence.

3. This subsection does not prohibit a health care

enpl oyee fromvoluntarily worki ng overti ne.

(b)1. A health care enpl oyee may not work or be on

duty nore than 16 hours in any 24-hour period.

2. A health care enployee working 16 hours in any

24-hour period nmust have at | east 8 consecutive hours off duty

before being required to return to duty.

3. A health care enployee may not be required to work

or be on duty nore than 7 consecutive days w thout at | east

one consecutive 24-hour period off duty within that tine.

(2)(a)l. During a declared state of energency in which

a health care facility is requested or otherw se reasonably

nmay be expected to provide an exceptional |evel of energency

or other nedical services to the community, the mandatory

overtinme prohibition in paragraph (1)(a) shall be lifted to

the foll owi ng extent:

a. Health care enployees nay be required to work or be

on duty up to the nmaxinumhour linmtations set forth in

paragraph (1)(b) if the health care facility has taken the

steps set forth in sub-subparagraph b

b. Prior to requiring any health care enpl oyee to work

mandat ory overtine, the health care facility nmust nake

reasonabl e efforts to fill its i mediate staffing needs

through alternative efforts, including requesting off-duty

staff to voluntarily report to work, requesting on-duty staff

to volunteer for overtine hours, and recruiting per diem and

registry staff to report to work.

c. This exenption applies only during the duration of

the declared state of energency or while the health care
11
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facility has a direct role in responding to nedi cal needs

resulting fromthe declared state of energency, whichever

period is |ess.

2. During a declared state of energency during which a

health care facility is requested or otherw se reasonably nay

be expected to provide an exceptional |evel of energency or

ot her nedical services to the comunity, the limtation on

maxi nrum hours provided in paragraph (1)(b) shall be lifted if:

a. The decision to work the additional tine is

voluntarily made by the individual health care enpl oyee

af fect ed
b. The health care enpl oyee is given at | east one

uni nterrupted 4-hour rest period before the conpletion of the

first 16 hours of duty and an uninterrupted 8-hour rest period

at the conpletion of 24 hours of duty.

c. A health care enpl oyee does not work or remain on

duty for nore than 28 consecutive hours in a 72-hour peri od.

d. A health care enpl oyee who has been on duty for

nore than 16 hours in a 24-hour period who inforns the health

care facility that he or she needs i medi ate rest nust be

relieved fromduty as soon thereafter as possible, consistent

with patient safety needs, and given at | east 8 hours

uni nterrupted hours off duty before being required to return

for duty.
3. As used in this paragraph, the term"rest period"

neans a period in which an individual may be required to

remain on the prenises of the health care facility but is free

of all restraint or duty or responsibility for work or duty if

t he occasi on ari ses.

4. This exenption does not exceed the duration of the

decl ared state of energency or the health care facility's
12
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direct role in responding to nedical needs resulting fromthe

decl ared state of energency, whichever period is |ess.

(b) A workshift schedule or overtine program

establ i shed pursuant to a collective bargai ni ng agr eenent

negoti ated on behalf of the health care enpl oyees by a bona

fide | abor organi zati on may provide for nandatory on-duty

hours in excess of that pernitted under paragraph (a) if

adequat e neasures are included in the agreenent to ensure

agai nst excessive fatigue on the part of the affected

enpl oyees.
Section 6. Enployee rights. --

(1)(a) As a condition of licensure, each health care

facility shall adopt and disseninate to direct-care nursing

staff a witten policy that conplies with paragraphs (b) and

(c) and that details the circunstances under which a

direct-care nurse nay refuse a work assignnent.

(b) The work-assignnent policy nust pernit a

direct-care nurse to refuse an assi gnnent for which

1. The nurse is not prepared by education, training,

or experience to safely fulfill the assignnment wi thout

conproni sing or jeopardizing patient safety, the nurse's

ability to neet forseeable patient needs, or the nurse's

| i cense;
2. The nurse has volunteered to work overti ne but

determines that his or her level of fatigue or decreased

al ertness woul d conproni se or jeopardi ze patient safety, the

nurse's ability to neet foreseeable patient needs, or the

nurse's |license; or

3. The assignnent woul d otherwi se violate requirenents

set forth in this act.

13
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(c) At a mninmum the work-assignment policy nust

provi de:
1. Reasonable requirenents for prior notice to the

nurse's supervisor regarding the nurse's request and

supporting reasons for being relieved of the assignnent or

conti nued duty.

2. \Were feasible, an opportunity for the supervisor

to review the specific conditions supporting the nurse's

request, and to decide whether to renedy the conditions, to

relieve the nurse of the assignnent, or to deny the nurse's

request to be relieved of the assignnment or continued duty.

3. A process that pernmits the nurse to exercise the

right to refuse the assignnment or continued on-duty status

when the supervisor denies the request to be relieved if:

a. The supervisor rejects the request w thout

proposing a renedy or the proposed renedy woul d be i nadequate

or untinely;

b. A conplaint and investigation process with a

regul atory agency would be untinely to address the concern

and
c. The enployee in good faith believes that the

assi gnnment neets conditions that justify the refusal

(2)(a) A health care facility nay not penalize

discriminate, or retaliate in any manner agai nst an enpl oyee

Wi th respect to conpensation, terns, conditions, or privileges

of enpl oynent, who, in good faith, individually or in

conjunction with anot her person or persons:

1. Reports a violation or suspected violation of this

act to a public regulatory agency, a private accreditation

body, or managenent personnel of the health care facility;

14
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1 2. lnitiates, cooperates, or otherwi se participates in
2| an investigation or proceeding brought by a regul atory agency
3] or private accreditati on body concerning matters covered by

4| this act;

5 3. Inforns or discusses with other enpl oyees,

6 | representatives of enployees, patients, patient

7 | representatives, or the public violations or suspected

8| violations of this act; or

9 4, Oherwise avails hinself or herself of the rights
10| set forth in this act.

11 (b) For purposes of this section, an enployee is

12 | deened to have acted in good faith if the enpl oyee reasonably
13 | beli eves:

14 1. That the information reported or disclosed is true
15 | and

16 2. That a violation has occurred or nay occur

17 Section 7. Private right of action.--

18 (1) A health care facility that violates section 5 or
19 | section 6 nmay be held liable to the enpl oyee affected in an
20| action brought in a court of conpetent jurisdiction for such
21| legal or equitable relief as is appropriate to effectuate the
22 | purposes of this act, including, but not limted to,

23 | reinstatenment, pronotion, |ost wages and benefits, and

24 | conpensatory and consequenti al danages resulting fromthe

25| violation, together with an equal anount in |liquidated

26 | damages. The court in such action shall, in addition to any
27 | judgnment awarded to the plaintiff, award reasonable attorney's
28 | fees and costs of action to be paid by the defendant.

29 (2) The enployee's right to institute a private action
30 | under this section is not limted by any other rights granted
31 | under this act.

15
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Section 8. Enf orcenent . - -

(1)(a)l. Each health care facility nust post in a

conspi cuous place that is readily accessible to the genera

public, a notice prepared by the Agency for Health Care

Adm nistration setting forth in summary formthe mandatory

provisions of this act.

2. The mandatory and actual nurse staffing levels in

each nursing departnment or unit nust be posted daily in a

conspi cuous place that is readily accessible to the public.

(b)1. Each health care facility nust nmake copi es of

its staffing plan filed with the Agency for Health Care

Adm ni stration available to the public upon request.

2. Each nursing departnent or unit within a facility

nust post or otherwi se nake readily available to the nursing

staff, during each work shift:

a. A copy of the current staffing plan for that

departnent or unit;

b. Docunentation of the nunber of direct-care nursing

staff nmenbers required to be present during the shift, based

on the approved adopted acuity system and

C. Docunent ati on of the actual nunber of direct-care

nursing staff nenbers who are present during the shift.
(2)(a) The Agency for Health Care Adnministration shal
ensure general conpliance with section 4, relating to staffing

pl ans and standards, and nay adopt rules to adm nister this

act. At a mininum the rules nust provide for:

1. Unannounced, random conpliance site visits of

health care facilities;

2. An accessible and confidential systemfor the

public and nursing staff to report a health facility's failure

to conply with the requirenents of the act;
16
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3. A systematic nmeans for investigating and correcting

vi ol ati ons of the act;

4, Public access to infornmation regarding reports of

i nspections, results, deficiencies, and corrections; and

5. Inposing the penalties for violations of the

staffing requirenents of this act.
(b) The Agency for Health Care Adninistration has
jurisdiction to ensure conpliance with this act and to

admi ni ster rules necessary to carry out this function
(3)(a) If the Agency for Health Care Adnministration
determines that a health care facility has violated this act,

the agency nmay revoke the facility's license as provided under
section 395.003, Florida Statutes.
(b)1. A health care facility that violates any

staffing requirenents set forth in section 4 shall be puni shed

by a fine of not less than $15,000 per violation for each day

that the violation occurs or continues.

2. Ahealth care facility that fails to post a notice

required under this act is subject to a fine of $1,000 per day

for each day that the required notice is not posted.

3. Ahealth care facility that violates section 5 or

section 6 is subject to a fine of $15,000 per violation

4. A person or health care facility that fails to

report or falsifies information or that coerces, threatens,

intindates, or otherw se influences another person to fail to

report or to falsify information required to be reported under

this act is subject to a fine of up to $15,000 for each such

i nci dent.
(c)1. Upon investigation, the Agency for Health Care

Adm nistration shall notify the health care facility of al

deficiencies in its conpliance with this act and the rul es
17
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adopted under this act. The notice may include an order to

take corrective action within a tine specific, including, but

not limted to:

a. Revising the facility staffing plan

b. Reducing the nunber of patients within a nursing

departnent or unit;

c. Tenporarily closing a nursing departnent or unit to

any further patient adnissions until corrections are nade; or

d. Tenporarily transferring patients to another

nursing departnent or unit within the facility unti

corrections are nade.

2. The agency may issue an order of correction

a. On an energency basis, without prior notice or

opportunity for a hearing, if the investigation shows that

patient care is being conpromised in a nmanner that poses an

i mmedi ate jeopardy to the health or safety of patients.

b. 1In accordance with chapter 395, Florida Statutes.

3. The order of correction nust be in witing and

contain a statenent of the reasons for the order

4. Upon the failure of a health care facility to

conply with an order of correction in a tinely nanner, the

Agency for Health Care Admi nistration nay take any action it

deens appropriate, including, but not limted to:

a. Appointing an adninistrative overseer for the

health care facility;

b. Cdosing the health care facility or a departnent or

unit within the facility to patient adm ssions;

c. Placing the health care facility's energency room

on bypass status; or

d. Revoking the health care facility's license.

18
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(4) Any person who willfully violates this act in a

manner that evidences a pattern or practice of violations and

that is likely to have serious and adverse inpact on patient

care or the potential for serious injury or death for patients

or enpl oyees comits a misdeneanor of the first degree,

puni shabl e as provided in section 775.082 or section 775.083,

Fl ori da St at ut es.

(5)(a) A deternmination that a health care facility has

violated this act shall result in an order of reinbursenent to

the Medicaid programor in ternination fromparticipation in

the Medicaid programfor a period of tine determ ned by the

Agency for Health Care Administration

(b) Any health care facility that falsifies or causes

to be falsified docunentation required by this act nay not

receive any Medicaid reinbursenent for 6 nonths.
Section 9. This act shall take effect October 1, 2002.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2326

The Committee Substitute contains technical changes that
cross-references for rulenmaking authority and the
i on of penalties.

_O
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