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Florida Senate - 2002 SB 2380
By Senator dary

7-1347A- 02
Abill to be entitled

An act relating to consuner protection
creating the "Florida Fair Lending Act";
defining terns; prohibiting specified acts by
| enders with respect to high-cost hone | oans;
requiring notice and di sclosures to borrowers;
preenpting regul ation of high-cost hone | oans
to the state; prescribing duties of the
Depart nent of Banking and Finance with respect
to enforcenent of the act; providing
severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Short title.--This act nay be cited as the

"Florida Fair Lending Act."

Section 2. Definitions.--As used in this act, the

term

(1) "Affiliate" nmeans any conpany that controls, is

controlled by, or is in comon control w th another conpany,

as set forth in 12 U S.C. s. 1841, et seq., as fromtine to

time anmended, and the regul ati ons adopted thereunder

(2) "Annual percentage rate" nmeans the annua

percentage rate for the | oan cal culated according to the

provisions of 15 U S.C. s. 1606 and the regul ati ons adopt ed

t hereunder by the Federal Reserve Board.

(3) "Borrower" neans any natural person obligated to

repay a |loan, including a coborrower, cosignhor, or guarantor

(4) "Bridge |loan" neans a loan with a maturity of |ess

than 18 nonths which only requires the paynent of interest
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1| until such tine as the entire unpaid balance is due and

2 | payabl e.

3 (5) "High-cost hone | can" neans a hone | oan as defi ned
4]1in 15 U S.C s. 1602(aa) as fromtine to tine anended and

5] reqgul ati ons adopt ed thereunder

6 (6) "Hone |loan" neans a | oan or agreenent to extend

7] credit made to a natural person which loan is secured by a

8 | deed to secure debt, security deed, nortgage, security

9| instrunent, deed of trust, or other docunent representing a
10| security interest or lien upon any interest in a residential
11 | property for one to four fanlies or a manufactured hone when
12 | secured in conjunction with the real property on which the

13 | manufactured hone is |ocated, which is located in this state,
14 | regardl ess of where made, including the renewal or refinancing
15| of any such | oan.

16 (7) "Lender" neans any person who nakes a hi gh-cost

17 | hone loan or acts as a nortgage broker or |ender finance

18 | conpany, or retail installnment seller with respect to a

19 | hi gh-cost hone | oan.
20 (8) "Make a high-cost hone | oan" nmeans that a | ender
21| or nortgage broker, finance conpany, or retail install nent
22 | seller that is the obligee to whomthe obligation is initially
23 | payable on the face of the note or contract regularly extends
24 | consuner credit for nortgage | oans which is subject to a
25 | finance charge
26 (9) "Residential property" nmeans inproved rea
27 | property used or occupied as the principal residence of a
28 | natural person. Such term does not include rental property or
29 | a second hone or manufactured hone when not secured in
30| conjunction with the real property on which it is |ocated.
31 Section 3. Prohibited Acts.--
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(1) PREPAYMENT PENALTIES. - -
(a) A high-cost hone |oan nay not contain terns that

require a borrower to pay a prepaynent penalty for paying al

or part of the loan principal before the date on which the

payment is due.

(b) Notwithstandi ng paragraph (a), a |l ender making a

hi gh-cost hone | oan may include in the | oan contract a

prepaynent fee or penalty, for up to the first 36 nonths after

the date of consummati on of the |oan, if:

1. The borrower has al so been offered a choi ce of

anot her product without a prepaynent penalty.

2. The borrower has been given, at |east 3 business

days before the | oan consunmation, a witten disclosure of the

terns of the prepaynent fee or penalty by the | ender

i ncluding the benefit the borrower will receive for accepting

the prepaynent fee or penalty through either a reduced

interest rate on the | oan or reduced points or fees.
(2) DEFAULT | NTEREST RATE. -- A hi gh-cost hone | oan may
not provide for a higher interest rate after default on the

| oan. However, this subsection does not apply to interest rate

changes in a variable rate | oan otherw se consistent with the

provi sions of the | oan docunents, provided that the change in

interest rate is not triggered by a default or the

acceleration of the interest rate.
(3) BALLOON PAYMENTS. - - A hi gh-cost hone | oan having a
termof fewer than 5 years may not contain terns under which

t he aggregate anount of the regul ar periodic paynments woul d

not fully anortize the outstanding principal balance. However,

this subsection does not apply when the paynent schedule is

adj usted to account for the seasonal or irregular incone of
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the borrower or if the purpose of the high-cost hone loan is a

bri dge | oan.
(4) NEGATI VE AMORTI ZATI ON. - - A hi gh-cost hone | oan may
not contain terns under which the outstandi ng principa

bal ance will increase at any tine over the course of the |oan

because the regul ar peri odic paynments do not cover the ful

amount of the interest due.
(5) PREPAI D PAYMENTS. - - A hi gh-cost hone | oan nmay not
i nclude terns under which nore than two periodi c paynents

requi red under the | oan are consolidated and paid in advance

fromthe | oan proceeds provided to the borrower.

(6) EXTENDI NG CREDI T W THOUT REGARD TO THE PAYMENT
ABI LI TY OF THE BORRO/NER. --A lender is prohibited froma
pattern or practice of extending high-cost hone |oans to

borrowers based upon the borrower's coll ateral without regard

to the borrowers' ability to repay the |loan, including the

borrowers' current and expected incone, current obligations,

and enpl oynent .
(7) PAYMENTS TO A HOVE CONTRACTCOR. --A | ender shall not
nake any paynents to a contractor under a hone inprovenent

contract fromamunts of a high-cost hone | oan other than

(a) Inthe formof an instrunent that is payable to

the borrower or jointly to the borrower and the contractor; or

(b) At the election of the borrower, by a third-party

escrow agent in accordance with terns established in a witten

agreenent signed by the borrower, the |l ender, and the

contractor before the date of paynent.

Section 4. Required disclosures for high-cost hone

| oans. - -
(1) DI SCLOSURES.--1n addition to other disclosures
required by law and in conspi cuous type:
4
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(a) Notice to borrower.--A | ender naking a hi gh-cost

hone | oan shall provide a notice to a borrower in

substantially the follow ng form

If you obtain this high-cost hone | oan, the | ender wll

have a nortgage on your home. You could | ose your hone and any

noney you have put into it if you do not neet your obligations

under the | oan.

Mortgage | oan rates and cl osing costs and fees vary

based on many factors, including your particular credit and

financial circunstances, your enploynent history, the

| oan-to-val ue requested, and the type of property that wll

secure your loan. The loan rate and fees could also vary based

upon which |l ender or broker you select. As a borrower, you

shoul d shop around and conpare | oan rates and fees.

You shoul d al so consider consulting a qualified

i ndependent credit counsel or or other experienced financi al

advi sor regarding the rates, fees, and provisions of this

nort gage | oan before you proceed. A list of qualified

counselors is available by contacting the

You are not required to conplete this agreenent nerely

because you have received these disclosures or have signed a

| oan applicati on.

Borrowi ng for the purpose of debt consolidation can be

an appropriate financial nmanagenent tool. However, if you

continue to incur significant new credit card charges or other

debts after this high-cost hone loan is closed and then

experience financial difficulties, you could | ose your hone

and any equity you have in it if you do not nmeet your nortgage

| oan obli gati ons.

Renmenber that property taxes and honeowners' insurance

are your responsibility. Not all |enders provide escrow
5
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services for these paynents. You should ask your | ender about

t hese servi ces.

Al so, your paynments on existing debts contribute to

your credit rating. You should not accept any advice to ignore

your regular payments to your existing creditors.

(b) Annual percentage rate.--The | ender shal

di scl ose:
1. In the case of a fixed nortgage, the annua

percentage rate and the anpunt of the regular nonthly paynent.

2. In the case of any other credit transaction, the

annual percentage rate, the anount of the regular nonthly

payrment and the anount of any bal |l oon paynent permtted under

this section, a statenent that the interest rate and nonthly

payrment nay increase, and the anount of the maxi num nonthly

payrment based upon the maxi numinterest rate all owed pursuant

to | aw.
(c) Notice to purchasers and assi gnhees. - - Each

hi gh-cost hone | oan shall contain the followi ng notice:

Notice: This is a nortgage subject to the provisions of

the Florida Fair Lending Act. Purchasers and assignees of this

nortgage could be liable for all clains and defenses with

respect to the nortgage which the borrower coul d assert

agai nst the | ender.
(2) TIME OF THE DI SCLOSURE. - -
(a) The disclosure required by this subsection nust be

gi ven not | ess than 3 busi ness days before the consumati on of

t he hi gh-cost hone | oan

(b) After disclosure is nade a creditor may not change

the terns of the extension of credit if such changes nmke the

di scl osures inaccurate unl ess new disclosures are provided

whi ch neet the requirenents of this section
6
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(c) A lender may provide new disclosures pursuant to

par agraph (b) by tel ephone if:

1. The change is initiated by the borrower; and

2. At the consunmati on of the hi gh-cost hone

| oan: the lender provides the disclosures in witing to the

borrower and the | ender and the borrower certify in witing

that the new di scl osures were provided by tel ephone no | ater

than 3 days before the consunmati on of the hi gh-cost hone

| oan.
Section 5. Powers and duties of the Departnent of

Banki ng and Fi nance; investigations; injunctions; orders.--

(1) (a) The Departnent of Banking and Finance is

responsible for the adm nistration and enforcenent of this

act .

(b) The departnent may adopt rules pursuant to
sections 120.536(1) and 120.54, Florida Statutes, to inpl enent
this act. The departnent may adopt rules to allow electronic

subm ssion of any forns, docunents, or fees required by this

act .

(2)(a) The departnent nmay conduct an investigation of

any person whenever the departnent has reason to believe, upon

conplaint or otherwise, that any violation of this act has

occurred.
(b) Any person having reason to believe that a

provision of this act has been violated may file a witten

conplaint with the departnent setting forth the details of the

al | eged viol ati on.

(3)(a) The departnent nmay bring an action, through its

own counsel in the nane and on behalf of the state, against

any person who has violated or is about to violate any

provision of this act, or any rule or order of the departnment
7
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i ssued under the act, to enjoin the person fromcontinuing in

or engaging in any act in furtherance of the violation

(b) In any injunctive proceeding, the court may, on

due showi ng by the departnent, issue a subpoena or subpoena

duces tecumrequiring the attendance of any w tness and

requiring the production of any books, accounts, records, or

ot her docunents and naterials that appear necessary to the

expeditious resolution of the application for injunction

(4) The departnent may i ssue and serve upon any person

an order to cease and desist and to take corrective action

whenever the departnent has reason to believe the person is

violating, has violated, or is about to violate any provision

of this act, any rule or order of the departnment issued under

this act, or any witten agreenent between the person and the

departnment. All procedural matters relating to issuance and

enforcenent of cease and desist orders are governed by the

Adm ni strative Procedure Act.

Section 6. General rule.--Al political subdivisions

of this state, including hone-rule nunicipalities, are

prohi bited from enacting and enforcing ordi nances,

resolutions, and rules pertaining to the financial or |ending

activities of persons who:

(1) Are subject to the jurisdiction of the Departnent

of Banking and Finance, including for activities subject to

this chapter;
(2) Are subject to the jurisdiction of the Ofice of
Thrift Supervision, the National Credit Union Adm nistration

the Federal Deposit |nsurance Corporation, the Federal Trade

Conmi ssion, or the United States Departnent of Housing and

Ur ban Devel opnent; or
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1 (3) Oiginate, purchase, sell, assign, securitize or
2| service property interests or obligations created by financi al
3 | transactions or |oans nade, executed, or originated by persons
4 | referred to in subsection (1) or subsection (2) to assist or
5| facilitate such transactions.
6
7| The requirenents of this section apply to all ordi nances,
8| resolutions, and rules pertaining to financial |ending
9| activities, including ordi nances, resolutions, or rules
10 | di squal i fying persons from doi ng business with a politica
11 | subdi vi si on based upon financial or lending activities or
12 | inposing reporting requirements or any other obligations upon
13 | persons regarding financial or |ending activities.
14 Section 7. If any provision of this act or its
15| application to any person or circunstance is held invalid, the
16 | invalidity does not affect other provisions or applications of
17 | the act which can be given effect without the invalid
18 | provision or application, and to this end the provisions of
19 | this act are declared severable.
20 Section 8. This act shall take effect upon becoming a
21| l aw.
22
23 KA KKK KA KK F KR AR K A AR KR A KKK KA KA A KKK A KKK
24 SENATE SUMVARY
25 Creates the "Florida Fair Lending Act," which prohibits

specified acts with respect to high-cost hone | oans.
26 Requires | enders to nmake disc|losures to borrowers in such
| oans. (See bill for details.)

27
28
29
30
31

9
CODING:Words st+ieken are deletions; words underlined are additions.




