Florida Senate - 2002 SB 2382

By Senator Laurent

17-607-02
1 Abill to be entitled
2 An act relating to title insurance; readopting
3 ss. 627.7711, 627.776, 627.777, 627.7773,
4 627.7776, 627.778, 627.780, 627.782, 627.783,
5 627.7831, 627.784, 627.7841, 627.7842,
6 627. 7843, 627.7845, 627.785, 627.786, 627.7865,
7 627.791, 627.792, 627.793, 627.796, 627.797,
8 627.798, F.S., relating to title insurance
9 agents, policies, premuns, rates, contracts,
10 charges, and practices; anmending s. 626. 9541,
11 F.S.; prohibiting unlawful rebates of title
12 i nsurance premniuns; anmending s. 627.7711, F.S.
13 defining the rebatable portion of title
14 i nsurance prem uns; anmending s. 627.780, F.S.
15 permtting rebates of title insurance preni uns;
16 creating s. 627.7805, F.S.; regulating rebates
17 of the title insurance prem uns; anending s.
18 627.776, F.S.; conform ng provisions; providing
19 an effective date.
20
21 WHEREAS, the Legislature finds that regul ation of
22 | insurance is in the public interest; that it pronptes the
23| public health, safety, and welfare by assuring the sol vency
24 | and soundness of insurers; that deternination of insurability
25| of title to real property prior to insuring such property is
26 | essential to the maintenance of the sol vency and soundness of
27 | title insurers; and that, because title insurance agents or
28 | agencies deternine insurability on behalf of title insurers,
29 | there is a direct rel ationship between the deternination of
30| insurability perforned by title agents or agencies and the
31 public interest, and
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WHEREAS, the Suprene Court of Florida, based on
judicial precedents concerning other types of insurance,
determined in the case of Chicago Title |Insurance Co. V.
Butler, 770 So.2d 1210 (Fla. 2000), that certain title
i nsurance statutes of this state are unconstitutional to the
extent that they prohibit the negotiation of rebates of
portions of title insurance premuns fromtitle agents and
title agencies, and

WHEREAS, the Legislature finds that the regul ation of
title insurance rebates by title insurers, agents, and
agencies is nevertheless as essential to the public interest
as the regulation of rebates for other types of insurance, in
order to prevent discrimnatory rebating practices and to
prevent unregul ated rebating fromthreatening the solvency and
soundness of title insurers, title agents, and title agenci es,
NOW THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Sections 627.7711, 627.776, 627.777,
627. 7773, 627.7776, 627.778, 627.780, 627.782, 627.783,
627.7831, 627.784, 627.7841, 627.7842, 627.7843, 627.7845,
627.785, 627.786, 627.7865, 627.791, 627.792, 627.793,
627. 796, 627.797, and 627.798, Florida Statutes, are readopted
exactly as they appear in Florida Statutes, 2001, together

with any amendnents set forth in this act, with the express

intention that the sane are constitutional when consi dered

together with the other provisions of this act regul ating

perm ssible rebating of title insurance prem um

Section 2. Paragraph (h) of subsection (1) of section
626.9541, Florida Statutes, is anended to read:
2
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626. 9541 Unfair nethods of conpetition and unfair or
deceptive acts or practices defined.--

(1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR
DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
of conpetition and unfair or deceptive acts or practices:

(h) Unlawful rebates.--

1. Except as otherw se expressly provided by |aw, or
in an applicable filing with the departnent, know ngly:

a. Permtting, or offering to make, or making, any
contract or agreement as to such contract other than as
plainly expressed in the insurance contract issued thereon

b. Paying, allowing, or giving, or offering to pay,
allow, or give, directly or indirectly, as inducenent to such
i nsurance contract, any unlawful rebate of prem unms payabl e on
the contract, any special favor or advantage in the dividends
or other benefits thereon, or any val uabl e consideration or
i nducenent whatever not specified in the contract;

c. Gving, selling, or purchasing, or offering to
give, sell, or purchase, as inducenent to such insurance
contract or in connection therewith, any stocks, bonds, or
ot her securities of any insurance conpany or other
corporation, association, or partnership, or any dividends or
profits accrued thereon, or anything of val ue whatsoever not
specified in the insurance contract.

2. Nothing in paragraph (g) or subparagraph 1. of this
par agraph shall be construed as including within the
definition of discrinination or unlawful rebates:

a. In the case of any contract of life insurance or
life annuity, paying bonuses to all policyhol ders or otherw se
abating their premuns in whole or in part out of surplus
accunmul ated from nonparticipating insurance; provided that any
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such bonuses or abatenent of premiuns is fair and equitable to
all policyholders and for the best interests of the conpany
and its policyhol ders.

b. 1In the case of life insurance policies issued on
the industrial debit plan, making all owance to policyhol ders
who have continuously for a specified period nmade premn um
payrments directly to an office of the insurer in an anount
which fairly represents the saving in collection expenses.

c. Readjustnent of the rate of premiumfor a group
i nsurance policy based on the | oss or expense thereunder, at
the end of the first or any subsequent policy year of
i nsurance thereunder, which may be nade retroactive only for
such policy year.

d. Issuance of life insurance policies or annuity
contracts at rates less than the usual rates of prem uns for
such policies or contracts, as group insurance or enpl oyee
i nsurance as defined in this code.

e. Issuing life or disability insurance policies on a
sal ary savings, bank draft, preauthorized check, payrol
deduction, or other sinilar plan at a reduced rate reasonably
related to the savings nade by the use of such plan

3.a. No title insurer, or any nenber, enployee,
attorney, agent, agency, or solicitor thereof, shall pay,
allow, or give, or offer to pay, allow, or give, directly or
indirectly, as inducenment to title insurance, or after such
i nsurance has been effected, any unlawful rebate or abatenent
of the agent's, agency's, or title insurer's share of the
prem umor any unlawful rebate or abatenment of any charge for

related title services bel ow the cost for providing such

services, or provide any special favor or advantage, or any

nonet ary consi deration or inducenent whatever. Nothing herein
4
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contai ned shall preclude an abatenent in an attorney's fee
charged for |egal services.

b. Nothing in this subparagraph shall be construed as
prohibiting the paynent of fees to attorneys at |law duly
licensed to practice lawin the courts of this state, for
prof essi onal services, or as prohibiting the paynent of earned
portions of the premiumto duly appointed agents or agencies
who actually performservices for the title insurer

c. No insured nanmed in a policy, or any other person
directly or indirectly connected with the transaction
i nvolving the issuance of such policy, including, but not
limted to, any nortgage broker, real estate broker, builder
or attorney, any enployee, agent, agency, representative, or
solicitor thereof, or any other person whatsoever, shal
knowi ngly receive or accept, directly or indirectly, any
unl awful rebate or abatenment of said charge, or any nonetary
consideration or inducenent, other than as set forth in
sub- subpar agr aph b.

Section 3. Subsection (2) of section 627.7711, Florida
Statutes, is anended to read:

627.7711 Definitions.--As used in this part, the term

(2) "Premunt neans the charge, as specified by rule
of the departnent, that is nade by a title insurer for atitle
i nsurance policy, including the charge for perfornmance of
primary title services by a title insurer or title insurance
agent or agency, and incurring the risks incident to such
policy, under the several classifications of title insurance
contracts and forms, and upon which charge a premumtax is
pai d under s. 624.509. As used in this part or +# any other

law, with respect to title insurance, the word "prem unt
i ncludes separate title insurer and title insurance agency
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1| portions, with the title insurer portion being that portion
2| required to be retained by the title insurer under s. 627.782
3] and the title insurance agency portion being that portion in
4 | excess of the anount retained by the title insurer, whether

5| payable to a title insurer, atitle insurance agent, or a

6| title insurance agency. A maxi nrum of 30 percent of the title
7 | insurance agency's portion of the premumrelating to the

8| portion of the policy liability in excess of $1 nmillion is

9 | rebat abl e. dees—rnot—inctude—a—comri-ssi-on-

10 Section 4. Paragraph (j) of subsection (1) of section
11| 627.776, Florida Statutes, is anended to read:

12 627.776 Applicability or inapplicability of Florida
13 | I nsurance Code provisions to title insurers.--

14 (1) In addition to any other provisions of |aw

15| applicable to title insurers, title insurers are subject to
16 | the followi ng provisions of this code:

17 (j) Section 626.9541(1)(h) (unlawful rebates

18 | prohibited; title insurance).

19 Section 5. Subsection (1) of section 627.780, Florida
20| Statutes, is anended to read:

21 627.780 |Illegal dealings in risk premum --

22 (1) A person nmay not know ngly quote, charge, accept,
23| collect, or receive a premumfor title insurance other than
24 | the prem um adopted by the departnent. However, a portion of
25| the premium nay be rebated pursuant to s. 627. 7805.

26 Section 6. Section 627.7805, Florida Statutes, is

27 | created to read:

28 627.7805 Prem umrebates.--

29 (1) Atitle insurer, agency, or agent may not rebate
30| the portion of the premumrequired to be retained by the

31| title insurer under s. 627.782.
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1 (2) The rebatable portion of the prem um nust be

2 | rebated under the foll owi ng conditions:

3 (a) The age, sex, race, nationality, ethnic origin,

4 | marital status, or occupation of the insured or person paying

5| the premummy not be a factor in deternining any rebate; and

6 (b) A rebate may not be withheld or reduced based on

7|lunfairly discrininatory factors.

8 Section 7. This act shall take effect July 1, 2002.

9
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11 SENATE SUMVARY

12 Revi ses provisions relating to title insurance to allow
rebates of a portion of the premum (See bill for

13 details.)
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