CS/ HB 257, Second Engrossed

1 Abill to be entitled

2 An act relating to adninistrative procedures;
3 anending s. 57.111, F. S.; anmending s. 120.52,
4 F.S.; revising sentence structure and

5 capitalization; anending s. 120.54, F.S.

6 revising the Uniform Rul es of Procedure;

7 anending s. 120.569, F.S.; revising

8 requi renents for pleadings, notions, and ot her
9 papers filed under the Adninistrative Procedure
10 Act; providing for sanctions for nonconpliance
11 with those requirenents; requiring

12 adm nistrative law judge to enter scheduling
13 orders under specified circunstances; anending
14 s. 120.57, F.S.; revising provisions relating
15 to notions to relinquish jurisdiction

16 prohi biting agencies fromgranting exceptions
17 to a reconmended order under specified

18 ci rcunstances; anending s. 120.595, F.S.

19 redefining the term"i nproper purpose" for
20 determ ning an award of attorney's fees;
21 speci fying grounds for the award of attorney's
22 fees and costs of an appeal; anending s.
23 120.60, F.S.; revising provisions relating to
24 applications for licenses; anending s. 120.68,
25 F.S.; prescribing exceptions to the prohibition
26 agai nst petitions challenging rules as an
27 invalid exercise of delegated |egislative
28 authority; providing legislative intent;
29 providing an effective date.
30
31| Be It Enacted by the Legislature of the State of Florida:
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1 Section 1. Paragraph (b) of subsection (1) of section
2| 120.52, Florida Statutes, is anended to read:
3 120.52 Definitions.--As used in this act:
4 (1) "Agency" neans:
5 (b) Each=
6 4~ state State officer and state departnent, and each
7| departnental unit described in s. 20.04, and-
8 2— aut hority Adutheri+ty, including a regional water
9| supply authority, —
10 3— board, Beard-—
11 4— conmi ssi on Gemmi-sstoen, i ncluding the Conmission on
12 | Ethics and the Fish and Wl dlife Conservati on Comm ssi on when
13 | acting pursuant to statutory authority derived fromthe
14 | Legi sl ature, —
15 5- regi onal Regienal pl anni ng agency, —
16 6— nmul ti county Mutt+eoeunty special district with a
17 | mpjority of its governing board conprised of nonel ected
18 | persons, —
19 7— educati onal Edueational units, and-
20 8- those entities Entity described in chapters 163,
21| 373, 380, and 582 and s. 186.504.
22 Section 2. Paragraph (b) of subsection (5) of section
23| 120.54, Florida Statutes, is anended to read:
24 120. 54 Rul enaki ng. - -
25 (5) UNI FORM RULES. - -
26 (b) The uniformrul es of procedure adopted by the
27 | conmi ssion pursuant to this subsection shall include, but are
28 | not be limted to:
29 1. Uniformrules for the scheduling of public
30 | neetings, hearings, and workshops.
31
2
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2. Uniformrules for use by each state agency that
provi de procedures for conducting public neetings, hearings,
and wor kshops, and for taking evidence, testinobny, and
argunent at such public neetings, hearings, and workshops, in
person and by neans of conmmunications nedi a technol ogy. The
rul es shall provide that all evidence, testinony, and argunent
presented shall be afforded equal consideration, regardl ess of
the method of communication. |If a public neeting, hearing, or
wor kshop is to be conducted by neans of conmmunications nedi a
technol ogy, or if attendance may be provided by such neans,
the notice shall so state. The notice for public neetings,
hearings, and workshops utilizing comuni cati ons nedia
technol ogy shall state how persons interested in attending nay
do so and shall nane |locations, if any, where communi cations
nedi a technology facilities will be available. Nothing in this
par agraph shall be construed to dimnish the right to inspect
public records under chapter 119. Liniting points of access to
public neetings, hearings, and workshops subject to the
provisions of s. 286.011 to places not nornally open to the
public shall be presuned to violate the right of access of the
public, and any official action taken under such circunstances
is void and of no effect. O her laws relating to public
neeti ngs, hearings, and workshops, including penal and
renedi al provisions, shall apply to public neetings, hearings,
and wor kshops conducted by neans of comrunications nedi a
technol ogy, and shall be liberally construed in their
application to such public neetings, hearings, and workshops.
As used in this subparagraph, "comrunications nedia
t echnol ogy" neans the electronic transm ssion of printed
matter, audio, full-notion video, freeze-frane video,
conpressed video, and digital video by any nethod avail abl e.

3
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1 3. Uniformrules of procedure for the filing of notice
2| of protests and fornal written protests.

3 4., Uniformrules of procedure for the filing of

4 | petitions for adm nistrative hearings pursuant to s. 120. 569
5] or s. 120.57. Such rules shall require the petition to state
6 | taetude:

7 a. The identification of the petitioner

8 b. A-staterent—of When and how the petitioner received
9| notice of the agency's action or proposed action.
10 c. An—exptanati+oen—of How the petitioner's substanti al
11| interests are or will be affected by the action or proposed
12 | acti on.
13 d. A-staterment—of Al material facts disputed by the
14 | petitioner or a statenent that there are no disputed facts.
15 e. A-staterent—of The ultimate facts all eged,
16 | including a statenent of the specific facts the petitioner

17 | contends warrant reversal or nodification of the agency's

18 | proposed action

19 f. A-staterment—of The specific rules or statutes that
20| the petitioner contends require reversal or nodification of
21| the agency's proposed action and to explain how the alleged
22 | facts relate to the specific rules or statutes.
23 g. A-staterment—of The relief sought by the petitioner
24 | stating precisely the action petitioner wi shes the agency to
25| take with respect to the proposed action
26 5. Uniformrules of procedure for the filing and
27 | pronpt disposition of petitions for declaratory statenents.
28 6. Provision of a nethod by which each agency head
29 | shall provide a description of the agency's organi zation and
30 | general course of its operations.
31

4
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7. Uniformrules establishing procedures for granting
or denying petitions for variances and wai vers pursuant to s.
120. 542.

Section 3. Paragraph (e) of subsection (2) of section
120.569, Florida Statutes, is anended, and paragraph (o) is
added to subsection (2) of that section, to read:

120.569 Deci sions which affect substanti al
interests.--

(2)

(e)1. Every pleading, witten notion, and ot her paper

filed in a proceedi ng nust be signed by at | east one attorney

or qualified representative of record in the attorney's or

gualified representative's individual nanme, or, if the party

is not represented by an attorney or qualified representative,

the pleading, witten notion, or other paper nust be signed by

the party. An unsigned paper shall be stricken unl ess oni ssion

of the signature is corrected pronptly after being called to

the attention of the attorney, qualified representative, or

party.
2. By presenting a pleading, witten notion, including

a notion filed under subparagraph 4., or other paper, whether

by signing, filing, submtting, or |ater advocating, an

attorney, qualified representative, or unrepresented party is

certifying that, to the best of the person's know edge,

information, and belief, formed after an inquiry reasonabl e

under the circunstances:

a. The pleading, witten notion, or other paper is not

bei ng presented for any inproper purpose, such as to harass or

to cause unnecessary delay or needl ess increase in the cost of

litigation;

5
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b. The clains, defenses, and other |egal contentions

contained in the pleading, witten notion, or other paper are

warranted by existing law or by a nonfrivol ous argunent for

the extension, nodification, or reversal of existing |aw or

t he establishment of new | aw

c. The allegations and other factual contentions have

evidentiary support or, if specifically identified, are likely

to have evidentiary support after a reasonabl e opportunity for

further investigation or discovery; and

d. The denials of factual contentions are warranted on

the evidence or, if specifically identified, are reasonably

based on | ack of information or belief.

Not hing in this subparagraph shall be construed to prohibit

t he anendnent of a petition during or after discovery.

3. |If, after notice and reasonabl e opportunity to

respond, the presiding officer deternines that subparagraph 2.

has been violated, the presiding officer nmay i npose an

appropriate sancti on agai nst the person who signed it, the

represented party, or both, which may include an order to pay

the other party or parties the anbunt of reasonabl e expenses

i ncurred because of the filing of the pleading, notion, or

ot her paper, including reasonable attorney's fees. However:

a. Monetary sanctions nmay not be awarded agai nst a

represented party for a violation of sub-subparagraph 2.b.

b. Monetary sanctions nmay not be awarded under this

par agr aph based on a violation of discovery rul es.

c. Monetary sanctions inposed shall be limted to what

is sufficient to deter repetition of such conduct or

conpar abl e conduct by others sinilarly situated.

6
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d. An agency nmay indemify its attorney for sanctions

i nposed on the attorney if the conduct giving rise to the

sanction was taken within the scope of enploynent and the

indemification is in the interest of the agency.

e. This paragraph does not authorize the award of

sanctions for the submission of witten comments or objections

during an authorized period for public comrent or at a public

neeting, including, but not linmted to, subm ssions of

comments or objections regarding draft pernmits.

4. Sanctions under this paragraph may be initiated at

any tinme after the initiation of a proceeding either by notion

or on the presiding officer's own initiative. A notion shal

describe the specific conduct alleged to violate subparagraph

2. The notion shall be served upon the attorney or qualified

representative of a party or an unrepresented party agai nst

whom such sanctions are sought, but shall not be filed with or

presented to the presiding officer unless, within 21 days

after service of the notion, the chall enged paper, claim

defense, contention, allegation, or denial is not w thdrawn or

appropriately corrected. |If a party elects to oppose a notion

rather than withdrawing or correcting the chall enged paper

claim defense, contention, allegation, or denial that party

shall file a copy of the notion and its witten objection with

the presiding officer within 14 days after service of the

notion. After 21 days follow ng service of the notion, the

noving party may file the notion if the party agai nst whom

such sanctions are sought has not filed a copy of the notion

and its witten objection with the presiding officer within 14

days after service of the notion or withdrawn or corrected the

chal | enged paper, claim defense, contention, allegation, or

denial. Upon the filing of the notion and any tinely
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opposition or response, the presiding officer shal

imediately rule on the matter or set the matter for hearing,

if the presiding officer considers a hearing warranted based

on the filed notion and any objection or response. A presiding

officer's own initiative to i npose sancti ons nay be undertaken

only after entering an order describing the specific conduct

t hat appears to viol ate subparagraph 2. and directing the

attorney or qualified representative of a party or the

unrepresented party to show cause why subparagraph 2. has not

been viol ated. Wen inposing sanctions, the presiding officer

shal|l describe the conduct determ ned to constitute a

vi ol ati on of subparagraph 2. and explain the basis for the

sancti on i nposed. AH—plteadings,—rotions,—or—other—papers

HH+etd—n—theproceedingrnust—be——sighed—by—theparty—the

(o) On request of any party, the adnministrative | aw

judge shall enter an initial scheduling order to facilitate

the just, speedy, and inexpensive deternination of the

proceeding. The initial scheduling order shall establish a

8
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1| discovery period, including a deadline by which all discovery
2| shall be conpleted, and the date by which the parties shal
3|lidentify expert witnesses and their opinions. The initial
4| scheduling order also may require the parties to neet and file
5]lajoint report by a date certain.
6 Section 4. Paragraphs (i) and (k) of subsection (1) of
7 | section 120.57, Florida Statutes, are anended to read:
8 120.57 Additional procedures for particular cases.--
9 (1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS
10 | I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -
11 (i) When, in any proceedi ng conducted pursuant to this
12 | subsection, a dispute of nmaterial fact no | onger exists, any
13 | party nay nove the adm nistrative law judge to relinquish
14 | jurisdiction to the agency. An order relinguishing
15 jurisdiction shall be rendered if the adninistrative | aw judge
16 | det er mi nes from tr—ruHnRg—on—such—anetion—the—atdmnr-strative
17 | tewjudge—+ay——consider t he pl eadi ngs, depositions, answers to
18 | interrogatories, and adm ssions on file, together with
19 | supporting and opposing affidavits, if any, that no genuine
20| issue as to any naterial fact exists. |If the administrative
21| law judge enters an order relinquishing jurisdiction, the
22 | agency may pronptly conduct a proceedi ng pursuant to
23 | subsection (2), if appropriate, but the parties nmay not raise
24 | any issues of disputed fact that could have been rai sed before
25| the adm nistrative law judge. An order entered by an
26 | adnministrative law judge relinquishing jurisdiction to the
27 | agency based upon a determ nation that no genui ne di spute of
28 | material fact exists, need not contain findings of fact,
29 | conclusions of law, or a recommended di sposition or penalty.
30 (k) The presiding officer shall conplete and subnmit to
31| the agency and all parties a reconmended order consisting of
9

CODING:Words st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

CS/ HB 257, Second Engrossed

findings of fact, conclusions of |law, and recomrended

di sposition or penalty, if applicable, and any other
information required by law to be contained in the fina

order. Al proceedings conducted pursuant to this subsection
shal | be de novo. The agency shall allow each party 15 days in
which to submit witten exceptions to the recomended order

An agency shall not grant an exception that does not clearly

identify the disputed portion of the recomended order by page

nunber and paragraph, does not identify the |l egal basis for

t he exception, or does not include appropriate and specific

citations to the record.

Section 5. Paragraphs (c) and (e) of subsection (1)
and subsection (5) of section 120.595, Florida Statutes, are
amended to read:

120.595 Attorney's fees.--

(1) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.57(1). - -

(c) In proceedings pursuant to s. 120.57(1), and upon
notion, the administrative | aw judge shall deterni ne whether
any party participated in the proceeding for an inproper
purpose as defined by this subsection and—s—326-569{2)(e). In
maki ng such determnination, the adninistrative |aw judge shal
consi der whet her the nonprevailing adverse party has
participated in two or nore other such proceedings involving
the sanme prevailing party and the sane project as an adverse
party and in which such two or nore proceedings the
nonprevailing adverse party did not establish either the
factual or legal nerits of its position, and shall consider
whet her the factual or |egal position asserted in the instant
proceedi ng woul d have been cogni zable in the previous
proceedi ngs. I n such event, it shall be rebuttably presuned

10
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that the nonprevailing adverse party participated in the
pendi ng proceeding for an inproper purpose.

(e) For the purpose of this subsection:

1. "lnproper purpose" neans participationin a
proceedi ng pursuant to s. 120.57(1) prinmarily to harass or to
cause unnecessary delay or for frivolous purpose or to
needl essly increase the cost of litigation,l|icensing,or
securing the approval of an activity.

2. "Costs" has the sane neaning as the costs all owed
incivil actions in this state as provided in chapter 57.

3. "Nonprevailing adverse party" nmeans a party that
has failed to have substantially changed the outcone of the
proposed or final agency action which is the subject of a
proceeding. In the event that a proceeding results in any
substantial nodification or condition intended to resolve the
matters raised in a party's petition, it shall be deternined
that the party having raised the i ssue addressed is not a
nonprevailing adverse party. The recommended order shal
state whether the change is substantial for purposes of this
subsection. In no event shall the term"nonprevailing party"
or "prevailing party" be deened to include any party that has
intervened in a previously existing proceeding to support the
position of an agency.

(5) APPEALS.--Wen there is an appeal, the court in
its discretion may award reasonabl e attorney's fees and
reasonabl e costs to the prevailing party if the court finds
that the appeal was frivolous, nmeritless, or an abuse of the
appel | ate process, or that the agency action which
precipitated the appeal was a gross abuse of the agency's
di scretion. Upon review of agency action that precipitates an
appeal, if the court finds that the agency inproperly rejected

11
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1| or nodified findings of fact in a recomended order, the court
2| shall award reasonable attorney's fees and reasonabl e costs to
3| a prevailing appellant for the adm nistrative proceedi ng and
4| the appellate proceeding. |If the court finds that the agency
5]|inproperly rejected or nodified a conclusion of |aw or an

6| interpretation of an adm nistrative rule over which it does

7 | not have substantive jurisdiction, the court may award

8 | reasonabl e attorney's fees and reasonabl e costs of the appea
9| to the prevailing appell ant.

10 Section 6. Subsection (1) of section 120.60, Florida
11| Statutes, is anended to read:

12 120. 60 Licensing.--

13 (1) Upon receipt of an application for a license, an
14 | agency shall exam ne the application and, within 30 days after
15| such receipt, notify the applicant of any apparent errors or
16 | omi ssions and request any additional information the agency is
17 | permitted by law to require. An agency shall not deny a

18 | license for failure to correct an error or omssion or to

19 | supply additional information unless the agency tinely
20| notified the applicant within this 30-day period. An
21 | application shall be considered conplete upon receipt of al
22 | requested information and correction of any error or omni ssion
23| for which the applicant was tinely notified or when the tine
24 | for such notification has expired. Every application for a
25| license shall be approved or denied within 90 days after
26 | receipt of a conpleted application unless a shorter period of
27 | time for agency action is provided by law. The 90-day tine
28 | period shall be tolled by the initiation of a proceedi ng under
29 | ss. 120.569 and 120.57. Any Anr application for a |license that
30| is not must—be approved or denied within the 90-day or shorter
31| tinme period, within 15 days after the conclusion of a public

12
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hearing held on the application, or within 45 days after a
reconmended order is subnmitted to the agency and the parties,
whi chever action and tinefranme is |latest and applicable, is

consi dered approved unl ess the recommended order recomends

that the agency deny the license. Subject to the satisfactory

conpl etion of an exanination if required as a prerequisite to

licensure, any license that is considered approved shall be

i ssued and may i nclude such reasonable conditions as are

aut hori zed by | aw tater. The—agencyrust—approve—any
¥ . : . : . . . w
. ey I I eried—tt
. . e I . o Cbedt "
stbseeti-on-
Section 7. Subsection (9) of section 120.68, Florida
Statutes, is anended to read:
120.68 Judicial review--
(9) No petition challenging an agency rule as an

invalid exercise of delegated legislative authority shall be
instituted pursuant to this section, except to review an order
entered pursuant to a proceedi ng under s. 120.56 or an

agency's findings of inmedi ate danger, necessity, and

procedural fairness prerequisite to the adoption of an

energency rule pursuant to s. 120.54(4), unless the sole issue

presented by the petition is the constitutionality of a rule
and there are no disputed issues of fact.
Section 8. It is the intent of the Legislature that

this act shall not affect the outcone of litigation styled
Pi necrest Lakes, Inc. v. Shidel, 795 So. 2d 191 (Fla. 4th DCA
2001).

Section 9. This act shall take effect upon becoming a

| aw.
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