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Florida Senate - 2002 SB 2582

By Senator Silver

38-1612-02
Abill to be entitled

An act creating the "Debt Managenent Services
Act"; defining terms; providing for |licensure
by the Departnent of Banking and Fi nance;
providing |icense fees; providing restrictions
on marketing, pronotion, and adverti sing;
providing for pre-contract information and for
contract terns; providing standards for advice
to be given by debt nmanagenent conpani es;
providing criteria for debt managenent
servi ces; providing penalties; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Short title.--This act nay be cited as the

"Debt Managenent Services Act."

Section 2. Definitions.--As used in this act, the

term

(1) "Debt managenent services" nmeans any of the

foll owi ng when provided to debtors who are consumers under

consuner credit agreenents:

(a) Advising howto restructure debts, howto alter

debt repaynents, or how to achieve early resettl enent of
debt s;
(b) Contacting creditors in order to nake any of the

arrangenents in paragraph (a), whether that contact anbunts to

negotiati on or not;

(c) Providing a facility for the debtor to nake a

single repaynent that is then distributed on the debtor's

behalf to his or her creditors; and
1

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 2002 SB 2582
12-02

(d) Reviewing a debtor's financial circunstances or

paynents.

(2) "Debt nmanagenent conpany" neans any person that is

licensed to provide debt nmnagenent services under this act.

(3) "Departnent" neans the Departnent of Banking and

Fi nance.

Section 3. License.--
(1) A debt nmnagenent conpany nay nhot provide debt

nmanagenent services without a license under this section

(2) An application for a license under this section

nmust be subnmitted to the departnent on a formas the

departnent may prescribe by rule together with a nonrefundabl e

application fee of $200. The license renewal fee is $200. The

departnent shall adopt by rule a biennial licensure period and

procedures for renewal of licenses.

(3) Each license nust specify the |location for which

it is issued and nust be conspicuously displayed at that

| ocati on.

(4) Each debt managenent conpany shall desi gnate and

mai ntain an agent for service of process in this state.

Section 4. Marketing, pronotion, and advertisenents. --

(1) The advertising or pronotion of debt nmanagenent

services, whether witten or on television or radi o, nust be

accurate and clear and nust not mslead, either expressly or

by inplication or om ssion

(2) Advertising of debt nmnagenent services should

not :

(a) State or inply that the service will free the

consuner of the need to neet their debts;

(b) Enphasize the savings to be nade by rescheduling

debts without nmaking it equally clear that this will usually
2

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 2002 SB 2582
12-02

lead to an increase in the size of the sumto be repaid and

that rescheduling the debt may inpair the consuner's credit

record. Where specific savings are quoted there nust be a

simlar indication of the likely increase in the total anpunt

of the sumto be repaid or the period of repaynent and the fee

that will be charged; and

(c) daimor inply that the debt managenent conpany

can guarantee an outcone favorable to the consuner in

negotiations with creditors.

(3) When the arrangenents with the debt nmanagenent

conpany will lead to a period in which contractual paynents

are not nmade by the consuner, the consuner nust be warned of

this in the marketing literature.

Section 5. Pre-contract information.--

(1) A consuner nust be provided with adequate

i nformati on about the debt nmnagenent service to be provided

and the consequences and costs of it before entering into an

agreenent. Al docunentation nust be clear and in plain

| anguage and nust state clearly the inplications of entering a

debt - managenent program

(2) When a debt nmanagenent conpany contacts a

potential client after a referral froma credit broker or

| ender, the debt managenent conpany nust disclose at the

outset of the conversation how it has obtained the consuner's

details, what service they offer, and the fact that the

conpany cannot itself provide a | oan

(3) The nature of the service that is being offered,

the total cost to the consunmer of the service, including any

initial or fixed charge fee or deposit, the periodic

nmanagenent fee to be paid to the debt managenent conpany

multiplied by the estimated |l ength of the contract, the anount
3
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to be repaid, and the likely duration of the contract nust be

clearly explained to the consuner at the outset.

(4) When it is not possible to establish at the

pre-contract stage the cost or duration of the contract, the

consuner nust be given a realistic estinmate of the cost and

duration of the contract. This should be acconpanied in cl ose

proximty by a clear warning that it is an estimte. The

assunptions on which the estinmate are based should be set out.

If during the pre-contractual stage it becones clear that the

estimate does not adequately reflect the consuner's

ci rcunstances, a revised estinmate nust be given.

(5) If an initial up-front fee or deposit is payable,

t he consuner nmust be given a clear explanation of:

(a) What aspect of the service is covered by the fee

or for what reason the deposit is held;

(b) The manner in which it is to be cal cul ated; and

(c) VWhether it is refundable, with due regard to the

principles of contract lawin relation to deposits and part

paynents.
(6) The consuner nust be advised that he or she will

be given the opportunity to withdraw fromthe contract if,

when infornmed of the total cost of the service, he or she

deci des that the service is unsuitable.

(7) Consuners nust be clearly warned in witing

(a) When the first paynent goes to the debt nmanagenent

conpany and not to the creditors, whether as an initial

up-front fee, a deposit, or for sone other reason, that they

will miss a paynent to their creditors and will therefore go

into arrears or further into arrears;

(b) That creditors are not obliged to accept reduced

repaynments or to freeze interest and that, unless they do so,
4
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repayi ng the sane debt over a longer period of tine will |ead

to an increase in the total amount to be paid;

(c) That collection actions, including default notices

and litigation, can ensue and that there is no guarantee that

any existing or threatened proceedings will be suspended or

wi thdrawn. The possibility of default notices, including that

they may incur costs that are added to the debt, nust be nade

cl ear;
(d) O the likely inpact of the debt managenent

programon the consuner's credit rating. In particular it

shoul d be stated that he or she mght not be able to obtain

credit in the short termand that there is sone |ikelihood

that nediumto-long-termcredit will not be avail able either

Consuners nust not be nisled into thinking that their credit

rating will inprove before the paynent of their debts is

conpl eted or even imediately thereafter

(e) O the inportance of neeting debts such as

nortgage, rent, and utility paynents; and

(f) Not to ignore correspondence or other contacts

fromcreditors or those acting on behalf of creditors.

(7) The nature of those conmitnents that will and,

especially inportant, those that as a matter of the debt

nmanagenent conpany's own decision will not be included within

t he repaynent plan nust be made clear to potential clients.

The debt nmnagenent conpany nust exercise all due care to

ensure that debts that it says it cannot deal with are not

included in a program

(8) When a debt nmanagenent conpany is aware that a

particular creditor refuses to deal with it, for whatever

reason and whether or not the debt namnagenent conpany regards

this refusal as justified, the consuner nust be inforned as
5
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1| soon as the debt nmanagenent conpany is aware that the consuner
2| has an account with that creditor

3 Section 6. Contract terns.--Contract terms and

4] conditions should be fair, witten in plain, intelligible

5| | anguage and easily | egible.

6 (1) COST AND DURATI ON OF CONTRACT. - -

7 (a) The contract should set out the:

8 1. Nature of the services that are being supplied

9] including the kinds of debt that will and will not be covered;
10 2. Total cost to the consuner of the service,

11 ] including any initial or fixed-charge fee or deposit and the
12 | periodi c managenent fee to be paid to the debt nmanagenent

13 | conpany nultiplied by the estimated length of the contract;
14 3. Anmount to be repaid; and

15 4. Duration of the contract.

16 (b) When it is not possible to state firmy the cost
17 | or duration of the contract, the contract nust include

18 | realistic estimates of the cost and duration of the contract.
19 | This should be acconpanied in close proximty by a clear
20| warning that it is an estimate. The assunptions on which the
21 | estimate i s based should be set out.
22 (c) The contract should specify the circunstances in
23 | which the consuner may wi thdraw and receive a refund of any
24 | noneys paid to the debt managenent conpany.
25 (d) The contract nust not include any termthat states
26 | or inplies that there are circunstances in which a client is
27 | not entitled to a refund. For exanple a refund, and in sone
28 | cases a full refund, may be due to a dissatisfied client if:
29 1. The debt managenent conpany has proni sed nore than
30| it can deliver. This may be the case even when the debt
31
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nmanagenent conpany's contract is appropriately worded, if it's

witten or oral marketing is overly optinistic; or

2. The debt managenent conpany has failed to conduct

negotiations with reasonable care and skill; or

3. There has been a total failure of consideration

(e) The contract should allow the client to withdraw

fromthe contract when, follow ng signing of the contract, the

total fee differs significantly fromthe estinate given hefore

the contract was signed.
(2) HANDLI NG MONEY. - -
(a) Any noneys held on behal f of consuners nust be

kept in a client account not usable by the debt nmnagenent

conpany for the purposes of its own business. This includes,

in particular, any deposit that under the contract may be

returned to the client at any date in the future and any

noneys received by the conpany for paynent to creditors. Any

i nterest earned on this account should accrue to the benefit

of the client, not the conpany.

(b) The contract nust specify a period within which

payrments received fromthe client will nornmally be passed on

Del ays that adversely affect the individual consuner's

financial position and which exceed 5 worki ng days from

recei pt of cleared funds are unacceptable. If the debt

managenent conpany fails to disburse paynents to creditors in

accordance with the contract, it nust accept responsibility

and informthe client of the delay, together with the reason

for the delay. Wen the delay is not beyond its control, the

debt managenent conpany shoul d take appropriate action to put

the consuner in the position in which he or she woul d have

been had the contract been fulfilled. This includes naking

good any additional interest that has accrued and any default
7
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1| charges that have been applied to the account as a result of
2| the delay. In this respect, the debt managenent conpany mnust
3 | have appropriate systens in place to deal with forseeabl e

4| problens and to mnimze delays, even when the initial cause
5|1is not its fault. As the consuner relies on the debt

6 | managenent conpany to be nade aware of any del ay, the debt

7 | managenent conpany nust take reasonable steps to anticipate
8 | del ays and nmke good the | osses.

9 (3) OTHER TERMS. - -

10 (a) A contract nust not prohibit clients from

11| corresponding with or responding to witten or ora

12 | conmuni cations fromcreditors or others acting on behal f of
13| creditors. However, in order to avoid duplicate or

14 | contradictory action, contracts nmay reasonably require the
15| client to send to the debt nanagenent conpany a copy of any
16 | conmuni cation froma creditor. Wen the contract requires or
17 | suggests that the client should send such correspondence to
18 | t he debt nmmnagenent conpany, the conpany nust deal with it
19 | appropriately and pronptly. The debt nmanagenent conpany nust
20| send to the client a copy of any witten communication it
21| sends to or receives fromthe creditor, and unless the
22 | creditor itself sends a copy to the client nust keep the
23 | client inforned of other conmunications.
24 (b) A contract nust not include declarations such as
251"l fully understand the requirenents of the contract" or
26 | confirmation that certain provisions have been expl ai ned.
27 Section 7. ADVICE--All advice given to the client
28 | should be in the best interests of the client. Debt nmanagenent
29 | prograns are not suitable for all debtors, and debt nmanagenent
30 | conpani es nust exercise all due discretion, in the best
31
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interests of the debtor, in deciding whether or not to take a

debtor as a client.
(1) FINANCIAL POSITION. --A realistic assessnent of the
financial circunstances of the consuner, including both incone

and expenses must be nade before advice is given.

(a) Consuner incone nust be verified by appropriate

neans, such as pay sli ps.

(b) Reasonable steps nust also be taken to verify

regul ar expenses. Estimates of expenditures on certain itens

are permitted, but only if precise figures are not avail abl e.

St andard expenditure guidelines may be used when there is no

better indication of the client's expenses if there is nothing

to suggest that they are inappropriate. A copy of any

financial statenent sent to creditors nust also be sent to the

client.
(2) PAYMENTS. - -
(a) Any advice given to the client to cancel direct

debits or standing orders before the repaynment plan being

agreed upon with creditors nust be denobnstrably in the best

interests of the client. Debt managenent conpani es nust

clearly warn clients of the risks and consequences of this

course of action if they advise it. Wien this course is taken

regul ar paynents to creditors, even if |lower than the

contractual ones, should continue to be made whenever

possi bl e.
(b) The difficulties associated with stopping

contractual payments are especially acute when they are

acconpani ed by a period in which no paynents at all are nmde

or if there is a delay in distributing paynents to creditors.

If this will, or is likely to, happen under the plan the

consuner nust be clearly inforned and warned of the
9
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1| consequences. It is not sufficient for this purpose that a

2| statenent is included to this effect in the small print of the
3| ternms and conditions.

4 (c) dients should not be advised to make paynents to
5] accounts at a rate |lower than the rate at which any interest
6 | and other charges are accruing or may accrue, unless this is
7 | denpnstrably in their best interests. In such a case, a clear
8 | expl anation nmust be given to the client as to why this course
9]is necessary and its inplications.

10 (d) If the client follows the plan in order to cance
11| direct debits or reduce the level of contractual paynents and
12 |1 it becones clear that the course of action is not producing
13| results in the client's interest, then the client nust be

14 | infornmed i medi ately so that he or she may be advi sed

15 | appropriately and take whatever action is in his or her best
16 | interests, including the possibility of withdrawing fromthe
17 | plan.

18 (e) dients nust be advised of the inportance of

19 | neeting debts such as nortgages, rent, and utility paynents.
20| More generally it should not be assunmed that it is always in
21| the client's best interests sinply to divide avail able incone
22 | between debts in proportion to their size. For exanpl e advice
23 | shoul d take into account the fact that sone | oans nay | ose the
24 | benefit of a reduced rate of interest if paynents are ni ssed
25| or that there nay be a benefit in settling a loan with a
26 | higher rate of interest sooner than one with a |ower rate of
27 | interest.
28 Section 8. Debt managenent services. --
29 (1) A debt nmnagenent conpany nust informthe client
30| of the outcone of negotiations with creditors. This is not
31| linmted to the situation when creditors have refused to dea
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with the debt managenent conpany, have returned paynents to

t he debt nmnagenent conpany, or refused to freeze interest.

But it is especially inportant in those cases.

(2) Aclient nust be kept inforned of any devel opnents

in the relationship with creditors, in particular the issue of

default notices or the threat of issue of |egal proceedings.

(3) When the service provided by the debt nmanagenent

conpany i ncludes debt repaynent, the debt managenent conpany

nust :
(a) Take full account of debts such as nortgage

paynments, rent, and utility paynents, including any arrears

al ready incurred on those debts, in setting nonthly

repaynments; and

(b) Reassess the paynent plan and consi der any

necessary changes, including bringing the plan to an end, to

ensure that it remains in the client's best interests as soon

as it becones aware of material changes in the client's

financial position. The client should be advised of any

reconmrended changes without delay. Repaynent plans should in

any event be reassessed on at |east an annual basis and the

client inforned of the outcone of the reassessnent.

(4) A client should be given at the outset a statenent

of how his or her nobney is being disbursed. In addition, when

a plan has been agreed to, the bal ance owed or, if an accurate

figure is not known, the best estinate. The period of paynent

needed to clear the debts and the fee charged by the debt

nmanagenent conpany nust be included in the statenent. A client

nmust be kept inforned of any naterial changes to these

arrangenents at the tine they occur. A debt managenent conpany

shoul d neet any reasonabl e request by a client for a statenent

of his or her position.

11
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(5) A debt nmnagenent conpany shoul d respond to

conplaints pronptly and fairly.

(6) Al correspondence, statenents, and ot her

paperwork sent to or received fromthe client or the client's

creditors and which has not already been copied to or returned

to the client should be retained by the debt nmnagenent

conpany until such tine as the contract is conpleted or

terminated. On ternination or conpletion of the contract, al

retai ned paperwork should be returned to the client unless, at

that tine, the client says that he or she does not want the

paper wor K.
Section 9. Penalties.--If the departnent finds that

any person has violated this act, the departnent nmay take one

or nore of the follow ng actions:

(1) Revoke or suspend a |icense;

(2) Place a licensee on probation for a period of tine

subject to conditions the departnent nmay specify;

(3) |Issue a reprinmand; or

(4) Inpose an adninistrative fine not exceedi ng $250

for each viol ation.
Section 10. This act shall take effect October 1,

2002.
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SENATE SUMVARY

Creates the Debt Managenent Services Act providing for
the licensure and regul ati on of debt managenent seéervices
by the Departnent of "Banki ng and Fi nance. "Provi des for
fees and penalties.
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