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l. Summary:

Senate bill 270 amends s. 373.114, F.S,, to remove authority from the Florida Land and Water
Adjudicatory Commission to review certain orders and rules of water management didtricts that
result from evidentiary hearings held under ss. 120.56, 120.569, and 120.57, F.S. The bill dso
amends s. 403.412, F.S.,, Horida s Environmenta Protection Act, to prohibit citizens from
indituting, initiating, petitioning for, or requesting an adminigrative proceeding under ss.

120.569 or 120.57, F.S. Section 403.412, F.S., is dso amended to expand the award of costs and
attorney’ s feesto prevailing parties to administrative proceedings indtituted under the

Environmenta Protection Act.

Thishill subgtantialy amends the following sections of the Horida Statutes: 373.114 and
403.412.

Il. Present Situation:

Florida L and and Water Adjudicatory Commission

The Horida Environmenta Land and Water Management Act of 1972, consisting of ss. 380.012,
380.021, 380.031, 380.04, 380.05, 380.06, 380.07, and 380.08, F.S., created the Florida Land
and Water Adjudicatory Commission. Section 380.07, F.S., specifiesthat the FloridaLand and
Water Adjudicatory Commission congsts of the Adminigration Commission, which is

comprised of the Governor and the Cabinet pursuant to s.. 380.031, F.S. When alocd
government issues a development order in any area of criticd state concern, or in regard to any
development of regiond impact, copies of such orders as prescribed by rule by the state land
planning agency are to be transmitted to the state land planning agency, the regiond planning
agency, and to the owner or developer of the affected property. Pursuant to s. 380.07(2), F.S,,
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within 45 days after the order is entered, the owner, developer, or the state land planning agency
may apped the order to the Florida Land and Water Adjudicatory Commission.

Prior to issuing an order, the Florida Land and Water Adjudicatory Commission isrequired by s.
380.07(4), F.S,, to hold a hearing pursuant to the provisions of the Administrative Procedures
Act (APA), ch. 120, F.S. The commission must issue a decision granting or denying permission
to develop pursuant to the standards of ch. 380, F.S. Pursuant to s. 380.07(5), F.S,, the
commission may attach conditions and regtrictions to its decisions.

Pursuant to s. 380.07(6), F.S,, if an appedl isfiled with the commission with respect to any issues
within the scope of a permitting program authorized by statutes pertaining to beach and shore
preservation (ch. 161), water resources (ch. 373), or the Florida Air and Water Pollution Control
Act (ch. 403), and for which a permit or conceptua review agpprova has been obtained prior to
the issuance of a development order, any such issues shdl be specificdly identified in the notice
of gpped. The appea may proceed only after the commission determines by amgority vote that
datewide or regiond interests may be adversely affected by the development. In meking this
determination, s. 380.07(6), F.S., provides a rebuttable presumption that statewide and regiona
interests relating to issues within the scope of the permitting programs for which a permit or
conceptua approva has been obtained are not adversely affected.

A party’ s standing to apped an order to the Florida Land and Water Adjudicatory Commission is
determined by s. 380.07(2), F.S., which authorizes the owner, developer, or the state land
planning agency to apped. Owners of land included for purposes other than development within
adesignated development of regiona impact do not have standing to gpped aloca

government’ s development order. Likewise, conservation and environmenta groups generdly do
not have standing to gppedl aloca government’s development order regarding a development of
regiona impact. See Friends of the Everglades, Inc. v. Zoning Board of Monroe County, 478
S0.2d 1126 (Fla. 1% DCA 1985).

Nevertheess, nothing in the FHorida Land and Water Management Act of 1972 has abrogated the
rights of citizensto chalenge loca zoning decisonsin circuit court. Persons with alegdly
recognized interest which will be directly affected by azoning decison have sanding to seek
declaratory and injunctive relief with respect to Statutes governing developments of regiond
impact. See White v. Metropolitan Dade County, 563 So.2d 117 (Fla. 3" DCA 1990).

Commission Review of Water Management Didgtrict Ordersand Rules

Asfar as water management district rules and orders are concerned, s. 373.114(1), F.S., currently
grants the Florida Land and Water Adjudicatory Commission authority to review any order or
rule of awater management didtrict, other than arule reating to an internd procedure of the
digtrict. The commission is granted this authority to ensure condgstency with the provisons and
purposes of the Florida Water Resources Act of 1972, which consists of ch. 373, F.S. The
commisson obtains jurisdiction to review an order or rule viathe following routes:

Pursuant to subsection (1) of s. 373.114, F.S,, review may beinitiated by: the Department
of Environmental Protection; a person affected by the rule or order who submitted ora or
written testimony of a subgtantive nature in support of, or in objection to, the rule or
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order; or any person who participated as a party in a proceeding ingtituted pursuant to ch.
120, F.S.

Pursuant to subsection (2) of s. 373.114, F.S,, review may be initiated after the
Department of Environmenta Protection enters an order determining that aweter
management didirict rule isincongstent with the water resource implementation rule of

the Department and, therefore, requires the water management didtrict to initiate
rulemaking proceedings to amend or reped the rule. Review may be sought by the water
management digtrict or any other party to the departmenta proceeding.

Review by the Commission is appdllate in nature. Unless waived by the parties, the matter must
be heard by the Commission not more than 60 days after receipt of the request for review.
Pursuant to paragraph (€) of s. 373.114(1), F.S,, arequest for review is not a precondition to the
seeking of judicia review pursuant to s. 120.68, F.S,, or the seeking of an adminigtrative
determination of the rule validity pursuant to s. 120.56, F.S.

If the Commission determines that a water management didtrict rule isincongstent with the
provisions and purposes of ch. 373, F.S., the Commission may require the didrict to initiate
rulemaking proceedings to amend or reped therule. If an order is deemed to be inconsstent with
ch. 373, F.S,, the Commission may rescind or modify the order, or remand the proceeding for
further action if the Commission determines that the activity authorized by the order would
substantialy affect naturd resources of statewide or regiond significance. If the order does not
subgtantialy affect natura resources of statewide or regiona significance, but doesraise policy
issues that have regiond or statewide significance from the standpoint of agency precedent, the
Commission may direct the didrict to initiate rulemaking to amend its rules to assure that future
actions are congstent with ch. 373, F.S,, without modifying the order.

Environmental Protection Act of 1971

The Environmenta Protection Act of 1971 isfound in s. 403.412, F.S. The act authorizes the
Department of Legd Affairs, any politica subdivison or municipdity of the state, or acitizen of
the state to maintain an action for injunctive relief to compel governmentd entities to enforce
laws, rules, and regulations that protect the air, water, and other natural resources of the sate.
The act dso authorizes the Department of Legd Affairs, any politica subdivison or
municipaity of the Sate, or acitizen of the Sate to seek injunctive relief against any person,
corporation, or governmenta entity to stop such entities from violating any laws, rules, or
regulations that protect the environment.

As a condition precedent to the ingtitution of an action under the act, s. 403.412(2)(c), F.S.,
requires the complaining party to firg file a verified complaint with the governmenta agencies

or authorities responsible for regulating or prohibiting the complained of conduct. The complaint
must st forth the facts upon which the complaint is based and the manner in which the
complaining party is affected. Upon receipt of acomplaint, the governmenta entity must
forthwith transmit a copy of the complaint to those parties accused of violating the laws, rules,
and regulaionsin question. The governmentd entity then has 30 days to take appropriate action
and, if such action is not taken during that time, the complaining party may ingtitute an action for
an injunction.
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The FHorida Supreme Court has ruled that the act authorizes private citizens, both corporate and
nor-corporate, to ingtitute a suit under the act without a showing of specid injury (i.e. aviolation
that causesinjury different both in kind and degree from that suffered by the public at large.) See
Florida Wildlife Federation v. Dept. of Environmental Regulation, 390 So.2d 64 (Fla. 1980).
However, to state a cause of action under the act, it must appear that the question raised isredl
and not merely theoreticd, and that the plaintiff has abonafide and direct interest in the result.

Id. A mere alegation of an irreparable injury not sustained by any alegation of facts will not
ordinarily warrant the granting of injunctive rdief. Id.

Subsection (5) of s. 403.412, F.S,, further provides that in any adminigrative, licensing, or other
proceeding authorized for the protection of the environment, the Department of Lega Affars, a

politica subdivison or municipdity of the state, or a citizen of the sate shdl have sanding to
intervene as a party. To do o, such person or entity must file a verified pleading asserting that

the activity, conduct, or product to be licensed or permitted has or will have the effect of

impairing, polluting, or otherwise injuring the air, water, or other natural resources of the gate. It

has been determined that subsection (5) of s. 403.412, F.S,, grants authority to persons and

entities to initiate evidentiary adminigtrative proceedings pursuant to ss. 120.569 and 120.57,

F.S. See Manasota-88, Inc., v. Dept. of Environmental Regulation, 441 So.2d 1109, 1111 (Fla. 1%
DCA 1983).

The act, pursuant to paragraph (f) of s. 403.412(2), F.S., provides for amandatory award of
attorney’ s fees and costs to the prevailing party. However, if the action involves a state Nationd
Pollutant Discharge Elimination System (NPDES) program permit, the award of attorney’ s fees
is not mandatory but lies within the discretion of the court. The court may require the plaintiff to
post cash or asurety bond if the court has reasonable ground to doubt the solvency of the
plantiff or the plaintiff’s ability to pay any cost or judgment rendered againgt that party.

Chapter 120, F.S,, The Administrative Procedure Act (APA)

The APA alows persons subgtantidly affected by the preiminary decisions of adminigrative
agencies to challenge those decisions.* Administrative hearings involving disputed issues of fact
are generdly referred to the Divison of Adminigtrative Hearings (DOAH), an independent group
of adminidrative law judges (AL Js) who hear cases involving most state agencies. The DOAH's
AL Js dso determine whether proposed and existing agency rules are invalid exercises of
delegated legidative authority based on certain statutory grounds, and based on condtitutiond
grounds in the case of proposed rules. DOAH proceedings are conducted like nonjury trials and
are governed by ch. 120, F.S., and the rules adopted to implement those statutory provisions

In adjudicatory cases, where adecison affects “ substantial interests,” the ALJ normaly hasthe
role of making findings of fact and drawing conclusions of law and providing a recommended
order. The affected agency isresponsgible for entering afina order. Findings of fact by
adminigrative law judges continue to be presumptively correct, and may not be lightly set aside
by the agency. An agency may enter afind order rgecting or modifying findings of fact upon

! Administrative Law: A Meaningful Alternative to Circuit Court Litigation, by Judge LindaM. Rigot, The FloridaBar
Journdl, Jan. 2001, at 14.
2

Id.
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review of the entire record and after stating with particularity that the findings were not based
upon competent substantial evidence or did not comply with essentia requirements of law.® Asa
conseguence of recent amendments, however, an ALJ s conclusions of law are even more
insulated from change by the agency. “In view of these new responghilities, it is plain thet the
divison and ALJs continue to enjoy the confidence of the legidature”* An agency may enter a
fina order rgecting or modifying conclusons of law over which it has substantive jurisdiction.
The agency must state its reasons with particularity, and must find thet its subgtituted conclusion
of law is at least as reasonable as the conclusion of law it rejected.” Appellate review of agency
actionsis authorized by s. 120.68, F.S.

[I. Effect of Proposed Changes:

Section 1 of the bill amends subsection (1) of s. 373.114, F.S,, pertaining to the Forida Land and
Water Adjudicatory Commisson’sjurisdiction over water management district rules and orders,
Specificaly, the bill diminates the Commission’s authority to review an order resulting from an
evidentiary hearing held under s. 120.569, F.S,, or s. 120.57, F.S. These evidentiary hearings
determine the vaidity of agency orders, permits, licenses, bid awards, and other actions not
involving agency rules. The bill dso diminates the Commission’s authority to review arule that

has been adopted after issuance of an order resulting from an evidentiary hearing hed under s.
120.56, F.S.

The bill does not diminate the Florida Land and Water Adjudicatory Commisson’s authority to
review water management district rules and orders that have not been the subject of an
evidertiary hearing held under ss. 120.56, 120.569, and 120.57, F.S. Likewise, the bill does not
eliminate gppellate review of water management rules and orders that are the subject of
evidentiary hearings held under the aforementioned sections of ch. 120, F.S,, as s 120.68, F.S.,
explicitly providesfor judicia review of these rules and orders.

Section 2 of the bill amends subsection (5) of s. 403.412, F.S. (Environmental Protection Act of
1971), to specify that a citizen, the Department of Legd Affairs, or apolitical subdivison or
municipdity of the gate can only intervene in adminigtrative proceedings, licensing proceedings,

or other environmenta proceedings that are “ongoing proceedings.” The bill does not define the
term “ongoing proceedings.” The hill further amends subsection (5) to sate that “this section

does not authorize a citizen to inditute, initiate, petition for, or request a proceeding under s.
120.569 or s. 120.57” of the Florida Statutes. This change could be interpreted as a statutory
reversd of the court’sdecison in Manasota-88, Inc., v. Dept. of Environmental Regulation, 441
S0.2d 1109 (Fla. 1% DCA 1983).

The bill dso creates a new subsection (7) that dlows an adminigrative law judge to award the
prevailing party costs and attorney’ s fees in administrative proceedings brought pursuant to this
section. The award of costs and attorney’ s feesis not mandatory asit lies within the

3Section 12057(1), F.S.

“The Florida Division of Administrative Hearings, by William E. Williams and S. Curtis Kiser, The Florida Bar Journdl, Jen.
2001, a 24.

®Section 12057(2), F.S.
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adminigrative law judge s discretion. The current attorney’ s fees provision, found in subsection
(2)(f), provides for a mandatory award of costs and attorney’sfeesin judicia actions.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:

The bill expands the award of costs and attorney’ s fees to prevailing parties to include
such awards in adminigtrative proceedings ingtituted under s. 403.412, F.S.

C. Government Sector Impact:

The bill’ s provisons diminating the Horida Land and Water Adjudicatory Commisson's
authority to review water management digtrict rules and orders that result from
evidentiary hearings under ss. 120.569 and 120.57, F.S., could streamline review of such
rules and orders as the current law potentidly dlows for gppellate review of such orders
by the Commission and Horida courts. However, some sources contend that the bill
could potentialy diminate the Commission’s ability to ensure that water management
decisons are condstent among didtricts as most water management district rules and
orders are the subject of evidentiary hearings held under ch. 120, F.S.

According to the Horida Department of Environmenta Protection (DEP), the bill’s
changesto s. 403.412(5), F.S,, of the Environmental Protection Act of 1971, could limit
to some degree citizen participation in DEP permitting cases. Currently, al acitizen
needs to do to initiate an adminigrative action chdlenging a permitting decison isfilea
verified petition dleging citizenship, and ate that the proposed action would impair,
pollute, or otherwise injure air, water, or other natura resources of the state. The bill’s
proposed change, according to the DEP, would limit citizen involvement under this
section to participation as intervenors in an dready existing action. According to the
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DEP, current case law indicates thet intervenors may not have the same rights as other
parties as they may be limited in terms of the issues they may raise and they may be
bound by settlements reached among the parties dready participating in the action.
Nevertheless, the DEP indicates that most permitting cases involve dlegations that the
petitioner’ s substantia interests are being affected, thereby alowing the petitioner to seek
review in an administrative proceeding under ss. 120.569 and 120.57, F.S.

The DEP dso notes that it cites s. 403.412, F.S., as one of the bases for adequate citizen
participation when applying for delegation or gpprova of severd federa programs.

Under agreements with the federd Environmenta Protection Agency (EPA), the DEP
must notify the EPA of changesin s. 403.412, F.S. According to the DEP, the bill’s
changesto s. 403.412, F.S,, could trigger EPA review of the affected agreements and may
result in changes in the status of these programs.

VI. Technical Deficiencies:
None.
VIL. Related Issues:
None.
VIII. Amendments:
#1 by Judiciary:

Reingtates the current law in paragraph (f) of subsection (2) of s. 403.412, F.S,, regarding the
award of attorney’ s feesto the prevailing party in any judicid action. The amendment aso
provides, in the cregtion of a new subsection (7), that the award of attorney’ sfeesto the
prevailing party in any adminigtrative action ingtituted under s. 403.412, F.S,, is not mandatory
but lies within the adminigtrative law judge s discretion.

This Senate saff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Horida Senate.




