Fl ori da House of Representatives - 2002 CS/ HB 319
By the Conmittee on |Insurance and Representative O arke

1 A bill to be entitled
2 An act relating to self-insurers; anending s.
3 440. 24, F.S.; providing for sales of securities
4 on deposit to satisfy a conpensation order
5 anending s. 440.38, F.S.; transferring
6 operation of provisions requiring the securing
7 of paynent of conpensation by enpl oyers from
8 the Division of Wrkers' Conpensation of the
9 Departnent of Labor and Enpl oynent Security to
10 the Florida Self-Insurers Guaranty Associ ation
11 I ncorporated, and the Departnent of Revenue
12 revising and clarifying requirenents and
13 procedures; providing powers and duties of the
14 associ ation and the departnents; providing for
15 al l ocation or paynent of state funds to the
16 associ ation for certain purposes; providing
17 rul emaki ng authority; anmending s. 440. 385,
18 F.S.; revising and clarifying provisions
19 relating to the association's creation, board
20 of directors, powers and duties, insolvency
21 fund, and plan of operation; providing
22 addi ti onal powers of the association
23 transferring powers and duties of the
24 Departnent of Labor and Enpl oynent Security
25 relating to the association to the Departnent
26 of Revenue; revising such powers and duties;
27 provi di ng additional powers and duties of the
28 Depart nent of Revenue; providing for oversight
29 of the association by the departnent; deleting
30 certain provisions relating to detection and
31 prevention of enployer insolvencies; anending
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s. 440.386, F.S.; providing parity for the
association with the Departnent of Revenue
relating to proceedi ngs for delinquency,
liquidation, and conservation of assets;
repealing s. 440.51(6)(b), F.S., relating to
certain reports required by the Departnment of
| nsurance; anending s. 440.515, F.S.
correcting a cross reference, to conform
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) of section 440.24, Florida
Statutes, is anended to read:

440. 24 Enforcenent of conpensation orders;
penal ties. --

(3) In any case where the enployer is a self-insurer
and fails to conply with any conpensation order of a judge of
conpensation clainms or court within 10 days after such order
becones final, the Departnent of Revenue divisiofr may suspend

or revoke any authorization previously given to the enpl oyer
to be beeorre a self-insurer, and the Florida Self-Insurers

Quaranty Associ ation, |ncorporated, giviston may call or sue

upon the surety bond or exercise its rights under a letter of
credit seH—sduech—of—the——securities deposited by the sueh
self-insurer with the Florida Self-lnsurers Quaranty

Associ ation, Incorporated, as a qualifying security deposit
di-vi-sien as may be necessary to satisfy the stueh order

Section 2. Subsections (1), (2), and (3) of section
440.38, Florida Statutes, are anended to read:

2
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440.38 Security for conpensation; insurance carriers
and self-insurers.--

(1) Every enployer shall secure the paynent of
conpensation under this chapter

(a) By insuring and keeping insured the paynent of
such conpensation with any stock conpany or nutual conpany or
associ ati on or exchange, authorized to do business in the
st at e;

(b) By furnishing satisfactory proof to the Florida
Self-Insurers Quaranty Association, |Incorporated, created in

s. 440.385, that the enpl oyer has the financial strength

necessary to ensure tinely paynent of all current and future

claims divisi . T ol bt I
conpensation individually and on behal f of its subsidiary and

affiliated conpanies with enployees in this state and

receiving an authorization fromthe Departnent of Revenue

th—vi-stoft t o pay such conpensation directly. The associ ati on

shall review the financial strength of applicants for

nenber ship, current nenbers, and forner nenbers and nake

reconmendations to the Departnent of Revenue regarding their

qualifications to self-insure in accordance with this section
and ss. 440. 385 and 440. 386. The Departnent of Revenue shal
act in accordance with such recomendati on unless the

departnment deternines by clear and convincing evidence that

the recommendation i s erroneous. The action of the Departnent

of Revenue is subject to review under chapter 120. the
 oltow o :

1. The association ¢iwi-sioft nay recomend that the
Departnent of Revenue, as a condition to such authorizati on,

require an enployer to deposit with the association divist+or a
gual i fying security deposit. The associ ati on ¢ivisionrt shal
3
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reconmend determne the type and anount of the qualifying
security deposit and shall prescribe conditions for the
qgual i fying security deposit, which shall include authorization
for the association divisten to call the qualifying security
deposit in the case of default to pay conpensation awards and
rel at ed expenses of the association. ta—additien—the—diviston
shatH—+eguire-As a condition to authorization to self-insure,
the enpl oyer shall provide proof that the enpl oyer has

provi ded for conpetent personnel with whomto deliver benefits
and to provide a safe working environnment. Further-The

enpl oyer ¢ivision shall al so provi de evidence of reguire—such
enptoyer—to—carty reinsurance at levels that will ensure the
financial strength and actuarial soundness of such enployer in
accordance with rul es adopted pronutgated by the Departnent of
Revenue ¢i-vistof. The Departnent of Revenue di-vi-steft nay by
rule require that, in the event of an individua

self-insurer's insolvency, such qualifying security deposits
and reinsurance policies are payable to the Herida

SeH—tnsurers—Gaaranty associ at i on—tncorporated,—created
purstant—to—s—4406-385. Any enpl oyer securing conpensation in

accordance with the provisions of this paragraph shall be
known as a self-insurer and shall be classed as a carrier of
her or his own insurance. Al such enployers shall, if

requested, provide to the association the certified opinion of

an i ndependent actuary who is a nenber of the Anerican Acadeny

of Actuaries of the actuarial present value of the deternined

and estinmated future conpensati on paynents of the enpl oyer for

clains incurred while the nenber exercised the privil ege of

sel f-insurance, using a discount rate of 4 percent. If any

nenber or fornmer nenber of the association refuses to tinely

provide such report, the association nmay obtain an order from
4
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a circuit court requiring the nenber to produce such report

and ordering such other relief as the court deternines

appropriate. The association shall be entitled to recover al

reasonabl e costs and attorney's fees in such proceedings.

2. If the enployer fails to maintain the foregoing
requi rements, the association eiwi-sterr shall recomend to the

Departnent of Revenue that the departnent revoke the

enpl oyer's authority to self-insure, unless the enployer
provides to the association eivistenr the certified opinion of
an i ndependent actuary who is a nenber of the Anerican Acadeny
Seetety of Actuaries as to the actuarial present value of the
enptoyer—s determ ned and estinmated future conpensation
payments of the enployer for clains incurred while the nenber
exercised the privilege of self-insurance based—on—cash
reserves, using a discount rate of 4-percent discounrt—rate,

and a qualifying security deposit equal to 1.5 tines the val ue
so certified. The enployer shall thereafter annually provide
such a certified opinion until such tinme as the enpl oyer neets
the requirenents of subparagraph 1. The qualifying security
deposit shall be adjusted at the tinme of each such annua
report. Upon the failure of the enployer to tinely provide
such opinion or to tinely provide a security deposit in an
anmount equal to 1.5 tines the value certified in the | atest

opi nion, the association shall provide such infornation to the

Departnent of Revenue, together with a recommendati on, and the
depart nent eiwistoen shall then revoke the sueh enpl oyer's
aut horization to self-insure.;—antd—sueh Failure to conply with

this provision shall be deened to constitute an inmediate

serious danger to the public health, safety, or welfare
sufficient to justify the summary suspension of the enployer's
aut horization to self-insure pursuant to s. 120. 68.

5
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1 3. Upon the suspension or revocation of the enployer's
2 | authorization to self-insure, the enployer shall provide to

3 | t he diviston—antd—toe—thetorida—SeH—tnsturers—Gdaranty

4 | associ ati on.—+ncorporatet—createdpursuant—to—s—446-385 t he
5] certified opinion of an i ndependent actuary who is a nenber of
6 | the Arerican Acadeny Seectety of Actuaries of the actuari al

7 | present value of the determined and estinmated future

8 | conpensati on paynents of the enployer for clains incurred

9| while the nmenber exercised the privilege of self-insurance,

10 | using a discount rate of 4-percent. The enployer shall provide
11| such an opinion at 6-nonth intervals thereafter until such

12 | tine as the | atest opinion shows no renmi ning val ue of clai ns.
13 | Wth each such opinion, the enployer shall deposit with the

14 | associ ati on ¢i-vi-stof a qualifying security deposit in an

15 | anmount equal to the value certified by the actuary. The

16 | associ ation has a cause of action against an enployer, and

17 | agai nst any successor of the enployer, who fails to tinely

18 | provide such opinion or who fails to tinely nmaintain the

19 | required security deposit with the associ ati on ¢ivistefr. The
20 | association shall recover a judgment in the anpunt of the
21 | actuarial present value of the determ ned and estimated future
22 | conpensation paynents of the enployer for clains incurred
23 | while the enpl oyer exercised the privilege of self-insurance,
24 | together with attorney's fees. For purposes of this section
25| the successor of an enpl oyer nmeans any person, business
26 | entity, or group of persons or business entities, which holds
27 | or acquires legal or beneficial title to the najority of the
28 | assets or the mpjority of the shares of the enployer.
29 4. A qualifying security deposit shall consist, at the
30| option of the enployer, of:
31
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a. Surety bonds, in a formand containing such terns
as prescribed by the associ ati on divistoen, issued by a
corporation surety authorized to transact surety business by
t he Departnent of I|nsurance, and whose policyhol ders' and
financial ratings, as reported in AM Best's |nsurance
Reports, Property-Liability, are not less than "A'" and "V"
respectively.

b. Irrevocable letters of credit in favor of the
associ ati on divist+oen i ssued by financial institutions |ocated
within this state, the deposits of which are insured through
t he Federal Deposit |nsurance Corporation

5. The qualifying security deposit shall be held by
t he associ ati on divistoen exclusively for the benefit of
wor kers' conpensation claimants. The security shall not be
subj ect to assignment, execution, attachment, or any |ega
process what soever, except as necessary to guarantee the
payment of conpensation under this chapter. No surety bond
may be ternminated, and no letter of credit nmay be allowed to
expire, without 90 days' prior witten notice to the
associ ati on ¢ivisien and the deposit by the self-insuring
enpl oyer of sone other qualifying security deposit of equa
val ue within 10 business days after such notice. Failure to
provide such witten notice or failure to tinely provide
gual i fying replacenent security after such notice shal
constitute grounds for the association divisten to call or sue
upon the surety bond or to exercise its rights under a letter
of credit. Current self-insured enployers nmust conply with
this section on or before Decenber 31, 2002 266%, or upon the
maturity of existing security deposits, whichever occurs
| ater. The Departnent of Revenue diviston may specify by rule

the anount of the qualifying security deposit required prior
7
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to aut horizing an enployer to self-insure and the anpunt of
net worth required for an enployer to qualify for
aut hori zation to self-insure;

(c) By entering into a contract with a public utility
under an approved utility-provided self-insurance program as
set forth in s. 624.46225 in effect as of July 1, 1983. The
di vi sion shall adopt rules to inplenment this paragraph;

(d) By entering into an interlocal agreenent with
ot her | ocal governnental entities to create a |ocal governnent
pool pursuant to s. 624.4622;

(e) In accordance with s. 440. 135, an enpl oyer, other
than a | ocal governnent unit, nmay el ect coverage under the
Workers' Conpensation Law and retain the benefit of the
excl usi veness of liability provided in s. 440.11 by obtaining
a 24-hour health insurance policy froman authorized property
and casualty insurance carrier or an authorized life and
health insurance carrier, or by participating in a fully or
partially self-insured 24-hour health plan that is established
or maintained by or for two or nore enployers, so long as the
law of this state is not preenpted by the Enpl oyee Retirenent
I ncone Security Act of 1974, Pub. L. No. 93-406, or any
anmendnent to that [aw, which policy or plan nust provide, for
at | east occupational injuries and illnesses, nedical benefits
that are conparable to those required by this chapter. A loca
governnment unit, as a single enployer, in accordance with s.
440. 135, nay participate in the 24-hour health insurance
coverage plan referenced in this paragraph. D sputes and
renedi es arising under policies issued under this section are
governed by the terns and conditions of the policies and under
the applicable provisions of the Florida Insurance Code and
rul es adopted under the insurance code and other applicable

8
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| aws of this state. The 24-hour health insurance policy nay
provide for health care by a health nmai ntenance organi zation
or a preferred provider organi zation. The prenmi um for such
24-hour health insurance policy shall be paid entirely by the
enpl oyer. The 24-hour health insurance policy may use
deducti bl es and coi nsurance provisions that require the

enpl oyee to pay a portion of the actual nedical care received
by the enployee. |If an enployer obtains a 24-hour health

i nsurance policy or self-insured plan to secure paynment of
conpensation as to nedical benefits, the enployer nust also
obtain an insurance policy or policies that provide indemity
benefits as foll ows:

1. If indemity benefits are provided only for
occupational -rel ated disability, such benefits nust be
conparabl e to those required by this chapter

2. If indemity benefits are provided for both
occupational -rel ated and nonoccupational -rel ated disability,
such benefits nust be conparable to those required by this
chapter, except that they nust be based on 60 percent of the
aver age weekly wages.

3. The enployer shall provide for each of its
enpl oyees life insurance with a death benefit of $100, 000.

4. Policies providing coverage under this subsection
nmust use prescribed and acceptable underwiting standards,
forns, and policies approved by the Departnent of |nsurance.
If any insurance policy that provides coverage under this
section is canceled, terninated, or nonrenewed for any reason
the cancellation, term nation, or nonrenewal is ineffective
until the self-insured enployer or insurance carrier or
carriers notify the division and the Departnent of I|nsurance
of the cancellation, term nation, or nonrenewal, and until the

9
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1| division has actually received the notification. The division
2| must be notified of replacenent coverage under a workers

3 | conpensation and enployer's liability insurance policy or plan
4| by the enployer prior to the effective date of the

5| cancel l ation, term nation, or nonrenewal; or

6 (f) By entering into a contract with an individua

7 | sel f-insurer under an approved individua

8 | sel f-insurer-provided self-insurance programas set forth in

9| s. 624.46225. The division nmay adopt rules to administer this
10 | subsecti on.

11 (2)(a) The Departnent of Revenue divistoenr shall adopt
12 | rul es by which businesses may becone qualified to provide

13 | underwiting clains-adjusting, |oss control, and safety

14 | engi neering services to self-insurers.

15 (b) The Departnent of Revenue tivist+onrr shall adopt

16 | rules requiring self-insurers to file any reports necessary to
17 | fulfill the requirenents of this chapter. Any self-insurer

18 | who fails to file any report as prescribed by the rules

19 | adopted by the departnent eivisten shall be subject to a civil
20 | penalty not to exceed $100 for each such failure.
21 (3)(a) The license of any stock conpany or nutua
22 | conpany or association or exchange authorized to do insurance
23| business in the state shall for good cause, upon
24 | recommendation of the division, be suspended or revoked by the
25 | Departnent of Insurance. No suspension or revocation shal
26 | affect the liability of any carrier already incurred.
27 (b) The Departnent of Revenue divis+onr shall suspend
28 | or revoke any authorization to a self-insurer for failure to
29 | conply with this act or for good cause, as defined by rule of
30 | the departnent eivisterr. No suspensi on or revocation shal
31| affect the liability of any self-insurer already incurred.

10
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(c) Violation of s. 440.381 by a self-insurance fund
shall result in the inposition of a fine not to exceed $1, 000
per audit if the self-insurance fund fails to act on said
audits by correcting errors in enployee classification or
accepted applications for coverage where it knew enpl oyee
classifications were incorrect. Such fines shall be |evied by
the division and deposited into the Wrkers' Conpensation
Admi ni stration Trust Fund.

Section 3. Section 440.385, Florida Statutes, is
amended to read:

440.385 Florida Self-lnsurers Guaranty Associ ation
| ncor por at ed. - -

(1) CREATION OF ASSCCI ATI ON. - -

(a) There is created a nonprofit corporation to be
known as the "Florida Self-lnsurers Guaranty Associ ation
I ncorporated,"” hereinafter referred to as "the association."
Upon incorporation of the association, all individua
self-insurers as defined in ss. 440.02(23)(a) and
440.38(1)(b), other than individual self-insurers which are
public utilities or governnental entities, shall be nenbers of
the association as a condition of their authority to
individually self-insure in this state. The association shal
performits functions under a plan of operation as established
and approved under subsection (5) and shall exercise its
powers and duties through a board of directors as established
under subsection (2). The associ ati on eerpoeration shall have
t hose powers granted or permitted corporations not for profit,
as provided in chapter 617. The activities of the association

shal | be subject to review by the Departnment of Revenue. The

departnent shall have oversight responsibility as set forth in

11
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this act. The association is specifically authorized to enter

into agreenents with this state to perform specified services.

(b) A nenber may voluntarily withdraw fromthe
associ ati on when the nenber voluntarily terninates the
self-insurance privilege and pays all assessnments due to the
date of such ternination. However, the w thdrawi ng nenber
shal |l continue to be bound by the provisions of this section
relating to the period of his or her nenbership and any clains
charged pursuant thereto. The w thdrawi ng nenber who is a
menber on or after January 1, 1991, shall also be required to
provide to the associ ati on dgivistenr upon withdrawal, and at
12-month intervals thereafter, satisfactory proof, including,

if requested by the association, a report of known and

potential clains certified by a nenber of the American Acadeny

of Actuaries,that it continues to neet the standards of s.
440.38(1)(b)1. inrelation to clains incurred while the
wi t hdrawi ng nmenber exercised the privilege of self-insurance.

Such reporting shall continue until the w thdrawi ng nenber
denpnstrates to the associ ati on satisfies—the—division that
there is no remaining value to clains incurred while the

wi t hdrawi ng nmenber was self-insured. |f a wthdraw ng nenber

fails or refuses to tinely provide an actuarial report to the

associ ation, the association nay obtain an order froma

circuit court requiring the nenber to produce such report and

ordering such other relief as the court deternines

appropriate. The association shall be entitled to recover al

reasonabl e costs and attorney's fees expended in such

proceedings.|f during this reporting period the w thdraw ng
menber fails to neet the standards of s. 440.38(1)(b)1., the
wi t hdrawi ng nmenber who is a nenber on or after January 1,

1991, shall thereupon, and at 6-nmonth intervals thereafter
12
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1| provide to the division—antd—the association the certified

2 | opinion of an independent actuary who is a nenber of the

3 | Arerican Acadeny Sectety of Actuaries of the actuarial present
4 | value of the determ ned and estimated future conpensation

5| paynents of the nenber for clains incurred while the nenber

6| was a self-insurer, using a discount rate of 4 percent. Wth
7 | each such opinion, the withdraw ng nenber shall deposit with

8 | the associ ati on eivisterr security in an anmount equal to the

9| value certified by the actuary and of a type that is

10 | acceptable for qualifying security deposits under s.

11| 440.38(1)(b). The wi thdrawi ng nenber shall continue to

12 | provide such opinions and to provide such security until such
13| tine as the | atest opinion shows no renmi ning val ue of clai ns.
14 | The associ ation has a cause of action against a w thdraw ng

15 | nenber, and agai nst any successor of a w thdraw ng nmenber, who
16 | fails to tinely provide the required opinion or who fails to
17 | maintain the required deposit with the associati on éivisioen

18 | The association shall be entitled to recover a judgnment in the
19 | amount of the actuarial present value of the determ ned and

20| estimated future conpensati on paynents of the wi thdraw ng

21 | menber for clainms incurred during the tinme that the

22 | wi t hdrawi ng nenber exercised the privilege of self-insurance,
23 | together with reasonable attorney's fees. The association is
24 | also entitled to recover reasonable attorney's fees in any

25| action to conpel production of any actuarial report required
26 | by this section. For purposes of this section, the successor

27 | of a withdraw ng nenber neans any person, business entity, or
28 | group of persons or business entities, which holds or acquires
29 | legal or beneficial title to the majority of the assets or the
30| mpjority of the shares of the withdraw ng nenber

31
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1 (2) BOARD COF DI RECTORS. --The board of directors of the
2 | associ ation shall consist of nine persons and shall be

3| organi zed as established in the plan of operation. Al board
4 | nenbers shall be experienced in self-insurance in this state.
5

6

7

8

9

10

11

12

13

14

15 G e O agv a approveta—ant—appotrhtea O ecomena

16 | person—for—appointwent—to—the—board—Each director shall serve
17 | for a 4-year termand nay be reappointed. Appointnents after
18 | January 1, 2002, ether—than—+tnttial—appointaents shall be nade
19 | by the Departnent of Revenue Sectetary—of—tabor—and—Enptoyrent
20 | Seeuri+ty upon reconmendati on of nenbers of the association

21| Any vacancy on the board shall be filled for the remaining

22 | period of the termin the sane nmanner as appoi ntnments ot her

23| than initial appointnents are nade. Each director shall be

24 | rei nbursed for expenses incurred in carrying out the duties of
25| the board on behal f of the association

26 (3) POWERS AND DUTI ES. - -

27 (a) Upon creation of the Insolvency Fund pursuant to
28 | the provisions of subsection (4), the association is obligated
29 | for paynent of conpensation under this chapter to insolvent

30 | mnenbers' enployees resulting fromincidents and injuries

31| existing prior to the nenber beconing an insol vent nenber and
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fromincidents and injuries occurring within 30 days after the
nmenber has becone an insolvent nenber, provided the incidents
giving rise to clains for conpensation under this chapter
occur during the year in which such insolvent nenber is a
nmenber of the guaranty fund and was assessabl e pursuant to the
pl an of operation, and provided the enpl oyee nakes tinely
claimfor such paynents according to procedures set forth by a
court of conpetent jurisdiction over the delinquency or
bankruptcy proceedi ngs of the insolvent nenber. Such
obligation includes only that amount due the injured worker or
wor kers of the insolvent nenber under this chapter. 1In no
event is the association obligated to a clainmant in an anpunt
in excess of the obligation of the insolvent nenber. The
associ ati on shall be deened the insolvent enployer for
purposes of this chapter to the extent of its obligation on
the covered clains and, to such extent, shall have all rights,
duties, and obligations of the insolvent enployer as if the
enpl oyer had not becone insolvent. However, in no event shal
the association be liable for any penalties or interest.

(b) The association may:

1. Enploy or retain such persons as are necessary to
handl e cl ai ns and perform ot her duties of the association.

2. Borrow funds necessary to effect the purposes of
this section in accord with the plan of operation

3. Sue or be sued.

4. Negotiate and becone a party to such contracts as
are necessary to carry out the purposes of this section

5. Purchase such reinsurance as is determ ned
necessary pursuant to the plan of operation.

6. Review all applicants for nenbership in the
association to deternine whether the applicant is qualified

15
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for menbership under the law. The association shall reconmend

to the Departnent of Revenue that the application be accepted

or rejected based on the criteria set forth in s.

440.38(1)(b). The departnment shall approve or di sapprove the

application as provided in paragraph (6)(a). Prer—teo—atinat

7. Collect and review financial information from

enpl oyers and nake recommendations to the Departnent of

Revenue regardi ng the appropriate security deposit and

rei nsurance anounts necessary for an enpl oyer to denonstrate

that the enployer has the financial strength necessary to

ensure the tinely paynent of all current and future cl ai ns.

The associ ation nmay audit and exani ne an enpl oyer to verify

the financial strength of the enployer's current and fornmer

menbers. |If the association determ nes that a current or

fornmer self-insured enpl oyer does not have the financi al

strength necessary to assure the tinely paynent of all current

and estimated future clains, the association nay recomend to

t he departnent that the departnent:

a. Revoke the enployer's self-insurance privil ege.

b. Require the enployer to provide a certified opinion

of an i ndependent actuary who is a nenber of the Anerican

Acadeny of Actuaries as to the actuarial present value of the

enpl oyer's estimated current and future conpensati on paynents,

usi ng a 4-percent discount rate.

c. Require an increase in the enployer's security

deposit in an anmount determ ned by the association to be
16
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necessary to ensure paynent of conpensation clains. The

Depart nent of Revenue shall act on such reconmendations as

provided in paragraph (6)(a). The association has a cause of

action agai nst an enpl oyer, and agai nst any successor of an

enpl oyer, who fails to provide an additional security deposit

required by the departnent. The association shall recover a

judgnent in the anmobunt of the requested additional security

deposit together with reasonable attorney's fees. For the

pur poses of this section, the successor of an enployer is any

person or business entity or group of persons or business

entities that holds or acquires legal or beneficial title to

the majority of the assets or the npjority of the shares of

t he enpl oyer.

8.7~ Charge fees to any nmenber of the association to
cover the actual costs of examining the financial and safety
conditions of that nenber.

9. 8- Charge an applicant for nenbership in the
association a fee sufficient to cover the actual costs of
exam ning the financial condition of the applicant.

10. |Inplenent any and all procedures necessary to

ensure conpliance with regulatory actions taken by the

Depart nent of Revenue.

(c)1. To the extent necessary to secure funds for the
payment of covered clains and also to pay the reasonabl e costs
to adninister them the association, subject to approval by
t he Departnent of Revenue tabor—ant—Enrptoyrent—Security,—tpon
certiH-eation—of—theboeard—of—direetors, shall |evy
assessnents based on the annual witten nerfat prem um each

enpl oyer woul d have paid had the enpl oyer not been
self-insured. Every assessnent shall be nade as a uniform
percentage of the figure applicable to all individua

17
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self-insurers, provided that the assessnent |evied agai nst any
self-insurer in any one year shall not exceed 1 percent of the
annual witten nerfat prem umduring the cal endar year
precedi ng the date of the assessnent. Assessnents shall be
remtted to and adm nistered by the board of directors in the
manner specified by the approved plan. Each enpl oyer so
assessed shall have at |least 30 days' witten notice as to the
date the assessnment is due and payable. The association shal

| evy assessnents against any newy adnitted nenber of the
association so that the basis of contribution of any newly
admtted nenber is the sane as previously admtted nenbers,
provision for which shall be contained in the plan of

oper ati on.

2. If, in any one year, funds available from such
assessnents, together with funds previously raised, are not
sufficient to nake all the paynents or reinbursenents then
owi ng, the funds available shall be prorated, and the unpaid
portion shall be paid as soon thereafter as sufficient
addi ti onal funds becone avail abl e.

3. Funds may be allocated or paid fromthe Wrkers

Conpensation Administration Trust Fund to contract with the

association to performservices required by contract under

par agraph (6)(b). However,no state funds of any kind shall be

all ocated or paid to the association or any of its accounts
for paynent of covered clains or rel ated expenses except those

state funds accruing to the association by and through the
assi gnnment of rights of an insolvent enployer. The Depart nent

of Revenue shall not |levy any assessnent under this section on

the Florida Self-Insurance Quaranty Associ ation, |ncorporated.
(4) | NSOLVENCY FUND. - - Upon the adoption of a plan of

oper ati on er—the—adeptioen—of—rutes—by—the Dbepartrnent—of—tLabor
18
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1 | and—Enrptoeyrent—Securi-ty—pursuant—to—subseetion—+{(5)y, there

2| shall be created an Insolvency Fund to be nanaged by the

3 | associ ati on.

4 (a) The Insolvency Fund is created for purposes of

5| neeting the obligations of insolvent nmenbers incurred while

6 | menbers of the association and after the exhaustion of any

7 | security deposit bend, as required under this chapter

8 | However, if such security deposit bonrth—surety;-or rei nsurance
9] policy is payable to the Florida Self-Insurers Guaranty

10 | Associ ation, the association shall comrence to provide

11 | benefits out of the Insolvency Fund and be rei nbursed fromthe
12 | security deposit boenrth—surety;-or reinsurance policy. The

13 | net hod of operation of the Insolvency Fund shall be defined in
14 | the plan of operation as provided in subsection (5).

15 (b) The Departnent of Revenue shall have the authority
16 | to audit the financial soundness of the Insolvency Fund

17 | annual | y.

18 (c) The Departnent of Revenue nay offer certain

19 | arendnents to the plan of operation to the board of directors
20 | of the association for purposes of assuring the ongoing

21| financial soundness of the Insolvency Fund and its ability to
22 | neet the obligations of this section

23 te—TFhe—departrent—actuary—ray—frake—cetrtatn

24 Aelati i V o

25 (5) PLAN OF OPERATION. --The associ ation shall operate
26 | pursuant to a plan of operation approved by the board of

27 | directors. The plan of operation in effect on January 1,

28 | 2002, and approved by the Departnent of Labor and Enpl oynent
29| Security shall remain in effect. However, any anendnents to
30| the plan shall not becone effective until approved by the

31 | Departnent of Revenue. By—Septenber—15—1982—the board—of

19
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I . o F . F I
atni-strati-on—of—the—associati-on—and—the—tnsoetvency—tunt

(a) The purpose of the plan of operation shall be to

provide the association and the board of directors with the
authority and responsibility to establish the necessary
prograns and to take the necessary actions to protect against
the insolvency of a nenber of the association. |n addition
the plan shall provide that the nenbers of the association
shal | be responsible for nmintaining an adequate | nsol vency
Fund to neet the obligations of insolvent nenbers provided for
under this act and shall authorize the board of directors to
contract and enpl oy those persons with the necessary expertise
to carry out this stated purpose. By January 1, 2003, the

board of directors shall subnmit to the Departnment of Revenue a

proposed plan of operation for the adm nistration of the

associ ati on. The departnent shall approve the plan by order

consistent with this act. The departnment shall approve any

anendnents to the plan, by order consistent with this act,

determ ned appropriate to carry out the duties and

responsibilities of the association.

20
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(b) ey Al nenber enployers shall conmply with the plan
of operation.
(c) td)y The plan of operation shall

1. Establish the procedures whereby all the powers and
duties of the association under subsection (3) will be
per f or ned.

2. Establish procedures for handling assets of the
associ ati on.

3. Establish the amount and nethod of rei nmbursing
nmenbers of the board of directors under subsection (2).

4. Establish procedures by which clains may be filed
with the association and establish acceptable forns of proof
of covered claims. Notice of clainms to the receiver or
| iquidator of the insolvent enployer shall be deened notice to
the association or its agent, and a |ist of such clains shal
be subnitted periodically to the association or sinilar
organi zation in another state by the receiver or |iquidator

5. Establish regular places and tines for neetings of
t he board of directors.

6. Establish procedures for records to be kept of al
financial transactions of the association and its agents and
t he board of directors.

7. Provide that any nenber enpl oyer aggrieved by any
final action or decision of the association may appeal to the
Departnent of Revenue within 30 days after the action or
deci si on.

8. Establish the procedures whereby reconmendati ons of
candi dates for the board of directors shall be subnitted to
t he Departnent of Revenue.

9. Contain additional provisions necessary or proper
for the execution of the powers and duties of the association.

21
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1 (d) ey The plan of operation nay provide that any or

2] all of the powers and duties of the association, except those
3 | specified under subparagraphs(c)¢dyl. and 2., be delegated to
4| a corporation, association, or other organization which

5] perforns or will performfunctions simlar to those of this

6 | association or its equivalent in two or nore states. Such a
7 | corporation, association, or organization shall be reinbursed
8| as a servicing facility would be rei nbursed and shall be paid
9| for its performance of any other functions of the association.
10 | A del egation of powers or duties under this subsection shal

11| take effect only with the approval of both the board of

12 | directors and the Departnment of Revenue and nmay be made only
13| to a corporation, association, or organization which extends
14 | protection which is not substantially | ess favorable and

15| effective than the protection provided by this section.

16 (6) POWNERS AND DUTI ES OF DEPARTMENT OF REVENUE tABER
17 | AND—EMPLOYVENT—SECURHTFY. - -

18 &) The Departnment of Revenue shall

19 (a) Review recomendations of the association
20 | concerni ng whet her current or forner self-insured enpl oyers or
21 | nenbers of the association have the financial strength
22 | necessary to ensure the tinely paynent of all current and
23 | estimated future clains. |If the association determ nes an
24 | enpl oyer does not have the financial strength necessary to
25| ensure the tinely paynent of all current and future clains and
26 | recommends action pursuant to paragraph (3)(b), the departnent
27 | may take such action as necessary to order the enployer to
28 | conply with the recommendati on unl ess the departnent
29 | determ nes by clear and convincing evidence that the
30 | recommendation is erroneous. The action of the Departnment of
31| Revenue is subject to review under chapter 120.

22
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1 +—Noti-fy—the—assoectation—of—the—existence—of—an

2 | iasetvent—enmptoyer—moet—tater—than—3—days—after—+t—+receives

3 | netiece—of—the—determnation—of—insotveney—

4 2—Ypon—reqguest—of—theboardof—directors—provide—the
5 | assetiation—wth—a staterent—of—the—annval—normal—premurs—of
6 | each—rerber—enptoyer—

7 (b) Contract with the association for services, which
8| shall include, but not be linted to, the foll ow ng:

9 1. Process applications for self-insurance

10 2. Collect and review financial statenents and | oss
11 | reserve information fromindividual self-insurers.

12 3. Collect and maintain files for original security
13 | deposit docunents and rei nsurance policies fromindividua

14 | self-insurers and, if necessary, perfect security interests in
15| security deposits.

16 4. Process conpliance docunentation for individua

17 | self-insurers and provide such docunentation to the Division
18 | of Workers' Conpensation

19 5. Collect all data necessary to cal cul ate annua
20| premium for all individual self-insurers, including individua
21| self-insurers that are public utilities or governnental
22 | entities, and provide such cal cul ated annual premiumto the
23| Division of Wirkers' Conpensation for assessnment purposes.
24 6. Inspect and audit annually, if necessary, the
25 | payroll and other records of each individual self-insurer
26 | including individual self-insurers that are public utilities
27 | or governmental entities, in order to deternine the wages paid
28 | by each individual self-insurer, the prem um such individua
29 | self-insurer would have to pay if insured, and all paynents of
30 | conpensati on made by such individual self-insurer during each
31| prior period, and provide the results of such audit to the

23
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2002 CS/ HB 319
200-567- 02

1| Division of Wrrkers' Conpensation. For the purposes of this
2 | section, the payroll records of each individual self-insurer

3| shall be open to inspection and audit by the association, an
4 | aut hori zed representative of the association, or the

5| Departnent of Revenue during regul ar busi ness hours.

6 7. Process applications and nake recomrendati ons

7| regarding the qualifications of businesses to be approved to
8 | provide or continue to provide underwiting, clains adjusting,
9| loss control, and safety engi neering services to individua

10 | self-insurers.

11 8. Provide legal representation to i npl enent the

12 | adnministration and audit of individual self-insurers and nake
13 | reconmendati ons regardi ng prosecution of any administrative or
14 | | egal proceedi ngs necessitated by the departnent's regul ation
15| of the individual self-insurers.

16 (c) Contract with an attorney or attorneys reconrended
17 | by the association for representation of the departnment in any
18 | adninistrative or |egal proceedings necessitated by the

19 | reconmended regul ati on of the individual self-insurers.

20 (d) Direct the association to require from each

21| individual self-insurer, at such tinme and in accordance wth
22 | such regul ations as the departnment prescribes, reports with
23 | respect to wages paid, the anpunt of prem uns such individua
24 | self-insurer would have to pay if insured, and all paynents of
25 | conpensati on made by such individual self-insurer during each
26 | prior period and determ ne the anmounts paid by each individua
27 | self-insurer and the anpbunts paid by all individua

28 | self-insurers during such period. For the purposes of this

29 | section, the payroll records of each individual self-insurer
30| shall be open to annual inspection and audit by the

31| association or the departnent, or an authorized representative

24
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1| of the association or departnent, during regul ar business

2| hours and, if any audit of such records of an individua

3| self-insurer discloses a deficiency in the anbunt reported to
4| the association or in the anobunts paid to the Division of

5] Wrkers' Conpensation by an individual self-insurer for its

6 | assessnent for the Workers' Conpensation Adm nistration Trust
7 | Fund, the Departnent of Revenue or the association nay assess
8 | the cost of such audit against the individual self-insurer

9 | The—departrent—ray-

10 (e)*- Require that the association notify the menber

11 | enpl oyers and any other interested parties of the

12 | determination of insolvency and of their rights under this

13 | section. Such notification shall be by mail at the |ast known
14 | address thereof when available; but, if sufficient information
15 for notification by mail is not available, notice by

16 | publication in a newspaper of general circulation shall be

17 | sufficient.

18 (f) 2+ Suspend or revoke the authority of any menber

19 | enpl oyer failing to pay an assessnent when due or failing to
20| comply with the plan of operation to self-insure in this
21| state. As an alternative, the departnent may levy a fine on
22 | any nenber enployer failing to pay an assessnent when due.
23| Such fine shall not exceed 5 percent of the unpaid assessnent
24 | per nonth, except that no fine shall be | ess than $100 per
25| nmont h.
26 (9) 3— Revoke the designation of any servicing facility
27| if the departnment finds that clains are being handl ed
28 | unsatisfactorily.
29 (7) EFFECT OF PAID CLAIMS. - -
30 (a) Any person who recovers fromthe association under
31| this section shall be deened to have assigned his or her

25
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1| rights to the association to the extent of such recovery.

2 | Every clai mant seeking the protection of this section shal

3| cooperate with the association to the sane extent as such

4 | person woul d have been required to cooperate with the

5| i nsol vent nenber. The association shall have no cause of

6 | acti on agai nst the enpl oyee of the insolvent nenber for any

7 | suns the association has paid out, except such causes of

8 | action as the insolvent nenmber would have had if such sums had
9 | been paid by the insolvent nenber. In the case of an

10 | i nsol vent nenber operating on a plan with assessnent

11| liability, paynents of clains by the association shall not

12 | operate to reduce the liability of the insolvent nmenber to the
13 | receiver, liquidator, or statutory successor for unpaid

14 | assessnents.

15 (b) The receiver, liquidator, or statutory successor
16 | of an insolvent nenber shall be bound by settlenents of

17 | covered clains by the association or a simlar organization in
18 | another state. The court having jurisdiction shall grant such
19 | clains priority agai nst the assets of the insolvent nenber
20| equal to that to which the claimant woul d have been entitl ed
21| in the absence of this section. The expense of the association
22 | or simlar organization in handling clainms shall be accorded
23| the sanme priority as the expenses of the |iquidator
24 (c) The association shall file periodically with the
25| receiver or liquidator of the insolvent nenber statenents of
26 | the covered clains paid by the association and estinmtes of
27 | anticipated clains on the association, which shall preserve
28 | the rights of the association against the assets of the
29 | i nsol vent nenber
30 (8) NOTI FI CATI ON PREVENTHON OF | NSOLVENCI ES. --To aid
31]in the detection and prevention of enployer insolvencies,

26
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&) upon determnation by mpjority vote that any
nmenber enpl oyer may be insolvent or in a financial condition
hazardous to the enpl oyees thereof or to the public, it shal

be the duty of the board of directors to notify the Departnent
of Revenue tabor—and—Enptoeyrent—Security of any infornmation

i ndi cating such condition
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departent—
(9) EXAM NATI ON OF THE ASSQCI ATI ON. - - The associ ation
shal | be subject to exami nation and regul ation by the

Depart nent of Revenue tabor—and—Enrptoyrent—Seecuri+ty. No |ater

than March 30 of each year, the board of directors shal

submt an audited & financial statenent repotrt for the
precedi ng cal endar year in a form approved by the departnent.

(10) IMVUNITY.--There shall be no liability on the
part of, and no cause of action of any nature shall arise
agai nst, any nenber enployer, the association or its agents or
enpl oyees, the board of directors, or the Departnent of
Revenue taber—antd—Enptoyrent—Security or its representatives
for any action taken by themin the performance of their
powers and duties under this section

(11) STAY OF PROCEEDI NGS; RECPENI NG OF DEFAULT
JUDGMVENTS. - - Al | proceedings in which an insolvent enpl oyer is
a party, or is obligated to defend a party, in any court or
before any quasi-judicial body or administrative board in this
state shall be stayed for up to 6 nonths, or for such
additional period fromthe date the enpl oyer becones an
i nsol vent nenber, as is deened necessary by a court of
conpetent jurisdiction to pernmit proper defense by the
associ ation of all pending causes of action as to any covered
clains arising froma judgnent under any decision, verdict, or
finding based on the default of the insolvent nenber. The
associ ation, either on its own behalf or on behalf of the

28
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i nsol vent nenber, may apply to have such judgnent, order
deci sion, verdict, or finding set aside by the sane court or
adm ni strator that nmade such judgnent, order, decision
verdict, or finding and shall be pernitted to defend agai nst
such claimon the nerits. |f requested by the association
the stay of proceedings nmay be shortened or waived.

(12) LI M TATI ON ON CERTAI N ACTI ONS. - - Not wi t hst andi ng
any other provision of this chapter, a covered claim as
defined herein, with respect to which settlenment is not
ef fected and pursuant to which suit is not instituted agai nst
the insured of an insolvent nmenber or the association within 1
year after the deadline for filing claims with the receiver of
t he i nsol vent nenber, or any extension of the deadline, shal
t henceforth be barred as a cl ai magainst the association.

(13) CORPORATE | NCOVE TAX CREDI T.--Any suns acquired
by a nmenber by refund, dividend, or otherwi se fromthe
associ ati on shall be payable within 30 days of receipt to the
Departnent of Revenue for deposit with the Treasurer to the
credit of the General Revenue Fund. All provisions of chapter
220 relating to penalties and interest on delinquent corporate
i ncone tax paynents apply to paynents due under this
subsecti on.

Section 4. Subsections (2), (3), and (4) of section
440. 386, Florida Statutes, are anended to read:

440. 386 Individual self-insurers' insolvency;
conservation; |iquidation.--

(2) COWVVENCEMENT OF DELI NQUENCY PROCEEDI NG - - The
Departnent of Revenue or the Florida Self-Ilnsurers Guaranty

Associ ation, |ncorporated, ray commence a del i nquency aty—steh

proceedi ng by application to the court for an order directing
the individual self-insurer to show cause why the depart nment
29
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or associ ation should not have the relief prayed for. Fhe

proceeding— On the return of such order to show cause, and
after a full hearing, the court shall either deny the

application or grant the application, together with such other
relief as the nature of the case and the interests of the
claimants, creditors, stockhol ders, nenbers, subscribers, or
public may require. The departnent and the Hoerida

SeH—tnsurers—Gaaranty associ ati on—tncorpoetrated;—shal | gi ve

be—given reasonable witten notice to each ot her by—the
departwent of all hearings which pertain to an adjudication of

i nsol vency of a nenber individual self-insurer
(3) CROUNDS FOR LI QUI DATI ON. - - The Department of
Revenue or the association nmay apply to the court for an order

appointing a receiver and directing the receiver to |liquidate
t he busi ness of a donestic individual self-insurer if such
i ndi vi dual self-insurer is insolvent. Herida—"Self—tnsurers

1 o o

F I en—t I b I I F
steh—oerder—

(4) GROUNDS FOR CONSERVATI ON; FOREI GN | NDI VI DUAL
SELF- | NSURERS. - -

(a) The Departnent of Revenue or the association nay

apply to the court for an order appointing a receiver or
ancillary receiver, and directing the receiver to conserve the
assets within this state, of a foreign individual self-insurer
if such individual self-insurer is insolvent. Heorita
Lt Fatien ! -
30
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I I Lot I et ! . F
I en—t I b I I :
steh—oerder—

(b) An order to conserve the assets of an individua
self-insurer shall require the receiver forthwith to take
possession of the property of the receiver within the state
and to conserve it, subject to the further direction of the
court.

Section 5. Paragraph (b) of subsection (6) of section
440.51, Florida Statutes, is repeal ed.

Section 6. Section 440.515, Florida Statutes, is
amended to read:

440.515 Reports from self-insurers;
confidentiality.--The Departnent of |nsurance shall nmintain
the reports filed in accordance with s. 440.51(6) {b)as
confidential and exenpt fromthe provisions of s. 119.07(1),
and such reports shall be released only for bona fide research
or educational purposes or after receipt of consent fromthe
enpl oyer.

Section 7. This act shall take effect October 1, 2002.
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