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SENATE AMENDMVENT
Bill No. CS for CS for SB 370
Anmendnment No. Bar code 822716

CHAMBER ACTI ON
Senat e House

Senator Wse noved the foll owi ng amendment to amendment
(104940) :

Senate Amendment (with title amendment)
On page 97, between |ines 23 and 24,

i nsert:

Section 80. Subsection (4) is added to section
456. 074, Florida Statutes, to read:

456.074 Certain health care practitioners; inmediate
suspensi on of |icense. --

(4) Upon receipt of information that a

Florida-licensed health care practitioner has defaulted on a

student | oan issued or guaranteed by the state or the Federa

Governnent, the departnent shall notify the |licensee by

certified mail that he or she shall be subject to i medi ate

suspensi on of license unless, within 45 days after the date of

mai ling, the licensee provides proof that new payment terns

have been agreed upon by all parties to the loan. The

departnment shall issue an energency order suspending the

license of any licensee who, after 45 days following the date
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of mailing fromthe departnent, has failed to provide such

proof. Production of such proof shall not prohibit the

departnment from proceeding with disciplinary action agai nst

the licensee pursuant to s. 456.073.

Section 81. Paragraph (k) of subsection (1) of section
456. 072, Florida Statutes, is anmended, and subsection (2) of
that section is reenacted, to read:

456.072 G ounds for discipline; penalties
enf orcenent. - -

(1) The followi ng acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(k) Failing to performany statutory or |ega
obligation placed upon a licensee. For purposes of this

section, failing to repay a student |oan issued or guaranteed

by the state or the Federal Governnment in accordance with the

terns of the loan or failing to conply with service

schol arship obligations shall be considered a failure to

performa statutory or legal obligation, and the m ni mum

di sciplinary action inposed shall be a suspension of the

license until new paynent terns are agreed upon or the

schol arship obligation is resuned, followed by probation for

the duration of the student | oan or renmining schol arship

obligation period, and a fine equal to 10 percent of the

defaulted | oan anbunt. Fines collected shall be deposited
into the Medical Quality Assurance Trust Fund.
(2) \When the board, or the departnent when there is no

board, finds any person guilty of the grounds set forth in
subsection (1) or of any grounds set forth in the applicable
practice act, including conduct constituting a substanti al
vi ol ation of subsection (1) or a violation of the applicable
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practice act which occurred prior to obtaining a license, it
may enter an order inposing one or nore of the foll ow ng
penal ti es:

(a) Refusal to certify, or to certify with
restrictions, an application for a |icense.

(b) Suspension or permanent revocation of a license.

(c) Restriction of practice or license, including, but
not linmted to, restricting the licensee frompracticing in
certain settings, restricting the licensee to work only under
designated conditions or in certain settings, restricting the
|icensee fromperform ng or providing designated clinical and
admi ni strative services, restricting the Iicensee from
practicing nore than a designated nunber of hours, or any
other restriction found to be necessary for the protection of
the public health, safety, and welfare

(d) Inposition of an administrative fine not to exceed
$10, 000 for each count or separate offense. If the violation
is for fraud or making a false or fraudul ent representation
the board, or the departnent if there is no board, nust inpose
a fine of $10,000 per count or offense.

(e) Issuance of a reprimand or letter of concern

(f) Placenent of the licensee on probation for a
period of tine and subject to such conditions as the board, or
t he departnent when there is no board, may specify. Those
conditions may include, but are not limted to, requiring the
|icensee to undergo treatnent, attend continuing education
courses, submt to be reexami ned, work under the supervision
of another licensee, or satisfy any terns which are reasonably
tailored to the violations found.

(g) Corrective action

(h) Inposition of an administrative fine in accordance
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with s. 381.0261 for violations regarding patient rights.

(i) Refund of fees billed and collected fromthe
patient or a third party on behalf of the patient.

(j) Requirenent that the practitioner undergo renedi al
educat i on.

In determ ning what action is appropriate, the board, or
departnment when there is no board, nust first consider what
sanctions are necessary to protect the public or to conpensate
the patient. Only after those sanctions have been i nposed may
the disciplining authority consider and include in the order
requi rements designed to rehabilitate the practitioner. A
costs associated with conpliance with orders issued under this
subsection are the obligation of the practitioner

Section 82. The Departnent of Health shall obtain from
the United States Departnent of Health and Human Servi ces

i nformati on necessary to investigate and prosecute health care

practitioners for failing to repay a student |oan or conply

wi th schol arship service obligations pursuant to s.
456.072(1) (k), Florida Statutes. The departnent shall obtain
fromthe United States Departnent of Health and Human Services

a list of default health care practitioners each nonth, al ong

with the information necessary to investigate a conplaint in

accordance with s. 456.073, Florida Statutes. The departnent

may obtain evidence to support the investigation and

prosecution fromany financial institution or educationa

institution involved in providing the | oan or education to the

practitioner. The departnent shall report to the Legislature

as part of the annual report required by s. 456.026, Florida

Statutes, the nunber of practitioners in default, along with

the results of the departnment's investigations and
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prosecutions, and the anpunt of fines collected from

practitioners prosecuted for violating s. 456.072(1) (k),

Fl ori da St at ut es.
Section 83. Section 456.073, Florida Statutes, is
amended to read:

456. 073 Disciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he depart nent.

(1) The departnent, for the boards under its
jurisdiction, shall cause to be investigated any conpl aint
that is filed before it if the conplaint is in witing, signed
by the conplainant, and legally sufficient. A conplaint is
legally sufficient if it contains ultimate facts that show
that a violation of this chapter, of any of the practice acts
relating to the professions regulated by the departnent, or of
any rul e adopted by the departnent or a regulatory board in
t he departnent has occurred. In order to determ ne | ega
sufficiency, the departnent may require supporting information
or docunentation. The departnent nmay investigate, and the
departnment or the appropriate board may take appropriate fina
action on, a conplaint even though the original conplai nant
withdraws it or otherw se indicates a desire not to cause the
conplaint to be investigated or prosecuted to conpletion. The
departnment may investigate an anonynous conplaint if the
conplaint is in witing and is legally sufficient, if the
all eged violation of law or rules is substantial, and if the
departnent has reason to believe, after prelininary inquiry,
that the violations alleged in the conplaint are true. The
departnment may investigate a conplaint nmade by a confidenti al
informant if the conplaint is legally sufficient, if the
all eged violation of lawor rule is substantial, and if the
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departnent has reason to believe, after prelininary inquiry,
that the allegations of the conplainant are true. The
departnment may initiate an investigation if it has reasonable
cause to believe that a |licensee or a group of |icensees has
violated a Florida statute, a rule of the departnent, or a
rule of a board. Except as provided in ss. 458.331(9),

459. 015(9), 460.413(5), and 461.013(6), when an investigation
of any subject is undertaken, the departnent shall pronptly
furnish to the subject or the subject's attorney a copy of the
conpl ai nt or docunent that resulted in the initiation of the

i nvestigation. The subject may submit a witten response to
the information contained in such conplaint or docunent within
20 days after service to the subject of the conplaint or
docunent. The subject's witten response shall be consi dered
by the probabl e cause panel. The right to respond does not
prohibit the issuance of a summary energency order if
necessary to protect the public. However, if the secretary, or
the secretary's designee, and the chair of the respective
board or the chair of its probable cause panel agree in
writing that such notification would be detrinental to the

i nvestigation, the departnent may w thhold notification. The
departnment may conduct an investigation wi thout notification
to any subject if the act under investigation is a crimna

of f ense.

(2) The departnent shall allocate sufficient and
adequately trained staff to expeditiously and thoroughly
determ ne legal sufficiency and investigate all legally
sufficient conplaints. For purposes of this section, it is the
intent of the Legislature that the term "expeditiously" neans
that the departnent conplete the report of its initial
i nvestigative findings and reconmendati ons concerning the
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exi stence of probable cause within 6 nonths after its receipt
of the conplaint. The failure of the departnent, for

di sciplinary cases under its jurisdiction, to conply with the
time linmts of this section while investigating a conplaint
against a licensee constitutes harm ess error in any
subsequent disciplinary action unless a court finds that
either the fairness of the proceeding or the correctness of
the action may have been inpaired by a material error in
procedure or a failure to follow prescribed procedure. Wen
its investigation is conplete and legally sufficient, the
departnent shall prepare and subnmit to the probable cause
panel of the appropriate regulatory board the investigative
report of the departnent. The report shall contain the

i nvestigative findings and the reconmendati ons of the
departnment concerning the existence of probable cause. The
departnment shall not recommend a | etter of guidance in |ieu of
finding probable cause if the subject has already been issued
a letter of guidance for a related offense. At any tine after
| egal sufficiency is found, the departnment nmay disniss any
case, or any part thereof, if the departnment deternmn nes that
there is insufficient evidence to support the prosecution of
al | egations contained therein. The departnent shall provide a
detailed report to the appropriate probabl e cause panel prior
to dismissal of any case or part thereof, and to the subject
of the conplaint after dismssal of any case or part thereof,
under this section. For cases disnissed prior to a finding of
probabl e cause, such report is confidential and exenpt froms.
119.07(1). The probabl e cause panel shall have access, upon
request, to the investigative files pertaining to a case prior
to dismissal of such case. |f the departnent dism sses a case,
t he probabl e cause panel may retain i ndependent |egal counsel
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enpl oy investigators, and continue the investigation and
prosecution of the case as it deens necessary.

(3) As an alternative to the provisions of subsections
(1) and (2), when a conplaint is received, the departnment nay
provide a |icensee with a notice of nonconpliance for an
initial offense of a mnor violation. Each board, or the
departnment if there is no board, shall establish by rule those
m nor violations under this provision which do not endanger
the public health, safety, and wel fare and whi ch do not
denonstrate a serious inability to practice the profession
Failure of a licensee to take action in correcting the
violation within 15 days after notice may result in the
institution of regular disciplinary proceedings.

(4) The determ nation as to whether probable cause
exi sts shall be nade by najority vote of a probable cause
panel of the board, or by the departnent, as appropriate. Each
regul atory board shall provide by rule that the determnation
of probable cause shall be nmade by a panel of its nenbers or
by the departnent. Each board may provide by rule for nultiple
probabl e cause panel s conposed of at |east two nmenbers. Each
board nay provide by rule that one or nore nenbers of the
panel or panels may be a fornmer board nenber. The | ength of
termor repetition of service of any such forner board nenber
on a probabl e cause panel nay vary according to the direction
of the board when aut horized by board rule. Any probabl e cause
panel nust include one of the board's fornmer or present
consuner nenbers, if one is available, is willing to serve,
and is authorized to do so by the board chair. Any probable
cause panel nust include a present board nenber. Any probable
cause panel nust include a forner or present professiona
board nenber. However, any forner professional board nenber
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serving on the probable cause panel nust hold an active valid
license for that profession. Al proceedings of the panel are
exenpt froms. 286.011 until 10 days after probabl e cause has
been found to exist by the panel or until the subject of the

i nvestigation waives his or her privilege of confidentiality.
The probabl e cause panel may nmake a reasonabl e request, and
upon such request the departnment shall provide such additiona
i nvestigative information as is necessary to the deternination
of probable cause. A request for additional investigative
information shall be made within 15 days fromthe date of
recei pt by the probabl e cause panel of the investigative
report of the departnent or the agency. The probabl e cause
panel or the departnent, as may be appropriate, shall nmake its
determ nati on of probable cause within 30 days after receipt
by it of the final investigative report of the department. The
secretary may grant extensions of the 15-day and t he 30-day
time limts. In lieu of a finding of probable cause, the
probabl e cause panel, or the departnent if there is no board,
may issue a |letter of guidance to the subject. If, within the
30-day tine limt, as nay be extended, the probable cause
panel does not nake a determ nation regardi ng the existence of
probabl e cause or does not issue a letter of guidance in lieu
of a finding of probable cause, the departnent nust nmake a
determ nation regardi ng the exi stence of probable cause within
10 days after the expiration of the tine limt. |[If the
probabl e cause panel finds that probable cause exists, it

shal|l direct the departnent to file a fornmal conpl ai nt agai nst
the licensee. The departnent shall follow the directions of

t he probabl e cause panel regarding the filing of a forma
conplaint. If directed to do so, the departnent shall file a
formal conpl ai nt agai nst the subject of the investigation and
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prosecute that conplaint pursuant to chapter 120. However, the
departnment may decide not to prosecute the conplaint if it
finds that probable cause has been inprovidently found by the
panel. |In such cases, the departnent shall refer the matter to
the board. The board may then file a fornmal conplaint and
prosecute the conplaint pursuant to chapter 120. The
departnment shall also refer to the board any investigation or
di sci plinary proceedi ng not before the Division of

Adm ni strative Hearings pursuant to chapter 120 or otherwi se
conpl eted by the departnent within 1 year after the filing of
a conplaint. The departnent, for disciplinary cases under its
jurisdiction, nust establish a uniformreporting systemto
quarterly refer to each board the status of any investigation
or disciplinary proceeding that is not before the Division of
Adm ni strative Hearings or otherw se conpleted by the
departnment within 1 year after the filing of the conplaint.
Annual |y, the departnent, in consultation with the applicable
probabl e cause panel, nust establish a plan to expedite or

ot herwi se close any investigation or disciplinary proceedi ng
that is not before the Division of Administrative Hearings or
ot herwi se conpleted by the departnment within 1 year after the
filing of the conplaint. A probable cause panel or a board
may retain independent |egal counsel, enploy investigators,
and continue the investigation as it deens necessary; al
costs thereof shall be paid froma trust fund used by the
departnment to inplenent this chapter. Al proceedi ngs of the
probabl e cause panel are exenpt froms. 120.525.

(5) A formal hearing before an administrative | aw
judge fromthe Division of Administrative Hearings shall be
hel d pursuant to chapter 120 if there are any di sputed issues
of material fact. The administrative | aw judge shall issue a
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reconmended order pursuant to chapter 120. If any party raises
an issue of disputed fact during an informal hearing, the
hearing shall be term nated and a formal hearing pursuant to
chapter 120 shall be hel d.

(6) The appropriate board, with those nenbers of the
panel, if any, who reviewed the investigation pursuant to
subsection (4) being excused, or the departnent when there is
no board, shall determ ne and issue the final order in each
di sciplinary case. Such order shall constitute final agency
action. Any consent order or agreed-upon settlenent shall be
subj ect to the approval of the departnent.

(7) The departnent shall have standing to seek
judicial review of any final order of the board, pursuant to
s. 120. 68.

(8) Any proceeding for the purpose of summary
suspension of a license, or for the restriction of the
license, of a licensee pursuant to s. 120.60(6) shall be
conducted by the secretary of the Departnment of Health or his
or her designee, as appropriate, who shall issue the fina
sunmary order.

(9)(a) The departnent shall periodically notify the
person who filed the conplaint, as well as the patient or the
patient's | egal representative, of the status of the
i nvestigation, indicating whether probable cause has been
found and the status of any civil action or adm nistrative
proceedi ng or appeal

(b) In any disciplinary case for which probabl e cause
has been found, the departnment shall provide to the person who
filed the conplaint a copy of the adninistrative conpl ai nt
and:

1. A witten explanation of how an administrative
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conplaint is resolved by the disciplinary process.

2. A witten explanation of how and when the person
may participate in the disciplinary process.

3. Awitten notice of any hearing before the Division
of Adm nistrative Hearings or the regulatory board at which
final agency action may be taken.

(c) In any disciplinary case for which probabl e cause
is not found, the departnent shall so informthe person who
filed the conplaint and notify that person that he or she my,
wi thin 60 days, provide any additional infornation to the
departnment which may be relevant to the decision. To
facilitate the provision of additional information, the person
who filed the conplaint nmay receive, upon request, a copy of
the departnent's expert report that supported the
reconmendation for closure, if such a report was relied upon
by the departnent. In no way does this require the departnment
to procure an expert opinion or report if none was used.
Additionally, the identity of the expert shall remain
confidential. In any admi nistrative proceedi ng under s.

120. 57, the person who filed the disciplinary conpl ai nt shal
have the right to present oral or witten conmunication
relating to the alleged disciplinary violations or to the
appropriate penalty.

(10) The conplaint and all infornation obtained
pursuant to the investigation by the departnent are
confidential and exenpt froms. 119.07(1) until 10 days after
probabl e cause has been found to exist by the probabl e cause
panel or by the departnent, or until the regul ated
prof essi onal or subject of the investigation waives his or her
privilege of confidentiality, whichever occurs first. Upon
conpl etion of the investigation and a recommendati on by the
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departnment to find probable cause, and pursuant to a witten
request by the subject or the subject's attorney, the
departnent shall provide the subject an opportunity to inspect
the investigative file or, at the subject's expense, forward
to the subject a copy of the investigative file.

Not wi t hst andi ng s. 456. 057, the subject nay inspect or receive
a copy of any expert witness report or patient record
connected with the investigation if the subject agrees in
witing to maintain the confidentiality of any infornmation
received under this subsection until 10 days after probable
cause is found and to maintain the confidentiality of patient
records pursuant to s. 456.057. The subject may file a witten
response to the information contained in the investigative
file. Such response nust be filed within 20 days of mailing by
t he departnent, unless an extension of tine has been granted
by the departnent. This subsection does not prohibit the
departnent from providing such information to any | aw

enf orcenent agency or to any other regul atory agency.

(11) A privilege against civil liability is hereby
granted to any conplainant or any witness with regard to
information furnished with respect to any investigation or
proceedi ng pursuant to this section, unless the conpl ai nant or
Wi tness acted in bad faith or with malice in providing such
i nformati on.

(12)(a) No person who reports in any capacity, whether
or not required by law, information to the departnent with
regard to the inconpetence, inpairnment, or unprofessiona
conduct of any health care provider |icensed under chapter
458, chapter 459, chapter 460, chapter 461, chapter 462,
chapter 463, chapter 464, chapter 465, or chapter 466 shall be
held liable in any civil action for reporting against such

13
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health care provider if such person acts without intentiona
fraud or malice

(b) No facility licensed under chapter 395, health
nmai nt enance organi zation certificated under part | of chapter
641, physician licensed under chapter 458, or osteopathic
physician |icensed under chapter 459 shall discharge, threaten
to discharge, intinmdate, or coerce any enpl oyee or staff
nmenber by reason of such enployee's or staff nenber's report
to the departnent about a physician |icensed under chapter
458, chapter 459, chapter 460, chapter 461, or chapter 466 who
may be guilty of inconpetence, inpairnent, or unprofessiona
conduct so long as such report is given without intentiona
fraud or malice

(c) In any civil suit brought outside the protections
of paragraphs (a) and (b) in which intentional fraud or nalice
is alleged, the person alleging intentional fraud or nmalice
shall be liable for all court costs and for the other party's
reasonabl e attorney's fees if intentional fraud or malice is
not proved.

(13) Notwi thstanding any provision of law to the
contrary, an adm nistrative conplaint against a |licensee shal
be filed within 6 years after the tine of the incident or
occurrence giving rise to the conplaint against the |icensee.

I f such incident or occurrence involved crimnal actions,

di versi on of controll ed substances, sexual m sconduct, or

i mpai rnent by the licensee, this subsection does not apply to
bar initiation of an investigation or filing of an

admi ni strative conplaint beyond the 6-year tinefrane. In those
cases covered by this subsection in which it can be shown that
fraud, conceal nent, or intentional msrepresentation of fact
prevented the discovery of the violation of |law, the period of
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[imtations is extended forward, but in no event to exceed 12
years after the tinme of the incident or occurrence.
Section 84. Sections 80-83 of this act shall apply to

any |l oan or scholarship that is in default on or after the

effective date of this act.

(Redesi gnat e subsequent sections.)

=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
On page 107, line 21, after the sem col on

i nsert:
anending s. 456.074, F.S.; providing for an
energency order suspending the license of any
health care practitioner who has defaulted on a
student | oan issued or guaranteed by the state
or the Federal Governnent; anending s. 456.072,
F.S., and reenacting subsection (2), relating
to disciplinary actions; clarifying the ground
for disciplinary action for failing to perform
a statutory or legal obligation to include
failing to repay a student |oan issued or
guaranteed by the state or the Federa
Governnent in accordance with the ternms of the
| oan and for failing to conply with service
schol arshi p obligations; providing penalties;
directing the Departnent of Health to obtain
certain information fromthe United States
Departnent of Health and Human Services on a
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mont hly basis and to include certain
information in its annual report to the
Legi sl ature; anmending s. 456.073, F.S.
relating to disciplinary proceedings, to
conform providing applicability;
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