BILL:

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

CS/SB 382

SPONSOR: Comprehensive Planning, Locd & Military Affairs Committee

SUBJECT: Growth Management
DATE: January 8, 2002 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Bowman Y eatman CA Favorable/CS
2. FT
3. AGG
4. AP
5.
6.

Summary:

The bill makes a number of changesto sections of the Loca Government Comprehensive
Planning and Land Development Regulation Act of 1985.

The bill requiresloca governments to amend their intergovernmenta coordination, potable
water and conservation elements to consider the gppropriate water management district’s
regiona water supply plan and to develop a 10-year or more workplan for constructing water
supply facilities that are necessary to meet projected demand.

The hill requiresloca governments and school boards within the geographic jurisdiction of a
school digtrict to enter an interloca agreement that addresses school Siting, coordination between
school board and loca governments, and participation of the school digtrict in the loca
government comprehendgve plan-amendment, rezoning, and development gpproval processes.
Theinterlocal agreement must be entered by deedlines established by DCA, beginning March 1,
2003 and concluding December 1, 2004. The Administration Commission is authorized to
impose the withholding of at least 5% of gate revenue available for infrastructure spending
within the local government if the local government fails to comply with the interloca agreement
requirement and withhold from a digtrict school board at least 5% in state education dollars.

The hill also creates an optiond school educationd facility planning process whereby local
governments and school boards adopt educationd facilities plans and enter into an interloca
agreement, for which the obligations of the interloca agreement are incorporated into the
intergovernmenta coordination e ement, requiring that school boards and locd governments
identify information they will use to determine whether school capacity is available to
accommodate new development. The bill requires that an el ected school member sit on each



BILL: CS/SB 382 Page 2

regiona planning council and that loca planning agencies include a nonvoting representative of
the district school board.

The bill requiresloca governments and specid digtricts within counties with a population
greater than 100,000 to prepare an inventory of existing or proposed interloca service-ddivery
agreements, identify deficits or duplication in service-ddivery. Theselocal governments must
submit the inventory to the Department of Community Affairs by January 1, 2004. In addition,
by February 1, 2003, representatives of cities and counties are required to submit
recommendations on recommended changes to annexation.

The bill dlowsthe Loca Government Infrastructure Surtax and School Capital Outlay Surtax
authorized by s. 212.055, F.S,, to beimposed by supermajority vote of the respective governing
boards. The School Capital Outlay Surtax may be levied by supermgority vote of the school
board only where the district school board and loca governments.  have adopted the interlocal
agreement required by ss. 163.3177(6)(h) and 163.31777, F.S., and the public educationa
facilities dlement defined by s. 163.31776, F.S.; the district school board has adopted a district
educationa facilities plan pursuant to s. 235.185, F.S.; and the proceeds of the sales surtax are
used for the congtruction of schools that meet the SIT cost per Sudent station criteria. The
proceeds of the infrastructure sales surtax, when levied by supermgority vote, may only be spent
for infrastructure within the urban service area, when such infragtructure isidentified in the loca
governments local government comprehengive plan, or for the congtruction of schoolsidentified
in the school board' s educationa facilities plan.

The bill modifies anumber of sections of chapter 235, F.S., governing the planning and siting of
educationd facilities. Pardld language requiring school boards to enter interloca agreements
with loca governmentsisincluded, that isidentical to thelanguagein s. 163.31777, F.S,, and
digtrict school boards are subject to the withholding of certain state education dollars if the
school board fails to comply with the adoption schedule which begins March 1, 2003.

The development of the regiona impact program is modified to darify substantia deviation
standards and to remove the acreage threshold for certain types of development; to make an
annud reporting requirement biemia and to require the Department of Community Affairsto
designate alead regiond planning council where a development lies within the jurisdiction of
multiple regiond planning coundls.

This bill substantialy amends sections 163.3174, 163.3177, 163.3180, 163.3184, 163.3187,
163.3191, 186.504, 212.055, 235.002, 235.15, 235.175, 235.18, 235.185, 235.118, 235.19,
235.193, 235.218, 235.2197, 235.321, 236.25, 380.06, and 380.0651; creates 163.31776,
163.31777 and repeal s sections 163.31775 and 235.194 of the Florida Statutes.

Present Situation:

Florida has a system of growth management that includes: the Loca Government
Comprehensive Planning and Land Development Regulation Act of 1985; ss. 163.3161-
163.3244, F.S.; chapter 380, F.S., Land and Water Management, which includes the
Development of Regiona Impact and Areas of Critica State Concern programs; chapter 186,
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F.S., establishing regiona planning councils and requiring the development of state and regiond
plans, and chapter 187, F.S., the State Comprehensve Plan.

The Locd Government Comprehensive Planning and Land Devel opment Regulation Act of
1985, ("Act") ss. 163.3161-163.3244, F.S., establishes a growth management system in Florida
which requires each loca government (or combination of local governments) to adopt a
comprehengve land use plan that includes certain required eements, such as: afuture land use
plan; capitd improvements; and an intergovernmenta coordination dement. The locd
government comprehensgive plan is intended to be the policy document guiding loca
governmentsin their land use decison-making. Under the Act, the department was required to
adopt by rule minimum criteria for the review and determination of compliance of the locd
government comprehensive plan e ements with the requirements of the Act. Such minimum
criteriamust require that the eements of the plan are cons stent with each other and with the
gtate comprehensive plan and the regiona policy plan; that the dements include policiesto guide
future decisons and programs to ensure the plans would be implemented; that the eements
include processes for intergovernmenta coordination; and that the e ements identify procedures
for evduating the implementation of the plan. The origind minimum criteriarule for reviewing
loca comprehendve plans and plan amendments was adopted by the department on March 6,
1986 as Rule 93-5, Florida Administrative Code, (F.A.C.).

After acomprehensive plan has been adopted, subsequent changes are made through
amendments to the plans. There are generdly two types of amendments. 1) anendments to the
future land use map that change the land use category designation of a particular parcel of
property or area; and 2) text amendments that change the goals, objectives or policies of a
particular dement of the plan. In addition, every seven yearsalocd government must adopt an
evauation and appraisal report (EAR) assessing the progress of thelocal government in
implementing its comprehensive plan. Theloca government is required, pursuant to s.
163.3191(10), F.S., to amend its comprehensive plan based on the recommendationsin the

report.
Comprehensive Plan Amendment Process

Under chapter 163, F.S., the process for the adoption of a comprehensive plan and
comprehengive plan amendmentsis essentialy the same. A loca government or property owner
initiates the process by proposing an amendment to the designated local planning agency (LPA).
After holding at least one public hearing, the LPA makes recommendations to the governing
body regarding the amendments. Next, the governing body holds atransmittal public hearing a
which the proposed amendment must be voted on affirmatively by a mgority of the members of
the governing body of the loca government. Following the public hearing, the loca government
must “transmit” the amendment to the department, the appropriate regiond planning council and
water management digtrict, the Department of Environmenta Protection, the Department of
Transportation and any other local government or state agency that has requested a copy of the
amendment.

Next, the decison is made whether to review the proposed amendment. If the loca government
does not request a review, the department requests that the appropriate water management
districts, Department of Transportation and Department of Environmenta Protection advise the
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DCA asto whether the amendment should be reviewed, within 21 days after tranamittal of the
amendment by the loca government. Based on this information, the department decides whether
to review the amendment. The department must review the proposed amendment if the loca
government tranamitting the amendment, aregiona planning council or an “ affected person”
requests review within 30 days after transmittal of the amendment. Findly, even if arequest by
one of the above parties is not made, the department may eect to review the amendment by
giving the loca government notice of itsintention to review the amendment within 30 days of
receipt of the amendment.

If review is not requested by the local government, the regiond planning council, or any affected
person, and the department decides not to review it, the local government is notified that it may
proceed immediately to adopt the amendment. If, however, review of the amendment isinitiated,
the department transmits, pursuant to Rule 93-1.009, F.A.C., acopy of the amendment to: the
Department of Sate; the Fish & Wildlife Conservation Commission; the Department of
Agriculture and Consumer Affairs, Divison of Forestry for county amendments; and the
appropriate loca planning agency. In addition, the department may circulate a copy of the
amendment to other government agencies, as appropriate. Commenting agencies have 30 days
from receipt of the proposed amendment to provide in written comments to the department and,
in addition, written comments submitted by the public within 30 days after notice of tranamittal
by the local government are considered by the department as if they were submitted by
governmental agencies.

Upon receipt of the comments described above, the department has 30 days to send its
objections, recommendations and comments report to the local government body (commonly
referred to asthe “ ORC Report”). Inits review, the department considers whether the
amendment is consstent with the requirements of the Act, Rule 93-5, Forida Adminigtrative
Code, the State Comprehensive Plan and the gppropriate regiond policy plan.

After receiving the ORC report from the department, the loca government has 60 days (120 days
for amendments based on Evauation and Appraisad “EAR” Reports or compliance agreements)
to adopt the amendment, adopt the amendment with changes, or decide that it will not adopt the
amendment. The decison must be made at a public hearing. Within 10 days after adoption, the
loca government tranamits the adopted plan amendment to the department, the commenting
agencies, the regiond planning council and anyone else who has requested notice of the

adoption.

Upon receipt of aloca government’ s adopted comprehensive plan amendment, the department
has 45 days (30 days for amendments based on compliance agreements) to determine whether
the plan or plan amendment is in compliance with the Local Government Comprehensive
Panning and Land Development Regulation Act. This compliance determination is also required
when the department has not reviewed the amendment under s. 163.3184(6), F.S. During this
time period, the department issues anotice of intent to find the plan amendment in compliance or
not in compliance with the requirements of the Act. The natice of intent is mailed to the local
government and the department is required to publish such notice in a newspaper which has been
designated by the loca government.
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If the department finds the comprehensive plan amendment in compliance with the Act, any
affected person may file a petition for adminisirative hearing pursuant to ss. 120.569 and 120.57,
F.S., within 21 days after publication of the notice of intent. An adminigrative hearing is
conducted by the Divison of Adminigtrative Hearing where the legd standard of review isthat
the plan amendment will be determined to be in compliance if the loca government’s
determination of compliance isfairly debatable. The hearing officer submits a recommended
order to the department. If the department determines that the plan amendment isin compliance,
it issuesafind order. If the department determines that the amendment is not in compliance, it
submits the recommended order to the Adminigtration Commission (the Governor and Cabinet)
for fina agency action.

If the department issues a notice of intent to find the comprehensive plan amendment not in
compliance, the notice of intent is forwarded directly to the Division of Administrative Hearing
in order to hold ass. 120.569 and 120.57, F.S., administrative proceeding. The partiesto the
adminigrative proceeding include: the department; the affected local government, and any
affected person who intervenes. “ Affected persons’ are defined, by s. 163.3184(1), F.S., to
include:

...the affected local government; persons owning property,
resding, or owning or operating a busness within the
boundaries of the loca government whose planisthe
subject of the review, and the adjoining loca governments
that can demondrate that the plan or plan amendment will
produce substantia impacts on the increased need for
publicly funded infrastructure or substantia impacts on
aress designated for gpecia trestment within thelr
jurisdiction. Each person, other than an adjoining loca
government, in order to qudify under this definition, shdl
aso have submitted ora or written comments,
recommendations, or objectionsto the loca government
during the period of time beginning with the tranamittal
hearing for the plan or plan amendment and ending with the
adoption of the plan or plan amendment.

The definition of “affected person” requires that the individual seeking to challenge the
comprehengve plan or plan amendment has participated in some capacity during the public
hearing process through the submission of ora or written comments. Persons residing outside of
the jurisdiction of the local government offering the amendment, accordingly, lack standing
under this definition.

In the adminigtrative hearing, the decision of theloca government that the comprehensive plan
amendment isin compliance is presumed to be correct and must be sustained unlessit is shown
by a preponderance of the evidence that the comprehensive plan amendment isnot in
compliance. The adminigrative law judge submits his decision directly to the Adminigration
Commission for find agency action. If the Adminigration Commission determines that the plan
amendment is not in compliance with the Act, it must specify remedid actionsto bring the plan
amendment into compliance.
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Locd governments are limited in the number of times per year they may adopt comprehensive
plan amendments. Section 163.3187, F.S., provides that local government comprehensive plan
amendments may only be made twicein a cdendar year unless the amendment fals under
specific gatutory exceptions which include, for example: amendments directly related to
developments of regiona impact; smal scae development amendments; the designation of an
urban infill and redevelopment area; and changes to the schedule of the capital improvements
element.

Land Use and Water 1ssues

A dgnificant “missng link” exists between the trestment of water supply issuesin loca
government comprehensive plans and regiona water supply plans and assessments prepared by
Florida s five water management digtricts.

Role of Locd Governments

Whileloca governments are required in their loca government comprehensive plans to address
anumber of issues related to water supply, most of these provisions focus on the transmisson of
water to new development and do not assess the underlying water supply. Thefirst provision,
s.163.3177(6)(c), F.S., requiresloca governments to prepare: “A generd sanitary sewer, solid
waste, drainage, potable water, and natura groundwater aquifer recharge eement correlated to
principles and guidelines for future land use, indicating ways to provide for future potable water,
drainage, sanitary sewer, solid waste and aquifer recharge protection requirements for the area.”
The eement must include a topographic map showing groundwater recharge areas for the
Floridan or Biscayne aquifers. Loca governments are required to give specid consderation to
aquifer recharge areas. Where an area is served by septic tanks, the plan must indude soil
surveys.

Loca governments must dso prepare a conservation dement addressing: “the conservation, use,
and protection of natura resourcesin the area, including air, water, water recharge aress,
wetlands, waterwells, estuarine marshes, soils, beaches, shores, flood plains, rivers, bays, lakes,
harbors, forests, fisheries and wildlife, marine habitat, mineras, and other naturdl and
environmental resources.” Loca governments are dso required to assess their current, and
projected water needs and sources for a 10-year period. In addition, the land use map in the
future land use dement must identify exigting and planned waterwells and cones of influence as
well as other water resources such as surface water bodies and wetlands.

Locd government comprehendgive plans must contain a capital improvements element to address
the availability of public facilities, and “which outlines principles for correcting exigting public
facility deficiencies, which are necessary to implement the comprehensive plan” (s.
163.3177(3)(b), F.S.) The capita improvements eement must cover at least a 5-year period.

Concurrency

The provison of potable water is one of the services subject to concurrency. Potable water, along
with sanitary sewer, solid waste, and drainage must be in place and available to serve new
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development no later than the issuance by the loca government of a certificate of occupancy or
itsequivaent. In order to implement concurrency, theloca government must adopt level of
service standards by which to evaluate whether adequate potable water service necessary to
support new development is available concurrent with the impacts of such development.

Rule 935 Criteria

Chapter 93-5, Horida Adminigrative Code (F.A.C.), establishes the minimum criteriafor the
Department of Community Affairs review of local government comprehensive plans, plan
amendments, evauation and appraisa reports and land development regulations. Therule
specificaly requiresthat dl goas, objectives, palicies, sandards, findings and conclusions
within the comprehensive plan or amendments must be based on data and analysis applicable to
each eement. The data used shdl be the best available exigting data, unlessthe local government
“dedres origind data or specid studies” Moreover, the data must be taken from professiondly
accepted sources, “ such as the United States Census, State Data Center, State University System
of Forida, regiond planning councils, water management districts or existing technica studies”
Severd provisonsin this chapter affect the trestment of water supply issues by locd
governmentsin their comprehensive plans.

Future Land Use Element (93-5.006, F.A.C.):

1. Requires an andlyss of the avallability of facilities and services as
identified in potable water and natural groundwater aquifer
recharge e ements to accommodate existing development, land for
which development orders have been issued, and an analyss of the
amount of land needed to accommodate the projected population.

2. Requires that existing and planned potable waterwells and
wellhead protection areas be shown on the existing land use map
Or map series.

3. Provides that facilities and services meet locally established level
of service gandards, and are available concurrent with the impacts
of development.

4, Protection of potable water wellfields by designating appropriate
activities and land uses within wellhead protection areas, and
environmentaly sengtive land.

Sanitary Sewer, Solid Waste, Stormwater Management, Potable Water and Natura
Groundwater Aquifer Recharge Element (93-5.011, F.A.C.):

1 Thelocd government must identify facilities that provide
service within the loca government’ sjurisdiction, including
the design capacity, current demand and level of service
provided by the facility. Potable water facilities are defined as
“asystem of structures designed to collect, treet, or distribute
potable water, and includes water wells, treatment plants,
reservoirs and distribution mains” (935.003(93), F.A.C.)
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2. A fadility cgpacity analyss, for a planning period of at least 5
yearsin length, based on the projected demand at the current
level of service for the facility, the projected population, land
use digtributions depicted in the future land use eement, and
avallable surplus cepacity. The dement must dso address
correcting exidting fecility deficiencies.

3. The element must address conserving potable water resources
and protecting the functions of naturd groundwater recharge
areas and natural drainage features.

4. The dement must establish level of service sandards; for
example, minimum design flow, storage capacity, and pressure
for potable water facilities.

5. A drategy for regulating land use and development to protect
the functions of natural drainage features and natura
groundwater aquifer recharge aress.

Conservation Element (93-5.013, F.A.C))

Current and projected water needs and sources for the next ten-year period based on the
demands for industrid, agriculturd, and potable water use and the quaity and quantity of
water available to meet these demands. “The anadlyss shdl consder existing levels of
water conservation, use and protection and applicable policies of the regiond water
management district.”

1 “Protection of water quaity by restriction of activities and
land uses known to affect adversdly the quaity and
quantity of identified water sources, including natura
groundwater recharge areas, wellhead protection areas and
surface waters used as a source of public water supply.”

2. Emergency conservation of water sources in accordance
with the plans of the regiona water management digtrict.

Concurrency Management System (93-5.0055, F.A.C.)

1. For potable water facilities, in order to demonsirate concurrency, alocal
government must demondrate either: @) at the time a development order or permit
isissued, a certificate of occupancy isissued that the necessary facilities and
services are available to serve the new development, or b) the necessary facilities
and services are guaranteed in an enforceable devel opment agreement (under s.
163.3220, F.S.) or development order (pursuant to chapter 380, F.S.) such that the
sarvice will be avallable to serve new development at the time of the issuance of
the certificate of occupancy.

2. Leve of service standards are adopted, such as the minimum design flow, storage
capacity, and pressure for potable water facilities.

Strategic Regiona Policy Plans
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Section 186.507, F.S,, requires regiona planning councils to adopt strategic regiond policy plans
(SRPPs) that identify and address significant regiona resources. The purpose of the SRPPsisto
provide guidance to their region and loca governments within the region on multijurisdictiond
issues, including natura resources of regiond sgnificance. In addition, the SRPPs must be
consstent with the State Comprehensive Plan. The SRPPs cannot establish binding level of
service standards for public facilities and services provided or regulated by local governments.

Role of the Water Management Didtricts in Reviewing Comprehensive Plan Amendments

Pursuant to s.163.3184, F.S., the water management districts dlong with other agencies,
including the Department of Environmenta Protection, the Department of Transportation and the
Regiona Planning Councils, are required to provide comments to the Department of Community
Affairs on certain comprehensive plans and plan amendments. If review of a proposed
comprehengve plan amendment is requested by aregionad planning council, affected person, the
loca government transmitting the plan amendment, or DCA eectsto review an amendment, the
gppropriate water management didtrict is required to provide comments to the Department of
Community Affairswithin 30 days of receipt of the proposed plan amendmernt.

Chapter 373, F.S., Provisions

Chapter 373, F.S., contains a comprehensve framework for water supply planning in Florida.
Fird, s. 373.036, F.S., requires the development of a Florida Water Plan by the Department of
Environmenta Protection (DEP). The Forida Water Plan includes. a) the programs and activities
of DEP related to water supply, water qudity, flood protection, and naturd systems, b) the water
quaity standards of DEP, c) the district water management plans, d) guidance for the
development of programs and rules related to water resources.

Each water management didtrict is required to adopt a water management plan for water
resources within its region, which addresses water supply, water quality, flood protection and
floodplain management, and natural systems. The plan is based on a 20-year planning horizon
and must be updated every 5 years. The plan must include:

1. Methodologies for adopting minimum flows and levels, and any established
minimum flows and leves,

2. |dentification of one or more water supply planning regions,

3. Required technica data;

4, A digtrictwide water supply assessment to be completed no later than July 1, 1998
which determines for each water supply planning region whether “existing and
reasonably anticipated sources of water and conservation efforts are adequate to
supply water for al existing lega uses and reasonably anticipated future needs
and to sustain the water resources and related natura systems,” (s. 373.036 (2)(b),
F.S); and

5. Any completed regiona water supply plans.

In 1997, chapter 97-160, Laws of Florida, was enacted which required the five water
management districts to prepare regiond water supply plans for each water supply planning
region identified in the digtrict water management plan, “where it determines the sources of
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water are not adequate for the planning period to supply water for dl existing and projected
reasonable-beneficia uses and to sustain the water resources and related natural systems.”
Regiona water supply planning is required to be conducted in coordination with local
governments, regiond water supply authorities, government-owned and privately owned water
utilities, sef-suppliers, and other affected parties.

A regiona water supply must cover at least a 20-year planning period and must include awater
supply development and a water resource development component. The water supply component
must include:

A gquantification of water supply needs for dl existing and “reasonable projected” future
uses within the planning horizon, including meeting water supply needs for a 1-in-10-
year drought event.

A lig of water source options for water supply development, including dternative
Sources.

For each identified water source options, the estimated amount of water available for use
and the estimated costs and funding for water supply development.

A ligt of water supply development projects which receive priority consgderation for state
or water management digtrict funding assistance; for example, projects that implement
reuse, storage, recharge or conservation of water, or limits adverse water resource
impacts.

The water resource development component of aregiond water supply plan must include;

A listing of water resource devel opment projects that support water supply development.

For each water resource development poject listed an estimate of the amount of water to
become avalable through the project; the timetable and costs of congructing and
maintaining the project; sources of funding and who will congtruct the project.

The recovery and prevention drategy for weater bodies expected to fal below an
egtablished minimum flow and levd.

A funding strategy for water resource devel opment.

How the options identified serve the public interest or save codsts by preventing the loss of
natura resources or avoiding greater future expenditures for water resource development
or water supply development.

Technical datato support the regiona water supply plan.

Minimum flows and levels established for water resources within the planning regions.

Section 373.036, F.S., contains severd important limitations on the applicability of regiond
water supply plans. Firg, the adoption of aregiond water supply plan by the governing board of
awater management district is not subject to chapter 120, F.S. Second, s. 373.0391(6), F.S.,
contains the disclaimer that nothing in the water supply component of the district water
management plan requiresloca governments, government-owned or privately owned water
utilities, or other water suppliersto select awater supply development option becauseitisinthe
plan.
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Chapter 373, F.S., dso contains severa requirements that water management digtricts provide
technical information and assstance to local governments. First, water management didtricts are
required, pursuant s. 373.0391, F.S,, to assst locd governments in the development and future
revison of loca government comprehensive plan dements or public facilities required of
independent specid digtricts. Second, each water management district is required to develop a
groundwater basin resource availability inventory and provide each affected municipality, county
and regiond planning agency with the inventory. (s. 373.3095, F.S.) Loca governments are
required to review the inventory for consstency with the loca government comprehensive plan
and congder the inventory in future revisons of the plan.

Educational Facility Planning

During the 2001 |egidative sesson, the public school facility planning recommendations of the
Growth Management Study Commission were drafted into proposed legidation. These
recommendations included the following:

Each locd government shdl adopt afinancidly feasble public schoal facilities
element to reflect the integration of school board facilities work programs, and
the future land use dement and capital improvement programs of the local
government. Loca governments shal ensure the availability of adequate public
schoal facilities when congdering the approva of plan amendments and
rezoning that increase resdentid densties. Before alocd government can deny
arezoning that increases density based on school capacity, the local school
board must communicate to the local government that it has exhausted dl
reasonable options to provide adequate school facilities.

Legidative language was devel oped and incorporated into CS/CS/CS'SB 310 2nd Engrossed and
CSHBs 1617 & 1487 2nd Engrossed. Generdly, the bills required locad governments in counties
with school capacity problems to adopt a public educationd facilities eement and to enter an
interloca agreement that provides a methodology for determining whether school capacity will

be available to serve deve opment. Upon adoption of the public education facilities e ement and
the interlocd agreement, the Senate Bill and early versions of the House Bill required locd
governments to deny rezonings and comprehensve plan amendments that increase the dengity or
intengty of resdentia development.

In addition to the above, the Senate Bill provides that, before the mandate to loca governments
to deny rezonings and comprehensive plan amendments that increase resdentid dengity and
intengity because of inadequate capacity takes effect, the locad government must elther levy the
one- hdf-cent school capita outlay surtax, or an equivaent amount of new broad-based revenue
from state or local sources, equivaent to the amount that would be raised from the school capital
outlay surtax, is available and dedicated to the implementation work program adopted by the
school board.

The Coordination of School Facility Planning and Loca Government Comprehensive Planning

When the Local Government Comprehensve Planning Act was originaly enacted in 1985, the
provison of school facilities was identified as atype of infrastructure for which concurrency was
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required pursuant to s. 163.3180, F.S. However, over the years, amendments were made to the
act to require aminimum level of coordination between school boards and local governments,
particularly in the area of school facility Sting. For example, local governments are required to
identify on their future land use map, land use categories where public schools are an dlowable
use, including land proximate to resdentid development to meet the projected needs for schoals.
(s 163.3177(6)(a), F.S.) In addition, the future land use dement mugt include criteria that
encourages the location of schools proximete to resdential development as well as encouraging
the collocation of public facilities, parks, libraries and community centers with schools.

In addition, the interloca coordination eement, required by s. 163.3177(6)(h), F.S.,, requiresa
local government to establish principles and guiddines to be used in the coordination of the
adopted comprehensive plan with the plans of school boards. Findly, s. 163.3191, F.S,, requiring
local governments to prepare evauation and gppraisa reports, requires the coordination of the
comprehensive plans and schoal facilities. Section 163.3191(2)(k), F.S., requires an evaluation

of the coordination of the comprehensive plan with existing public schools and those identified

in the 5-year school digtrict facilitieswork program. The evauation must address the success or
failure of the coordination of the future land use map and associated planned residentia

devel opment with public schools and joint decison making processes engaged in by the locdl
government and the school board.

In 1998, the Legidature gave loca governments the option to implement school concurrency.
Section 163.3180(13), F.S,, includes the minimum requirements for school concurrency. Firg, in
order to implement concurrency on adigtrict wide basis, dl locad governments within the county
must adopt a public schoal facilities eement and enter into an interlocal agreement. The public
fadilities dement must include dataiincluding the 5-year school digtrict facilities work plan; the
educationa plant survey; information on projected long-term development; and a discussion of
how leve-of-service standards will be established and maintained. Next, loca governments
implementing concurrency must adopt a financidly feasible public school capitd facilities
program, in conjunction with the school board, that shows that the adopted level of service
gandards will be maintained. Findly, aloca government may not deny a development permit
authorizing residentid development for failure to achieve the leve-of-service standard for school
capacity where adequate school facilitieswill bein place or under congtruction within 3 years of
permit issuance.

Only two counties have attempted to implement school concurrency, Broward and Palm Beach
Counties. The Broward County concurrency plan was found to be out of compliance with

chapter 163, F.S., in the case of Economic Development Council of Broward Inc. v. Department
of Community Affairs, DOAH Case No. 96-6138GM. Padm Beach County has recently
transmitted proposed comprehensive plan amendments to adopt school concurrency to the
Department of Community Affairsfor review. School concurrency has proved to be difficult to
accomplish because of the requirement that a financidly feasible capitd improvements plan must
basicdly ensure that school congtruction will keep pace with development. In afast growing

county, the financia resources may not be available to fund such aplan.

As an dternative to school concurrency, Orange County adopted a policy, originally advanced
by former County Commission Chairman Md Martinez in amemorandum of March 29, 2000 to
the Orange County Board of County Commissioners, whereby proposed developments which
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require rezonings or comprehensive plan amendments that increase the dengity or intengity of
development are denied where inadequate school capacity is available to serve the new
development. Applying the policy, the Orange County Commission has denied severd rezoning
or comprehensve plans amendment requests. Two of the applicants sued the commission and
one of these cases resulted in acircuit court decision that is presently on appedl.

In the case of Betty Jean Mann, v. Board of County Commissioners of Orange County, Florida,
and Orange County Public Schools, the petitioner chdlenged the commisson’s denid of her
application for a change in zoning designation from agriculturd to Sngle family resdentid. The
record for the public hearing where the commission considered the rezoning shows that the
planning staff for the commission recommended denid of the gpplication finding thet the lack of
adequate school capacity rendered the devel opment plan incons stent with two el ements of
Orange County’sloca government comprehensive plan, the Future Land Use Element and an
objective of the Public Schools Facilities Element which provides that the commisson may
“Manage the timing of new development to coordinate with adequate school capacity.” In
addition, amember of the Orange County School Board testified that the attendant e ementary
school for the proposed devel opment was over capacity and that the school board had no funds
avallable to improve the facility or congtruct a new fadility.

At trid, the petitioner argued that the Legidature s enactment of a statutory school concurrency
programin s. 163.3180(13), F.S., preempts any other power the Board of County Commissioners
has to deny a request based on school overcrowding. In contrast, Orange County argued that it
did not deny the petitioner’ s zoning request based on lack of school concurrency, but based on

the county’ s condtitutional and statutory “home rule powers.” In upholding the county’ s decision,
the Court found that the county had the statutory authority to deny the zoning request based on

the rezoning' s inconsistencies with the dements of the county’s loca government

comprehengve plan, rather than basing its decision on the county’ s home rule powers. The case

is presently on gpped before the Fifth Digtrict Court of Apped.

Chapter 235, F.S., Educationa Fecilities

Chapter 235, F.S,, contains planning and design requirements for educationd facilities.
Adminigtrative rules adopted under the authority of the chapter are currently undergoing review
as part of the reorganization of educationa governance for K-20. For example, under current
law, s. 235.193, F.S,, requires some degree of coordination between school boards and local
governments. Subsection (1) of s. 235.193, F.S,, requires the integration of the educational plant
survey with theloca comprehensive plan and land devel opment regulations. School boards are
required to share information regarding existing and planned facilities, and infrastructure

required to support the educationd facilities. The location of public educationd facilities must be
congstent with the comprehensive plan and the land development regulations of the local

governing body.

Locd governments are prohibited from denying site plan gpprova for an educationd facility
based on the adequacy of the Ste plan as it relates to the needs of the school. Further, existing
schools are consdered cong stent with the gpplicable local government’ s comprehengive plan. If
a school board submits an gpplication to expand an existing school ste, the local government
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“may impose reasonable devel opment standards and conditions on the expansion only.” (s.
235.193(8), F.S.)

Section 235.194, F.S,, requires each school board to annually submit a school facilities report to
each loca government within the school board’ s jurisdiction. The report must include
information detailing existing facilities, projected needs and the board’ s capitd improvement

plan, indluding planned facility funding over the next 3 years, as well asthe didtrict’s unmet

need. The district must dso provide the loca government with a copy of its educationd plan
urvey.

Discretionary Sales Surtaxes
Loca Government Infrastructure Sales Surtax

Section 212.055, F.S., authorizes the imposition of discretionary sales surtaxes by locdl
governments for various purposes. These surtaxes may be levied only if they are authorized by
generd law, and many are limited to local governments meeting specific requirements. The

Loca Government Infrastructure Surtax may be levied by a county at the rate of 0.5 or 1 percent,
by referendum. Proceeds of the surtax are distributed to the county and the municipdities within
the county. As of July 1, 2001, 3 counties were levying the infrastructure surtax at arate of .5%
and 25 counties are levying the surtax a arate of 1%, or atotal of 28 counties are levying the
surtax. Beginning January 1, 2002, Alachua County will levy the infrastructure sdes surtax at the
rate of 1%.

The proceeds of the infrastructure sales surtax must be distributed to the county and the
municipaities within the county, elther according to an interlocal agreement between the county,
municipdities within the county representing amgority of the county’s municipa population,
and may include a schoal digtrict, or if there is no interlocd agreement, according to aformula
st forthin s, 218.62, F.S. Revenues from the infrastructure sales surtax may be used for:

Any fixed capital outlay expenditure or fixed capitd outlay used for the construction,
recongtruction, or improvement of public facilities (including the condruction of schools)
that have a life expectancy of 5 or more years, and associated land acquisition, land
improvement, design, and engineering costs,

Public sefety (fire, emergency medicd, police and sheriff) vehiclesthat have alife
expectancy of 5 years or more;

Funding economic development purposes,

To finance, plan, and congtruct infrastructure and acquire land for public recrestion or
conservation or protection of natural resources or to finance the closure or certain county
or municipaly-owned landfills and

Other purposes authorized for selected counties.

School Capital Outlay Surtax

Didtrict school boards may levy the School Capital Outlay Surtax, by referendum, at arate not to
exceed 0.5 percent. A school board levying the surtax must establish a freeze on non-capita
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loca school property taxes, a the millage rate imposed in the year prior to theinitiation of the
surtax for aperiod of at least 3 years. The surtax proceeds may be used to fund:

Fixed capital expenditures or fixed capital costs associated with the congtruction,
recongruction, or improvement of school facilities and campuses which have a useful life
expectancy of 5 years or more years, aswell as related land acquisition, land
improvement, design, and engineering costs,

Codts of retrofitting and providing for technology improvements, including hardware and
software; and

Servicing of bond indebtedness used to finance authorized projects.

However, the proceeds may not be used to fund operationa expenses.

To date, only 8 counties have levied the school capita sales surtax. These counties include: Bay,
Escambia, Gulf, Hernando, Jackson, Monroe, Saint Lucie, and Santa Rosa.

Development of Regional Impact

Chapter 380, F.S., includes the Development of Regional Impact (DRI) program, enacted as part
of the Horida Environmenta Land and Water Management Act of 1972. The DRI Programisa
vehicle that provides state and regiona review of locd land use decisons regarding large
developments that, because of their character, magnitude, or location, would have a substantia
effect on the hedlth, safety, or welfare of the citizens of more than one county. For those land
uses that are subject to review, numerica thresholds are identified in s. 380.0651, F.S., and Rule
28-24, Forida Adminigrative Code, (F.A.C.). Examples of the land uses for which guidelines
are established include: arports; indudtrid plants; office development; port fadilities, induding
marinas, hotel or motel development; retall and service devel opment; multi- use devel opment;

and resdentia development. In addition, guidelines for hospitas, mining operations, and
petroleum storage facilities are established by rule of the Administration Commission by chapter
28-24, F.A.C.

Percentage thresholds are defined in 380.06(2)(d), F.S., that are gpplied to the guiddines and
gandards. First, fixed thresholds are defined where if a development is at or below 80% of al
numerical thresholds in the guideines, the project is not required to undergo DRI review. If a
development is at or above 120% of the guidelines, it is required to undergo review. Rebuttable
presumptions are defined whereby a development between 80 and 100% of anumericd

threshold is presumed not to require DRI review. A development that is a 100% or between 100-
120% of anumerica threshold is presumed to require DRI review.

Section 380.06, F.S., establishes the basic process for DRI review. The DRI review process
involves the regiond review of proposed developments mesting the defined thresholds by the
regiona planning councils to determine the extent to which:

The development will have afavorable or unfavorable impact on sate or regiond
resources or facilities

The development will sgnificantly impact adjacent jurisdictions.
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The development will favorable or adversaly affect the ability of people to find adequate
housing reasonably accessble to their places of employment.

The loca government where the project islocated must hold a public hearing and issue a
development order. The development order may require the devel oper to contribute land or funds
for the congruction of public facilities or infragtructure. The issuance of afina devel opment

order vests the devel oper with the right to congtruct the development as configured.

In addition, under s. 380.06(19), F.S., any proposed change to a previously approved DRI which
crestes a subgtantia likelihood of additiond regiona impact, or any type of regiond impact
condtitutes a"substantia deviation" which requires further DRI review and entry of anew or
amended loca development order. The statute sets out criteriafor determining when certain
changes are to be consdered substantia deviations without need for a hearing, and provides that
al such changes are consdered cumuletively.

Revisng the Development of Regiona Impact Review Process

Integrating the DRI Review Process with the comprehensive planning process is one of the most
popular and longstanding recommendations for revisng the DRI program. As early as 1980, task
forces and study committees began recommending integration of the two programs, and that
recommendation has been repeated consstently through the history of the DRI program. For
example, in 1992, ELMS 11 recommended that the DRI review process be better integrated into
the local government comprehensive planning process and recommended termination of the
program in certain jurisdictions upon implementation of new intergovernmenta coordination
element requirements. More recently, the Growth Management Study Commisson

recommended the “ eimination and replacement of the Development of Regiona Impact

Program with a system of Regiond Cooperation Agreements or Developments with Extra
Jurisdictiond Impact to be negotiated by the eeven regiond planning councils”

On October 1, 1997, gaff of the Senate Committees on Community Affairs, Governmental
Reform and Oversght, and Natura Resources issued areport entitled “ Streamlining the
Developments of Regional Impact Review Process.” This report includes a recommendation to
“Congder replacing the DRI review process with specific plans as the method for addressing the
extrajurisdictiona impacts of large development.” In addition, the report recommended that the
Legidature should congder a pilot project to test the use of specific plansin Horida

In 1997, the Legidature enacted s. 163.3245, F.S., authorizing an optiona sector planning
process whereby up to fivelocal governments can develop specia area plans, or sector plans.
These pilot projects are intended for substantial geographic areasincluding at least 5,000 acres
and one or more locd governmental jurisdictions. An optional sector plan addresses the same
issues as the development of regiond impact process, including intergovernmenta coordination
to address extra jurisdictiona impacts, however, the sector plan is adopted as an amendment to
the loca government comprehensive plan. When the plan amendment adopting the specid area
plan becomes effective, the provisions of s. 380.06, F.S., do not apply to development within the
geographic area of the specia areaplan. To date, four sector plans are being undertaken: Clay
County—Brannon Field Corridor; Orange County—Horizon West; PAm Beach County—
Centrd Western Communities; and Bay County—Auirport Relocetion.
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[I. Effect of Proposed Changes:

The bill makes a number of changesto sections of the Loca Government Comprehensive
Panning Act related to: integration of land use and water supply planning; intergovernmenta
coordination between school boards and loca governments; the streamlining of comprehensive
plan amendment review; local government infrastructure funding; and identification of gapsin
interloca service provision of public services between loca governments. The bill amends
chapter 235, regarding educationd facilities, to integrate the educationa plant survey and work
program into an educationd facilities plan and requires school boards to enter into interlocal
agreements with local governments. In addition, the bill modifies certain DRI substantia
deviation standards.

The bill requires local governments to amend their potable water and conservation eementsto
the gppropriate water management district’ s regiona water supply plan, and that local
governments consder the gpplicable regiona water supply plan when conducting an evauation
and appraisal review required by s. 163.3191, F.S.

The bill requiresloca governments and school boards to enter an interlocd agreement that
addresses school siting, coordination between school board and loca governments, and
participation of the school ditrict in the loca government comprehensive plan-amendment,
rezoning, and development gpprova processes. Theinterlocal agreement must be entered
following a schedule to be established by DCA, beginning March 1, 2003 and ending December
1, 2004. The Adminigration Commission is authorized to impose the withholding of a least 5%
of state revenue available for infrastructure spending within the loca government if the local
government failsto comply with the interlocd agreement requirement, and at least 5% from the
digtrict school board of state education facility dollars.

The bill dso creates an optional school educationd facility planning process whereby locd
governments and school boards adopt educationd facilities plans and enter into an interlocdl
agreement, which isreflected in the loca government’ s intergovernmenta coordination €emernt,
requiring that school boards and loca governments identify information they will useto
determine whether school capacity is available to accommodate new development. The hill
requires that an dected school member st on each regiona planning council and thet locd
planning agencies include a nonvoting representative of the didtrict school board.

The bill requiresloca governments within counties with a population grester than 100,000 to
prepare an inventory of existing or proposed interloca service-delivery agreements, identify
deficits or duplication in service-delivery. These locd governments must submit the inventory to
the Department of Community Affairs by January 1, 2004. In addition, by February 1, 2003,
representatives of cities and counties are required to submit recommendations on changes to
annexation law to the Florida Legidature.

The bill contains provisons sreamlining the local government comprehensive plan amendment
process by reducing the timeframes used by DCA to review such amendments and, where there
are no objections to the amendment, to issue a Notice of Intent. The bill dlows DCA to use the
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Internet, in conjunction with legd advertising, to provide notice of its actions on comprehensive
plan amendments.

The bill dlows the Locad Government Infrastructure Surtax and School Capital Outlay Surtax
authorized by s. 212.055, F.S,, to be imposed by supermgjority vote of the respective governing
boards. The School Capital Outlay Surtax may be levied by a supermgority vote of the school
board only where the condition is stisfied that the local governments within the county have
adopted a public educationa facilities dement and interloca agreement with the school board,
the school board has revised its educationa facilities plan pursuant to s. 235.185, F.S, and the
proceeds of the levy are used for construction that meets certain SIT standards.

The bill adds an eected school board member to the membership of each regiona planning
council and a nonvoting representative of the didtrict school board to the loca planning agency.

The development of regiond impact program is modified to: darify substantid deviation
gandards, remove the acreage threshold for certain types of development; make an annua
reporting requirement biennid; and require the Department of Community Affairsto desgnate a
lead regiond planning council where a development lies within the jurisdiction of multiple
regiond planning councls.

Section 1 amendss. 163.3174, F.S,, to require that dl loca planning agenciesinclude a digtrict
school board representative as a nonvoting or voting member.

Section 2 amends s. 163.3177, F.S,, regarding required and optional comprehensive plan
eementsto:

Require the coordination of the local comprehensive plans with the appropriate water
management digtrict’ s water supply plan.

Require that by January 1, 2005, or the deadline established by the Department of
Community Affarsfor theloca government to adopt its Evaluation and Appraisa

Report, whichever occursfirgt, the potable water element must be based on data and
andysis, including, but not limited to, the appropriate water management didtrict’s
regiond water supply plan. In addition, the el ement must include a workplan, covering at
least a 10-year planning period, for building new water supply facilities that are necessary
to serve existing and new development and over which the loca government has control.

Provide that aloca governments assessment of their current, and project, water needs
and sources for a 10-year period in its conservetion element take into consderation the
goppropriate regiona water supply plan.

The bill requiresloca governments adopting a public educationd facilities e ement pursuant to s.
163.31776, F.S,, (the content of which is defined in section 4 of the hill), to execute an interlocal
agreement with the school board which meets the requirements of s. 163.31777, F.S,, (the
contents are defined in section 5 of the bill) and to amend their interloca coordination €ement
(ICE) to state the obligations of the local government under the public schools interlocd
agreement. Amendments to the | CE to comply with this requirement are exempt from the
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limitation that aloca government may only propose comprehensive plan amendments twice a
year.

Subparagraph 163.3177(6)(h), F.S., is a'so amended to require loca governments and specia
digtricts within counties with a population of 100,000 or greater to submit areport to the
department, by January 1, 2004, that identifies existing or proposed interloca service ddivery
agreements and which identifies deficits or duplication in the provison of services. In addition,
by February 1, 2003 representatives of municipdities and counties are to recommend Statutory
changes regarding annexation to the Legidature.

Section 3 repeds s. 163.31775, F.S., an obsolete provision, which directed the Department of
Community Affairsto report proposed changes to the rules governing intergovernmenta
coordination elements to the Legidature by December 15, 1995.

Section 4 creates s. 163.31776, F.S., to set forth the contents of an optiona public educational
facilities dement. A county, in conjunction with the municipdities within the county may adopt

an optiond public educationd facilities dement in corjunction with the applicable school

digrict. Certain municipdities that lack a public school within its jurisdiction and where the

school district’s 5, 10 and 20-year work programs indicate that no new schools are needed within
the municipaity are exempt from this section.

The public educationd facilities dement shdl include:

Strategies to address improvements to infrastructure, safety and community conditions.
The provision of adequate infrastructure such as potable water, wastewater, drainage, and
trangportation, among others.

The collocation of other public facilities such as parks, libraries and community

centers with public schoals.

Use of public schools as emergency shdlters.

Congderation of existing capacity of schools in the review of comprehensive plan
amendments and rezoning actions that increase intengty.

In addition, the eement must include the interlocal agreement required by s. 163.3177(6)(h)4,
and s. 163.31777, F.S., and the future land- use map series must incorporate maps that are the
result of a collaborative process between the school board and the local governmentsin
identifying school stes in the educationa facilities plan adopted by the school board pursuant to
s. 235.185, F.S.

Section 5 requires the county, municipdities and the school board within the geographic area of
aschool didrict to enter a public schools interloca agreement which “jointly establishes the
gpecific ways in which the plans and processes of the digtrict school board and the local
governments are to be coordinated.”

Mandatory Public Schools Interlocal Agreement
The bill authorizes DCA to establish a compliance schedule beginning March 1, 2003 and ending
December 1, 2004 with schools districts facing capacity problems to be scheduled first.
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A walver process is established for digtrict school boards and loca governments where the
student population has been declining over the five-year period preceding the due date for the
submittal of the interlocal agreement. In this Stuation, the local government and school didtrict
may petition DCA for awaiver which must be granted if the coordination procedures to be
established in an interlocal agreement are unnecessary because of the school didtrict’s declining
school age population, consdering the school didtrict’s educationd fecility plan. DCA may
modify or revoke the waiver if the conditions justifying the waiver no longer exid. If the waiver
isrevoked, the locad government and school board have 1 year to submit an interloca agreement
to DCA.

Whileloca governments within the geographic area of a school digtrict are encouraged to submit
asngleinterloca agreement, they may submit separate agreements. Municipalities are exempt
from entering an interlocal agreement when the didrict has no public schools located within its
boundaries, and where the schoal district’'s 5, 10 and 20-year work programs demonstrate that no
new schoal is needed within the municipdity.

Any locd government that has implemented school concurrency pursuant to s. 163.3180, F.S,, is
not required to amend its public schools dement or interlocal agreement to conform with the

new requirements of this section if the public school eement is adopted within 1 year after the
effective date of the section and remainsin effect. To date, PAm Beach County and the
municipdities within PAm Beach County are the only locd governments who have implemented
school concurrency and are entitled to this exemption.

Content of Interlocal Agreement
Theinterloca agreement must include:

@ A process for developing consistent projections of the amount, type, and
digtribution of population growth and student enrollment.

(b) A process to coordinate and share information relating to existing and
planned public schoal facilities, induding school renovations and closures,
and locd government plans for development and redevel opment.

(© Participation by affected loca governments with the school board in the
process to determine school closures, sgnificant renovations to existing
schools, and new school site selection prior to land acquisition.

(d) A process for determining the need for and timing of on-ste and off-dte
improvements to support new, proposed expansion, or redevel opment of
existing schools. The process shdl address identification of the party or
parties responsible for the improvements.

(e Participation of the schoal didrict in the local government comprehensive
plan amendment, rezoning, and development approva processes. The
interlocal agreement must state how the district school board will report to
the local governments on school capacity available a the time of the
projected impact on schools. If the local governments entering the
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interlocal agreement are decting to adopt a public school facilities
element, the interlocal agreement must dso include uniform leve- of-
service standards.

) Participation of the locad governmentsin the preparation of the annua
update to the school board’ s 5-year didrict educationd facilities plan
prepared pursuant to s. 235.185, F.S.

(99 A processfor determining where and how joint use of ether school board
or loca government facilities can be shared for mutua benefit and
efficency.

(h) A dispute resolution procedure that may include the dispute resolution
processes contained in chapters 164 and 186, F.S.

() An oversght process, including an opportunity for citizen participation,
regarding the implementation of the interloca agreement.

Approval and Challenge

After apublic school’sinterlocal agreement is executed, it must be submitted to DCA. Within 30
days of receipt of the agreement, the Office of Educationa Facilitiesand SMART Schools
Clearinghouse is required to provide DCA with comments regarding the agreement. Within 60
days of receipt of the agreement, DCA must determine whether the agreement is congistent with
thelist of required contents for the agreement and publish a notice of intent to find the interloca
agreement consgtent or incons stent with such requirements. An “affected persons’ as defined in
S. 163.3184(1)(a), F.S., has standing to challenge the interloca agreement in a chapter 120
adminigrative proceeding in which both the school board and local government are necessary
parties. In order to have standing, the petitioner must have submitted ora or written commentsto
the local government or school board prior to the execution of the agreement. If DCA finds that
the interloca agreement is consistent with the statutory criteria, the local government’s and

school board's determination of consgstency isfairly debatable. If DCA finds that theinterloca
agreement is incons stent with the statutory criteria, the loca government’s and school board's
determination of consstency must be upheld unlessit is shown by a preponderance of the
evidence that the agreement is inconsistent with the Satutory criteria.

Sanctions

DCA isrequired to issue aNotice to Show Cause if the executed interlocal agreement is not
timely submitted within 15 days of the deadline. DCA then forwards the notice and responses to
the Adminigtration Commisson. The Administiration Commisson is authorized to enter afind
order finding the failure to comply and ordering the gppropriate agencies to withhold at least 5
percent of state revenue sharing dollars pursuant to s. 163.3184(11), F.S., and the Department of
Education to withhold at least 5 percent of state school congtruction funds available under s.
235.187, F.S. (Classrooms First Program); s. 235.216, F.S. (SIT program award digibility); s.
235.2195, F.S. (1997 School Capital Outlay Program); and s. 235.42, F.S. (Public Education
Capitd Outlay and Debt Service Trust Fund).

Use of the Public Schools Interlocal Agreement
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Subsection (8) provides that the public schools interloca agreement may only establish interloca
coordination procedures between local governments and a district school board unless specific
gods, objectives, and policies contained in the agreement are incorporated into the local
government’s comprehensive plan.

Section 6 amends s. 163.3180, F.S., to exempt urban infill and redevelopment areas from

concurrency requirements at the election of the local government where such awaiver does not
adversdy affect human hedth and sefety.

Section 7 amends s. 163.3184, F.S,, to include an abutting property owner in the definition of
affected persons. In addition, this section adds a cross reference to s. 163.31776, F.S., the
optional educeationd facilities eement, to the definition of “in compliance” for the purpose of
evauating whether the actions of loca government are consistent with the act.

The section aso streamlines the process used by the Department of Community Affairsto review
comprehengve plan amendments to speed up the intergovernmenta review of comprehensve
plan amendments and to require that commenting agencies must provide comments to the
department within 30 days of DCA’s receipt of the amendment. If the plan or plan amendment
relates to the new public school facilities e ement, the department must send the amendment to
the Office of Educationa Facilities and SMART Schools Clearinghouse of the Commissioner of
Education for review and comment. In addition, if the department is required or eectsto review
aproposed amendment, it must issue its report stating its objections, recommendations and
comments within 60 days of its receipt of the amendment.

DCA isrequired to issue anotice of intent that the plan amendment isin compliance within 20
days rather than 45 days from receipt of the adopted comprehensive plan amendment where:

alocd government adopts a plan amendment that is unchanged from the proposed plan
amendment transmitted to DCA for review;,

DCA did not review the proposed amendment or raise any objections to the amendment,
and,

an “ affected person”, asdefined in s. 163. 3184(1)(a), F.S., did not object to the
amendment.

The section dso amends s. 163.3184, F.S,, to permanently extend the authorization granted to the
Department of Community Affairs for fisca year 2001-2002, for the department to publish

copies of its notices of intent on the Internet in addition to legal notice advertisng. The section
deletes existing language that required advertisements of the natice of intent to be no lessthan 2
columnswide by 10 incheslong. This change will Sgnificantly reduce the department’s

advertiang expenses. Findly, the section requires locd governmentsto provide asgn-in form a
the comprehengve plan transmittal and adoption hearing.

Section 8 amends s. 163.3187, F.S., to exempt a comprehensive plan amendment adopting a
public educationd facilities dement from the twice a year limitation of the frequency in which a
locd government may amend its comprehensive plan.
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Section 9 amends s. 163.3191, F.S,, to require loca governments to consider, when conducting
their evaluation and appraisal reports, the gppropriate water management district’s regiona water
supply plan. In addition, the potable water eement must be revised to include awork plan,
covering at least a 10-year period, for building any water supply facilities that are identified in

the potable water e ement as necessary to service existing and new development and for which
the local government isresponsible.

Section 10 amends s. 186.504, F.S.,, to require that an eected school board member from the
geographic area covered by the regiona planning council be nominated by the Forida School
Board Association be included as a Governor’ s gppointee to the regiona planning council.

Section 11 amends s. 212.055, F.S,, to dlow the Local Government Infrastructure Surtax and
School Capita Outlay Surtax to be imposed by supermgority vote of the respective governing
boards. When levied by supermgority vote, the proceeds of the infrastructure tax must be spent
on infragiructure that islocated within the urban service areathet isidentified in the capita
improvements eement of the comprehensive plan, or isidentified in the school didtrict’s
educationd facilities plan.

In order to levy the haf-cent School Capitd Outlay Surtax by supermgority vote of the school
board, the district school board and local governments where the school didtrict islocated must
have adopted the interlocal agreement required by s. 163.3177(6)(h), F.S., and 163.31777, F.S,,
public educationa facilities eement required by s. 163.31776, F.S,, and the district school board
must have adopted a district educationd facilities plan pursuant to s. 235.185, F.S. In addition,
the school digtrict’ s use of surtax proceeds for new construction must not exceed the cost-per-
student criteria established for the SIT program in s. 235.216(2), F.S. Under this criteria, the cost
per student station for the new condruction of educationd facilities shal be less than:

1. $11,600 for an dementary schooal,
2. $13,000 for amiddle schoal, or
3. $17, 600 for ahigh schoal.

These figures are adjusted annualy based on the Consumer Price Index.

Section 12 amends s. 235.002, F.S., modifying legidative intent language on the importance of
sharing information regarding educationa facilities between school boards and loca
governments.

Section 13 amends s. 235.15, F.S,, regarding the education plant survey which school boards
must prepare to require that the school didtrict’s survey must be submitted as part of the district
educationd facilities plan defined in s. 235.185, F.S. The section aso deletes language, which
required that the survey be based on capacity information reported in the Florida Inventory of
School Houses.

Section 14 amends s. 235.175, F.S,, regarding SMART schools to state legidative intent to
require each schoal digtrict to annualy adopt an educationd facilities plan that provides an
integrated long-range facilities plan, including the survey of projected needs and the 5-year work
program.
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Section 15 amends s. 235.18, F.S,, to require that each district school board must prepare its
tentative district education facilities plan, as opposed to “facilitieswork plan” before adopting
the capital outlay budget.

Section 16 amends s. 235.185, F.S,, to st forth the requirements of the school district
educationa facilities plan in order to be consistent with the required content of the loca
government educationd facilities dement. The terms * adopted educationa facilities plan,”
“digrict facilities work program” and “tentative educationd facilities plan” are defined.

Annudly, prior to the adoption of the school budget, each school board must prepare atentative
educationd facilities plan that includes long-range planning for facilities needs over 5-year, 10-
year and 20-year periods. The plan must include:

Projected student population apportioned geographicaly at the locd levd.

Aninventory of existing schoal facilities, and anticipated expanson or closure of existing
schools.

Projections of facility space needs.

Information on leased, loaned, donated space and rel ocatable classrooms.

The generd location of public schools proposed to be congtructed over the 5-year, 10-
year, and 20-year time periods, including alisting of the proposed schools' Site acreage
needs and anticipated capacity.

The identification of options deemed reasonable and approved by the school board which
reduce the need for additiona student stations.

The criteriafor determining the impact to public school capacity of proposed
development.

A financidly feasible didrict facilities work program for a5-year period.

I dentification of the number of relocatable student stations scheduled for replacement
during the 5-year survey period and the totd dollar amount needed for the replacement.

The digtrict school board is required to submit acopy of its tentative district educationd facilities
plan to al affected loca governments before adoption of the plan by the board. The affected
loca governments must review the tentative district educationd facilities plan and comment to
the digtrict school board on the consistency of the plan with the loca comprehensive plan, and
whether a comprehengve plan amendment is necessary and acceptable to the local government.

Section 17 amends s. 235.188, F.S,, to provide conforming language on the district educationa
fadlities plan.

Section 18 amends s. 235.19, F.S,, regarding school site planning and selection to provide that
site planning must be consistent with the loca comprehensive plan and the school digtrict
educationd facilities plan. If the school board and local government have entered into an
interloca agreement and have developed a process to ensure consistency between the local
government comprehensve plan and the school district educationa facilities plan, Site planning
and sdlection must be consstent with such interlocal agreements and plans.
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Section 19 amends s. 235.193, F.S,, regarding the coordination of planning with local
governments, providing for school boards to enter into an interlocal agreement with loca
governments when required by s. 163.31777, F.S. Subsections (2)-(9) contains language that is
identicd to s. 163.31777, F.S., (and which is discussed in Section 5) regarding the requirement
for and procedure for adopting a public schools interloca agreement. Failure of the school board
to enter arequired interloca agreement by the deadline adopted by DCA, subjects the school
board to sanctions to be imposed by the Adminigtration Commission, including the withholding

of not less than 5% of funds for school congtruction dollars available under s. 235.187, F.S.
(Classrooms First Program); s. 235.216, F.S. (SIT program award digibility); s. 235.2195, F.S.
(1997 Schoal Capitd Outlay Program); and s. 235.42, F.S. (Public Education Capital Outlay and
Debt Service Trust Fund).

No later than 90 days prior to commencing congtruction of aschool, the district school board
must request in writing a determination of congstency with the local government’s
comprehensive plan. Theloca government must respond within 45 days (the time frame in
current statute is 90 days) whether the proposed educationd facility is consistent with the local
comprehengve plan and land development regulations.

The school board is required to use data produced by the demographic, revenue, and educational
edimating conferences pursuant to s. 216.136, F.S., when preparing the educationd facilities
plans.

Section 20 repedls s. 235.194, F.S, which provided that school boards annudly provide each
locd government within its jurisdiction with a generd educationd facilities report.

Sections 21, 22, 23 and 24 amend ss. 235.218, 235.2197, 235.321, and 236.25 F.S., respectively,
to provide conforming language referencing the school digtrict educationd facilities plan.

Section 25 makes severd changes to the Developments of Regional Impact (DRI) Program set
forthin s. 380.06, F.S. These changes include the following: designation by DCA of alead
regiona planning council in the case of a development that spans the jurisdictions of multiple
regiond planning councils, areduction in the frequency of the reporting requirement on

deve opers regarding the gatus of a DRI from annudly to biennialy; dimination of the acreage
subgtantia deviation threshold for office development and commercia development; and
provision that proposed changes to a development order that ether individudly or cumulatively
with any previous change are less than the numerica thresholds defined for substantial
deviations are considered not to be a substantia deviation.

Section 26 amends s. 380.0651, F.S., to diminate the DRI thresholds for office development and
retail development that are based on acreage.

Section 27 contains alegidative finding that the integration of growth management and the
planning of public educationd facilitiesis amatter of greet public importance.

Section 28 provides that the act takes effect upon becoming alaw.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

Asthishill imposes severa new planning requirements associated with water supply, the
development of aschool planning interloca agreements between loca governments and
school boards, and the preparation of an inventory of interloca service provison
agreements in counties with a population of 100,000 or more, that will require cities and
counties to spend money in order to implement, the bill congtitutes a mandate as defined
inArticle V111, Section 18(a) of the Horida Congtitution:

No county or municipdity shal be bound by any generd law
requiring such County or municipdity to spend funds or to take an
action requiring the expenditure of funds unless the Legidature has
determined that such law fulfills important Sate interest and

unless; funds have been gppropriated that have been estimated at
the time of enactment to be sufficient to fund such expenditure; the
Legidature authorizes or has authorized a county or municipaity
to enact afunding source not available for such county or
municipdity on February 1, 1989 ...the law requiring such
expenditure is gpproved by two-thirds of the membership of each
house of the Legidature...

For purposes of legidative gpplication of Article V11, Section 18 of the Horida
Condtitution, the term “ingignificant” has been defined as a matter of legidative policy as
an amount not greater than the average statewide population for the applicable fiscal year
times ten cents. Because the planning requirements associated with water supply,
educationa facility planning and the adoption of interloca service agreements are phased
in over aperiod of time, thetotal fisca impact of these changesis difficult to caculate.
However, based on the 2000 census, a bill that would have a statewide fisca impact on
counties and municipdities in aggregate of in excess of $1,598,238 would be
characterized as a mandate. As close to 400 municipdities and 67 counties will have to
comply with at least one of these increased planning requirements, and to the extent eech
unit of government spends $40,000 to comply with the requirements of the hill, the cost
could exceed the threshold figure for sgnificant impact.

Asthe hill does not provide an additional revenue source or an appropriation to fund
compliance with its terms, the bill must have atwo-thirds vote of the membership of each
house of the Legidature and must be found to fulfill an important Sate interest in order to
require compliance of loca governments. (This bill does make it eesier for locdl
governments to exercise existing taxing authority by alowing the Locad Government
Infrastructure Surtax and the School Capital Outlay Surtax to be imposed by a
supermgority vote of the governing authority, but revenue from these sources may be
used only for specific infrastructure needs))
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VI.

VII.

B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

None.
Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

Thishill anends s. 212.055, F.S,, to dlow the Loca Government Infrastructure Surtax
and School Capital Outlay Surtax to be imposed by supermgority vote of the respective
governing boards.

B. Private Sector Impact:

Whereloca governments elect to adopt an educationa facilities dement and enter an
interlocal agreement with the school board, and levy theloca option school capital outlay
surtax, the desired outcome is for school capacity to be available a the same time asnew
development. In areas with serious school overcrowding problems, the adoption of an
educationd facilities dement and interlocal agreement provide local governments with a
means to deny comprehensive plan amendments and rezonings that increase dengty
where school capacity is not available. Hence, in some cases, development may be
delayed because of lack of adequate school capacity. However, over the long term, the
school planning provisons of the bill should improve the provison of school capacity
coincident with new devel opment.

C. Government Sector Impact:
Cities, counties and school boards will incur planning, adminidirative and legd expenses
in complying with the new planning requirements associated with educationd facility
planning. Cities and counties will incur planning, administrative and legd expensesin

updating various el ements of their comprehensve plan to take into congderation regiond
water supply plan information.

The extenson of DCA'’s authority to provide Internet notice and use legd advertissments
reduces the cost to the department of newspaper advertisement.

Technical Deficiencies:
None.
Related Issues:

None.
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VIII. Amendments:

None.

This Senate staff anadysis does not reflect the intent or officia position of the bill’ s sponsor or the Forida Senate.




