Florida Senate - 2002 CS for SB 420

By the Cormittee on Comrerce and Econonic Qpportunities; and
Senator Burt

310-2016-02

1 Abill to be entitled

2 An act relating to consuner services; creating
3 s. 468.90, F.S.; prohibiting enpl oynent

4 agenci es and assistance referral services from
5 char gi ng advance fees and not providing the

6 prom sed services; defining terns; providing a
7 crimnal penalty; anmending s. 484.0512, F.S.

8 providing a crinmnal penalty for sellers of

9 hearing aids who fail to nmake required refunds;
10 defining the terns "seller" and "person selling
11 a hearing aid"; amending ss. 489.128, 489.532,
12 F.S.; providing legislative intent that courts
13 shoul d order restitution in cases of unlicensed
14 contracting; creating s. 501.162, F.S.

15 providing a crimnal penalty for a violation of
16 s. 501.160, F.S.; amending ss. 817.7005

17 817.701, 817.702, 817.703, F.S.; prohibiting
18 credit service organizations from accepting

19 noney in advance of perform ng services;
20 conforming provisions to this prohibition
21 revising the content of an information
22 statenent to a buyer of services of a credit
23 service organi zation to conformto federa
24 provisions on the tine period for requesting
25 review of certain consuner reporting agency
26 files; authorizing the Attorney General to
27 enforce the Credit Repair Organi zations Act;
28 providing an effective date.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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Section 1. Section 468.90, Florida Statutes, is

created to read
468.90 Enpl oynent agenci es and assi stance referra

services. - -
(1) INTENT.--It is the purpose of this section to curb

abusi ve busi ness practices by enpl oynent agencies or

assi stance referral services whi ch endanger the econonic

wel fare of the public.
(2) DEFINITIONS.--As used in this section, the term
(a) "Enploynent agency or assistance referral service"

neans an individual, a sole proprietorship, a partnership, a

corporation, or another business entity that, for

conpensati on, engages in the business of procuring or

attenpting to procure enploynent for an applicant.

(b) "Applicant" neans a person seeki ng enpl oynent

t hrough an enpl oynent agency or an assi stance referra

servi ce.
(c) "Advance fee" neans noney or other val uabl e

consideration, including registration fees and interview fees,

which is assessed or collected by any enpl oynent agency or

assi stance referral service prior to an applicant being

enpl oyed through its efforts.
(3) PRCHI BITIONS. - -
(a) An enploynent agency or assistance referra

service may not charge, collect, or receive an advance fee

froman applicant.

(b) An enploynent agency or assistance referra

service may not falsely portray the exi stence of enpl oynent

opportunities or fal sely guarantee enploynent or interviews

either verbally or in witing.
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(4) PENALTY.--A person who violates this section is
guilty of a msdenmeanor of the first degree, punishable as

provided in s. 775.082 or s. 775.083.

Section 2. Section 484.0512, Florida Statutes, is
amended to read:

484.0512 Thirty-day trial period; purchaser's right to
cancel ; notice; refund; cancellation fee.--

(1) A person selling a hearing aid in this state nust
provide the buyer with witten notice of a 30-day trial period
and noney-back guarantee. The guarantee nust permit the
purchaser to cancel the purchase for a valid reason as defined
by rule of the board within 30 days after receiving the
hearing aid, by returning the hearing aid or mailing witten
notice of cancellation to the seller. |If the hearing aid nust
be repaired, renmade, or adjusted during the 30-day trial
period, the running of the 30-day trial period is suspended 1
day for each 24-hour period that the hearing aid is not in the
purchaser's possession. A repaired, renmade, or adjusted
hearing aid nust be clained by the purchaser within 3 working
days after notification of availability. The running of the
30-day trial period resunes on the day the purchaser reclains
the repaired, renmade, or adjusted hearing aid or on the fourth
day after notification of availability.

(2) The board, in consultation with the Board of
Speech- Language Pat hol ogy and Audi ol ogy, shall prescribe by
rule the terms and conditions to be contained in the
noney- back guarantee and any exceptions thereto. Such rule
shal|l provide, at a nmininum that the charges for earnolds and
service provided to fit the hearing aid may be retained by the
|icensee. The rules shall also set forth any reasonabl e
charges to be held by the licensee as a cancellation fee. Such
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rule shall be effective on or before Decenber 1, 1994. Should
the board fail to adopt such rule, a licensee may not charge a
cancel l ation fee which exceeds 5 percent of the total charge
for a hearing aid alone. The terns and conditions of the
guarantee, including the total anount available for refund,
shal|l be provided in witing to the purchaser prior to the
signing of the contract.

(3) Wthin 30 days after the return or attenpted
return of the hearing aid, the seller shall refund all noneys
that nust be refunded to a purchaser pursuant to this section
A violation of this subsection is a msdeneanor of the first

degree, punishable as provided in s. 775.082 or s. 775.083.

(4) For purposes of this section, the term"seller" or

person selling a hearing aid" includes:

(a) Any natural person licensed under this chapter or

any other natural person who signs a sales receipt required by
s. 484.051(2) or s. 468.1245(2) or who otherw se fits,
delivers, or dispenses a hearing aid.

(b) Any busi ness organi zati on, whether a sole

proprietorship, partnership, corporation, professiona

associ ation, joint venture, business trust, or other |ega

entity, which dispenses a hearing aid or enters into an

agreenent to dispense a hearing aid.

(c) Any person who controls, nmanages, or operates an

establ i shnent or business that di spenses a hearing aid or

enters into an agreenent to di spense a hearing aid.
Section 3. Section 489.128, Florida Statutes, is
anended to read:

489. 128 Contracts perfornmed by unlicensed contractors
unenf or ceabl e. - -
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1 (1) As a matter of public policy, contracts entered
2]linto on or after Cctober 1, 1990, and perforned in full or in
3| part by any contractor who fails to obtain or naintain a

4] license in accordance with this part shall be unenforceable in
5| law or in equity.

6 (2) The Legislature finds that consuners often suffer

7 | damages as a result of the practices of unlicensed persons. |t
8|is the intent of the Legislature that the courts recognize a

9 | connecti on between unlicensed contracting and damages suffered
10 | by consuners. Therefore, courts of conpetent jurisdiction

11 | should order restitution in cases of unlicensed contracting.
12 Section 4. Section 489.532, Florida Statutes, is

13 | anended to read:

14 489.532 Contracts perfornmed by unlicensed contractors
15 | unenforceable. - -

16 (1) As a matter of public policy, contracts entered

17 ) into on or after October 1, 1990, and perfornmed in full or in
18 | part by any contractor who fails to obtain or maintain his or
19| her license in accordance with this part shall be

20 | unenforceable in law, and the court in its discretion may

21 | extend this provision to equitable renedies.

22 (2) The Legislature finds that consuners often suffer
23 | damages as a result of the practices of unlicensed persons. It
24 |1 is the intent of the Legislature that the courts recogni ze a
25 | connection between unlicensed contracti ng and danages suffered
26 | by consuners. Therefore, courts of conpetent jurisdiction

27 | shoul d order restitution in cases of unlicensed contracting.
28 Section 5. Section 501.162, Florida Statutes, is

29 | created to read:

30 501.162 Cininal penalties.--A person who violates the
31| provisions of s. 501.160 is guilty of a m sdeneanor of the
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first degree, punishable as provided in s. 775.082 or s.
775. 083.

Section 6. Section 817.7005, Florida Statutes, is
anended to read:

817.7005 Prohibited acts.--A credit service
organi zation, its sal espersons, agents, and representatives,

and i ndependent contractors who sell or attenpt to sell the
services of a credit service organi zation shall not do any of
the foll ow ng:

(1) Charge or receive any noney or other valuable
consideration prior to full and conplete performance of the
services the credit service organi zati on has agreed to perform

(2) Charge or receive any noney or other valuable

consideration solely for referral of the buyer to a retai

seller or to any other credit grantor, who will or nay extend
credit to the buyer if the credit that is or will be extended
6
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to the buyer is upon substantially the sane terns as those
avail able to the general public;

(3) Make, or counsel or advise any buyer to nake, any
statenent that is false or misleading or that should be known
by the exercise of reasonable care to be fal se or m sl eading,
or onmit any material fact to a consuner reporting agency or to
any person who has extended credit to a buyer or to whom a
buyer is applying for an extension of credit with respect to a
buyer's credit worthiness, credit standing, or credit
capacity; or

(4) Make or use any fal se or m sl eading
representations or onmit any material fact in the offer or sale
of the services of a credit service organi zati on or engage,
directly or indirectly, in any act, practice, or course of
busi ness that operates or would operate as fraud or deception
upon any person in connection with the offer or sale of the
services of a credit service organi zation, notw thstanding the
absence of reliance by the buyer.

Section 7. Section 817.701, Florida Statutes, is
amended to read:

817.701 Surety bonds; exenption.--
(1) The credit service organi zation or any

sal esperson, agent, or representative of the credit service

organi zation nmust obtain a surety bond in the anpunt of

$10, 000 which is issued by a surety conpany adnmitted to do

business in this state.

(2) Notwithstandi ng subsection (1),the requirement to

obtain a surety bond and—estabtshatrust—account—as——provided
H—s—817~76065(1)rshall be waived for any sal esperson, agent,

or representative of a credit service organization if where
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1| the credit service organization obtains such a surety bond and
2 | establishes—stueh—trust—acecount.

3 Section 8. Section 817.702, Florida Statutes, is

4 | anended to read:

5 817.702 Statenent to buyer.--Upon execution of the

6 | contract as provided in s. 817.704 or agreenent between the

7 | buyer and a credit service organi zation and before the receipt
8| by the credit service organi zation of any noney or other

9 | val uabl e consi derati on, whichever—eeeurs—fi+rst—the credit

10 | service organi zati on shall provide the buyer with a statenent,
11 ] in witing, containing all the information required by s.

12| 817.703. The credit service organization shall nmintain on
13| file for a period of 5 years an exact copy of the statenent,
14 | personally signed by the buyer, acknow edgi ng receipt of a

15| copy of the statenent.

16 Section 9. Subsections (1), (5), and (6) of section
17 | 817.703, Florida Statutes, are anended to read:

18 817.703 Information statenment.--The information

19 | statenent required under s. 817.702 shall include all of the
20| foll owi ng
21 (1)(a) A conplete and accurate statenent of the
22 | buyer's right to review any file on the buyer nmintained by
23 | any consuner reporting agency, as provided under the Federa
24| Fair Credit Reporting Act, 15 U S.C. ss. 1681-1681t;
25 (b) A statenent that the buyer may review his or her
26 | consuner reporting agency file at no charge if a request is
27 | made to the consuner reporting agency within 60 36 days after
28 | receiving notice that credit has been denied; and
29 (c) The approximate price the buyer will be charged by
30 | the consuner reporting agency to review his or her consuner
31| reporting agency file.
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1 (5) A statenent notifying the buyer of his or her

2| right to proceed agai nst the bond er—trust—aceount required

3| under s. 817.701 s—81+76065.

4 (6) The nanme and address of the surety conpany that

5| whieh i ssued t he bond;—e+—t+henamre—and—address—of—the

6 | depository—antd—the—trustee—antd—the—-account—hurber—of—the—t+rust

7 | acecount.

8 Section 10. Pursuant to 15 U.S.C. s. 1679h(c), the

9| Attorney General is authorized to enforce the provisions of

10| the Credit Repair Organizations Act codified in 15 U S. C  ss.

11| 1679 et seq.

12 Section 11. This act shall take effect July 1, 2002.

13

14 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

15 OMinate Bril 4200

16
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18 | consuners with 60 days after the denial of Credit to request a
free copy. of their credit reports. The commttee substitute

19 ) also clarifies that the Attorney General is authorized to

20 enforce the federal Credit Repair Organizations Act.
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