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Florida Senate - 2002 SB 442
By Senators Brown-Wiite and Smith

10- 626A- 02
Abill to be entitled

An act relating to the detention of material
W tnesses; authorizing circuit judges to order
the detention of certain material wtnesses for
a prescribed period of tinme under specified
ci rcunst ances; specifying when hearing nust be
hel d; providing for right to counsel; providing
that requirenents relating to detention of
certain material wi tnesses do not abrogate
common | aw; providing that detention of certain
material witnesses is not an arrest for
pur poses of an enpl oynent application or
application for professional |icensure;
providing for the future expiration of
provi sions granting such authority; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) Upon application filed under the

authority of the Governor, the Attorney Ceneral, the statew de

prosecutor, or a state attorney, supported by affidavit filed

by the Departnent of Law Enforcenment that the testinobny of a

person is material in a crininal investigation or other

proceedi ng i nvolving a suspected or charged violation of state

| aw which relates to an act of terrorismor is in furtherance

of an act of terrorismand that it nmay becone inpracticable to

secure the presence of that person by subpoena, the circuit

judge before whomthe application is pending may order the

detention of that person for a period of tine not to exceed 4
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1| cal endar days upon a finding that detention is necessary to

2| prevent a failure of justice.

3 (2) As used in this section, the term

4 (a) "Failure of justice" nmeans that a serious risk

5] exists that the witness will flee or will obstruct or attenpt
6| to obstruct justice or threaten, injure, or intinmidate, or

7| attenpt to threaten, injure, or intinidate, another

8 | prospective witness or any other person or that the witness

9| poses a serious risk to the safety of any other person or the
10 | conmuni ty.

11 (b) "Terrorisnl neans an activity that:

12 1. Involves:

13 a. A violent act or act dangerous to human life which
14| is a violation of the crimnal laws of this state or of the
15| United States; or

16 b. A violation of section 815.06, Florida Statutes;
17 | and

18 2. Is intended to:

19 a. Intimdate, injure, or coerce a civilian

20 | popul ati on;

21 b. Influence the policy of a governnent by

22| intimdati on or coercion; or

23 c. Affect the conduct of governnent through

24 | destruction of property, assassination, rmurder, or ki dnappi ng.
25 (3)(a) The circuit judge to whom application is made
26 | to detain a nmaterial witness shall review the application and
27 | may order the detention of the witness as provided in this

28 | section if the crininal investigation or other proceeding

29 | invol ves a suspected or charged violation of state | aw which
30| relates to an act of terrorismor in furtherance of an act of
31
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terrorismand shall set out in a witten order findings that

justify the disposition of the application
(b) Not later than 48 hours after being detained, the
material witness is entitled to a hearing before the circuit

judge who issued the order of detention to deternine whether

further detention is necessary to prevent a failure of

justice. In order for the court to direct the continued

detention of the material witness, the court nust issue a

witten order of detention which contains findings that

justify the continued detention of the material witness.

(c) Evidence offered in support of an application for

an order of detention or offered at the hearing conducted to

determ ne whether further detention is necessary nmust be clear

and convi nci ng.

(4) A person subject to possible tenporary detention

under this section shall have the right to retain counse

during the proceeding to determ ne whether such detention is

appropriate. |If the person desires counsel but is indigent,

the court shall appoint counsel if it finds that the person is

i ndi gent.
(5) Nothing contained in this section abrogates any

rights recogni zed by the courts under common | aw.
(6) This section expires July 1, 2004.
Section 2. A detention as a material witness in a

crimnal investigation or other proceeding involving a

suspected or charged violation of state law relating to an act

of terrorismor in furtherance of an act of terrorismis not

an arrest for purposes of an enploynent application or

application for professional |icensure.

Section 3. This act shall take effect upon becoming a
| aw.
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2 SENATE SUVMMARY
3 Authorizes a circuit court judge to order the detention
of a person for up.to 4 days. if that person's testinony
4 is material in an |nvest|?at|pn i nvol ving an act of
terrorism Requires that the judge issue™a witten order
5 justifying the detention. Providés for a hearing within
48 hours after the person is detained. Requires™that
6 evi dence supporting an application for an order of
detention be clear and convi ncing. Provides for |
7 provi si ons author|2|ng detention as a material witness to
expire July 1, 2004. Provides that detention as a
8 material wtness is not an arrest for purposes of
9 enpl oynent or professional |icensure.
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