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Fl ori da House of Representatives - 2002 HIR 567
By Representative Brunmrer

House Joi nt Resol ution
A joint resolution proposing anendnents to
Sections 3, 8, 10, 11, and 12 of Article V of
the State Constitution and the creation of
Section 26 of Article XII of the State
Constitution to provide a nethod for selection,
and for terns of office, of Suprene Court
justices, district courts of appeal judges, and
county court judges, to require judicial
nom nati ng conmmi ssi on proceedi ngs to be public,
and to propose an anendnent relating to the
Judicial Qualifications Conmi ssion

Be It Resolved by the Legislature of the State of Florida:

That the follow ng anendnents to Sections 3, 8, 10, 11
and 12 of Article V of the State Constitution and the creation
of Section 26 of Article XII of the State Constitution are
agreed to and shall be subnitted to the electors of this state
for approval or rejection at the next general election or at
an earlier special election specifically authorized by |aw for
t hat pur pose:

ARTI CLE V
JUDI Cl ARY

SECTION 3. Suprene court.--

(a) ORGAN ZATION. --The suprene court shall consist of
seven justices. O the seven justices, each appellate
district shall have at |east one justice eleeted—or—appointed
fromthe district on to the suprene court who is a resident of
the district at the tinme of the original appointment e+
eteet+on. Five justices shall constitute a quorum The
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concurrence of four justices shall be necessary to a decision
When recusal s for cause would prohibit the court from
conveni ng because of the requirenents of this section, judges
assigned to tenporary duty nmay be substituted for justices.

(b) JURI SDI CTION. --The suprene court:

(1) Shall hear appeals fromfinal judgnents of trial
courts inposing the death penalty and from deci si ons of
district courts of appeal declaring invalid a state statute or
a provision of the state constitution.

(2) \When provided by general |aw, shall hear appeals
fromfinal judgnents entered in proceedings for the validation
of bonds or certificates of indebtedness and shall review
action of statew de agencies relating to rates or service of
utilities providing electric, gas, or tel ephone servi ce.

(3) May review any decision of a district court of
appeal that expressly declares valid a state statute, or that
expressly construes a provision of the state or federa
constitution, or that expressly affects a class of
constitutional or state officers, or that expressly and
directly conflicts with a decision of another district court
of appeal or of the suprene court on the sane question of |aw.

(4) May review any decision of a district court of
appeal that passes upon a question certified by it to be of
great public inportance, or that is certified by it to be in
direct conflict with a decision of another district court of
appeal

(5) May review any order or judgnent of a trial court
certified by the district court of appeal in which an appea
is pending to be of great public inportance, or to have a
great effect on the proper administration of justice
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1| throughout the state, and certified to require i medi ate

2| resolution by the suprene court.

3 (6) My review a question of law certified by the

4 | Suprene Court of the United States or a United States Court of
5| Appeal s which is deterninative of the cause and for which

6| there is no controlling precedent of the suprene court of

7 | Florida.

8 (7) May issue wits of prohibition to courts and al

9| wits necessary to the conplete exercise of its jurisdiction
10 (8) My issue wits of mandanus and quo warranto to

11| state officers and state agencies.

12 (9) May, or any justice may, issue wits of habeas

13 | corpus returnable before the suprene court or any justice, a
14 | district court of appeal or any judge thereof, or any circuit
15| j udge.

16 (10) sShall, when requested by the attorney genera

17 | pursuant to the provisions of Section 10 of Article IV, render
18 | an advi sory opinion of the justices, addressing issues as

19 | provided by general |aw.
20 (c) CLERK AND MARSHAL. - - The suprene court shal
21 | appoint a clerk and a marshal who shall hold office during the
22 | pl easure of the court and perform such duties as the court
23 | directs. Their conpensation shall be fixed by general |aw.
24 | The marshal shall have the power to execute the process of the
25| court throughout the state, and in any county may deputize the
26 | sheriff or a deputy sheriff for such purpose.
27 SECTION 8. Eligibility.--No person shall be eligible
28 | for office of justice or judge of any court unless the person
29 |is an elector of the state and resides in the territorial
30| jurisdiction of the court. Nojustice—or—judge—shatt—serve
31 | after—attainingthe—age—of—seventy—years—except—upon—tenporary
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1 | asstgrrent—or—to—conprete—aterm—one—hatt—of—which—has—been

2 | served— No person is eligible for the office of justice of

3| the suprene court or judge of a district court of appea

4 | unless the person is, and has been for the preceding ten

5| years, a nenber of the bar of Florida. No person is eligible
6| for the office of circuit judge unless the person is, and has
7 | been for the preceding five years, a nenber of the bar of

8| Florida. Unless otherw se provided by general |aw, no person
9]|is eligible for the office of county court judge unless the

10 | person is, and has been for the preceding five years, a nenber
11| of the bar of Florida. Unless otherw se provided by genera

12 | law, a person shall be eligible for election or appointnment to
13| the office of county court judge in a county having a

14 | popul ation of 40,000 or less if the person is a nenber in good
15 | standing of the bar of Florida.

16 SECTION 10. Retention; election and terns. --

17 (a) Any just+ee—o+r judge of a district court of appea
18 | may qualify for retention by a vote of the electors in the

19 | general election next preceding the expiration of the
20 | justiee~s—o+ judge's termin the manner prescribed by law. |If
21| a justiee—o+ judge of a district court of appeal is ineligible
22 | or fails to qualify for retention, a vacancy shall exist in
23| that office upon the expiration of the termbeing served by
24 | the justiece—o+ judge. Wen a justiee—ofr judge so qualifi es,
25| the ballot shall read substantially as follows: "Shall Justiece
26 [ter Judgey. .. (nane of justiee—o+ judge)... of the ... (nanme of
27 | the court)... be retained in office?" If a ngjority of the
28 | qualified electors voting on the question of retention within
29 | the territorial jurisdiction of the court vote to retain, the
30 | justiee—o+ judge shall be retained for a termof six years.
31| The term of the justiee—or judge retained shall commence on
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1| the first Tuesday after the first Mnday in January foll ow ng
2| the general election. If a majority of the qualified electors
3| voting on the question of retention within the territorial

4] jurisdiction of the court vote to not retain, a vacancy shal

5] exist in that office upon the expiration of the term being

6 | served by the justiee—er | udge.

7 (b)

8 (1) Fhe—etection—of—ecireurt—judges—shat—bepreserved
9 | netwthstanding—theprovistons—of—subsecton—{ar—untess—a

10 | majert+ty—ef—those—votingin—thejurtstietion—of—that—eci+redit
11 | approves—atocal—option—to—setect—eirecuit—judges—byrwerit

12 | setectton—antd—+etention—+ather—than—by—-eteetion— The el ection
13| of circuit judges shall be by a vote of the qualified electors
14| within the territorial jurisdiction of the court.

15 22— The—etection—of—county—ecourt—judges—shatt—be

16 | preservedrnotwthstanding—theprovistons—of—subsection—{a)r

17 | uhAtess—armajority—of—those—voting—i+n—thejurisadretion—of—that
18 | county—approves—at+ocal—option—to—setect—countyjudges—by

19 | rert—setection—and—+etenton—+ather—than—by—-eteetion-—The

20| el ection of county court judges shall be by a vote of the

21| qualified electors within the territorial jurisdiction of the
22 | court.

23 3>

24 a—Avote—to—exeretse—atocal—optionto—seleet—cireuit
25 | eourt—judges—and—ecounty—court—udges—by—rnertt—seteection—and
26 | retention—rather—than—by—etection—shat—behetd+n—~each

27 | erreuit—antd—counrty—at—the—general—etection—in—the—year—2000—
28 | H—a—voteto—exeretse—thistocal—optionfa-ts—+na—vote—of—the
29 | etectors—such—optton—shaH—not—again—beput—to—a—vote—of—the
30 | etectors—of—that—juristiecton—untit—the—expiration—of—at—teast
31 | two—years—
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(2) The terns of circuit judges and judges of county
courts shall be for six years.
SECTION 11. Vacanci es. - -
(a) \Whenever a vacancy occurs in a judicial office to
which election for retention applies, the governor shall fill
t he vacancy by appointing, by and with the advice and consent

of the senate,for a termending on the first Tuesday after

the first Monday in January of the year foll owi ng the next
general election occurring at |east one year after the date of
appoi ntnent, one of not fewer than three persons nor nore than
si x persons noni nated by the appropriate judicial nominating
conmi ssi on.

(b) The governor shall fill each vacancy on a circuit
court or on a county court —whereirn—thejudges—are—etectetby
a—ajori-ty—vote—of—the—eleetorsby appointing, by and with

t he advice and consent of the senate,for a termending on the

first Tuesday after the first Monday in January of the year
6
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following the next primary and general el ection occurring at
| east one year after the date of appointnent, one of not fewer
than three persons nor nore than six persons nomni nated by the
appropriate judicial nomnating conmm ssion. An election shal
be held to fill that judicial office for the termof the
of fice beginning at the end of the appointed term

(c) Each conmission shall nomnate at | east three but

no less than one-third of the eligible applicants for any

judicial vacancy. Wenever a vacancy occurs as the result of

the expiration of the termof office of an i ncunbent justice

of the suprene court or judge of a district court of appeal

t he conmm ssion shall include the nane of the incunbent inits

non nations, provided the incunbent is constitutionally

eligible for nomination and has not otherw se subnitted a

witten statenent to the conmission requesting not to be

consi dered for nom nation. The nom nati ons shall be nade

within thirty days fromthe occurrence of a vacancy unl ess the
period is extended by the governor for a tine not to exceed
thirty days. A report containing any information required by

the rules of procedure or general law, in addition to any

other information that the comm ssi on deens useful to the

governor in filling the judicial vacancy shall acconpany the

certified nom nations. The governor shall nake the appoi nt nent

within sixty days after the nom nations have been certified to
t he governor. The appointnment shall be transmitted to the

senate with the governor's signature. If the senate is not in

session at the tinme the governor transmts the appointnent,

the senate may call itself into session, by proclamtion of

the senate president or as otherwise provided by its rules, to

consider the nomnation. If the senate is not in session

during the thirty-day period followi ng the governor's
7
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transni ssi on of an appoi ntnent, and the senate does not

convene within such thirty-day period, the appoi ntnent shal

be deened confirned. If the senate is in session at any tine

during such thirty days and does not confirm such appoi nt ment

by majority vote of senators voting on the question within

such thirty days, the appoi ntnent shall be rejected, unless

the rules of the senate in effect imediately prior to the

appoi ntnent provide for confirmation in such circunstances. A

person appointed to judicial office and rejected by the senate

shall not be eligible for nom nation to any judicial office

until the next followi ng general election

(d) There shall be a separate judicial nominating
conmi ssion as provided by general |law for the suprene court,
each district court of appeal, and each judicial circuit for
all trial courts within the circuit. Uniformrules of
procedure shall be established by the judicial nomnating
conmi ssions at each |evel of the court system Such rules, or
any part thereof, nay be repealed by joint resolution adopted

by a majority of each house of the |egislature. generat—taw

nrernati-ng—com-sstons-The proceedi ngs of the conmi ssions and

their records shall be open to the public.
(e) \Whenever a vacancy occurs in the office of justice

of the suprene court or judge of a district court of appeal

i ncludi ng a vacancy occurring due to the expiration of the

termof office of an incunbent justice of the suprene court or

judge of a district court of appeal, the governor shall fill

t he vacancy by appoi ntnent. The appoi ntee nmust be confirnmed by

the senate in accordance with this section. The termof office
8
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1| of a justice of the suprene court or a judge of a district

2| court of appeal is six years. However, if a vacancy occurs

3| before the expiration of the termof office of an i ncunbent

4] justice or judge, the appointnent shall be for the unexpired
5] portion of that term A justice nay be reappointed for two

6| full terms, but a person may not serve as a justice for nore
7 | than ei ghteen years consecutively.

8 SECTION 12. Discipline; renoval and retirenent. --

9 (a) JUDICl AL QUALI FI CATI ONS COW SSI ON. - - A j udici al

10 | qualifications conmi ssion is created.

11 (1) There shall be a judicial qualifications

12 | conmission vested with jurisdiction to investigate and

13 | reconmend to the Suprenme Court of Florida the renoval from

14 | office of any justice or judge whose conduct, during term of
15| office or otherw se occurring on or after Novenber 1, 1966,

16 | (without regard to the effective date of this section)

17 | denponstrates a present unfitness to hold office, and to

18 | investigate and recomend the discipline of a justice or judge
19 | whose conduct, during termof office or otherw se occurring on
20| or after Novenmber 1, 1966 (without regard to the effective

21| date of this section), warrants such discipline. For purposes
22 | of this section, discipline is defined as any or all of the
23| following: reprinmand, fine, suspension with or w thout pay, or
24 | | awyer discipline. The comm ssion shall have jurisdiction over
25| justices and judges regarding allegations that m sconduct

26 | occurred before or during service as a justice or judge if a
27 | conplaint is made no later than one year follow ng service as
28 | a justice or judge. The conmi ssion shall have jurisdiction

29 | regarding allegations of incapacity during service as a

30| justice or judge. The conmi ssion shall be conposed of:

31
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a. Two judges of district courts of appeal selected by
the judges of those courts, two circuit judges selected by the
judges of the circuit courts and two judges of county courts
sel ected by the judges of those courts;

b. Four electors who reside in the state, who are
nmenbers of the bar of Florida, and who shall be appointed by
t he governor chosen—by—the—governngbody—of—the—bar—of
Heri+da; and

c. Five electors who reside in the state, who have

never held judicial office or been nenbers of the bar of
Fl orida, and who shall be appointed by the governor

(2) The nenbers of the judicial qualifications
conmm ssion shall serve staggered terns, not to exceed siXx
years, as prescribed by general |law. No nenber of the
conmm ssion except a judge shall be eligible for state judicial
office while acting as a nenber of the comm ssion and for a
period of two years thereafter. No nenber of the conmi ssion
shall hold office in a political party or participate in any
canpaign for judicial office or hold public office; provided
that a judge may canpaign for judicial office and hold that
office. The commission shall elect one of its nenbers as its
chai r per son.

(3) Menbers of the judicial qualifications conm ssion
not subject to inpeachnent shall be subject to renoval from
the comi ssion pursuant to the provisions of Article 1V,
Section 7, Florida Constitution.

(4) The commission shall adopt rules regulating its
proceedings, the filling of vacancies by the appointing
authorities, the disqualification of nenbers, the rotation of
nmenbers between the panels, and the tenporary repl acenment of
disqualified or incapacitated nenbers. The comission's

10
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rules, or any part thereof, may be repeal ed by general |aw
enacted by a majority vote of the nenbership of each house of
the legislature, or by the suprene court, five justices
concurring. The conmi ssion shall have power to issue
subpoenas. Until fornmal charges against a justice or judge are
filed by the investigative panel with the clerk of the suprene
court of Florida all proceedings by or before the conmm ssion
shal |l be confidential; provided, however, upon a finding of
probabl e cause and the filing by the investigative panel with
said clerk of such fornmal charges against a justice or judge
such charges and all further proceedi ngs before the conm ssion
shal | be public.

(5) The commission shall have access to al
information fromall executive, legislative and judicial
agenci es, including grand juries, subject to the rules of the
commi ssion. At any tine, on request of the speaker of the
house of representatives or the governor, the conm ssion shal
nmake available all information in the possession of the
conmmi ssion for use in consideration of inpeachnent or
suspensi on, respectively.

(b) PANELS. --The conmi ssion shall be divided into an
i nvestigative panel and a hearing panel as established by rule
of the comm ssion. The investigative panel is vested with the
jurisdiction to receive or initiate conplaints, conduct
i nvestigations, disniss conplaints, and upon a vote of a
sinple majority of the panel submt formal charges to the
hearing panel. The hearing panel is vested with the authority
to receive and hear formal charges fromthe investigative
panel and upon a two-thirds vote of the panel reconmend to the
suprene court the renoval of a justice or judge or the
involuntary retirenent of a justice or judge for any pernanent

11
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disability that seriously interferes with the perfornmance of
judicial duties. Upon a sinple najority vote of the nenbership
of the hearing panel, the panel may recomend to the suprene
court that the justice or judge be subject to appropriate

di sci pline.

(c) SUPREME COURT. --The suprenme court shall receive
reconmendations fromthe judicial qualifications comrssion's
heari ng panel

(1) The suprene court may accept, reject, or nodify in
whole or in part the findings, conclusions, and
reconmendati ons of the commission and it nay order that the
justice or judge be subjected to appropriate discipline, or be
renoved fromoffice with term nation of conpensation for
willful or persistent failure to performjudicial duties or
for other conduct unbeconmi ng a nenber of the judiciary
denonstrating a present unfitness to hold office, or be
involuntarily retired for any pernanent disability that
seriously interferes with the performance of judicial duties.
Mal af i des, scienter or noral turpitude on the part of a
justice or judge shall not be required for renoval fromoffice
of a justice or judge whose conduct denpnstrates a present
unfitness to hold office. After the filing of a forma
proceedi ng and upon request of the investigative panel, the
suprene court may suspend the justice or judge fromoffice,
with or without conpensation, pending final deternination of
the inquiry.

(2) The suprene court nmay award costs to the
prevailing party.

(d) The power of renoval conferred by this section
shal|l be both alternative and cunul ative to the power of
i mpeachnent .

12
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1 (e) Notwithstanding any of the foregoing provisions of
2| this section, if the person who is the subject of proceedings
3| by the judicial qualifications comrission is a justice of the
4 | suprene court of Florida all justices of such court

5] automatically shall be disqualified to sit as justices of such
6| court with respect to all proceedings therein concerning such
7 | person and the suprene court for such purposes shall be

8 | conposed of a panel consisting of the seven chief judges of

9] the judicial circuits of the state of Florida nbst senior in
10| tenure of judicial office as circuit judge. For purposes of
11 | determining seniority of such circuit judges in the event

12 | there be judges of equal tenure in judicial office as circuit
13 | judge the judge or judges fromthe | ower nunmbered circuit or
14 | circuits shall be deened senior. In the event any such chief
15 ) circuit judge is under investigation by the judicial

16 | qualifications conm ssion or is otherw se disqualified or

17 | unable to serve on the panel, the next npbst senior chief

18 | circuit judge or judges shall serve in place of such

19 | disqualified or disabled chief circuit judge.
20 (f) SCHEDULE TO SECTION 12. --
21 (1) Except to the extent inconsistent with the
22 | provisions of this section, all provisions of |aw and rul es of
23| court in force on the effective date of this article shal
24 | continue in effect until superseded in the nanner authorized
25| by the constitution
26 (2) After this section becones effective and unti
27 | adopted by rule of the conmm ssion consistent with it:
28 a. The conmmi ssion shall be divided, as deternined by
29 | the chairperson, into one investigative panel and one hearing
30| panel to neet the responsibilities set forth in this section
31 b. The investigative panel shall be conposed of:
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1 1. Four judges,

2 2. Two nenbers of the bar of Florida, and

3 3. Three non-Ilawyers.

4 c. The hearing panel shall be conposed of:

5 1. Two judges,

6 2. Two nenbers of the bar of Florida, and

7 3. Two non-|awyers.

8 d. Menbership on the panels may rotate in a nmanner

9| determned by the rules of the comni ssion provided that no

10 | nenber shall vote as a nenber of the investigative and hearing
11 | panel on the sane proceedi ng.

12 e. The commission shall hire separate staff for each
13 | panel

14 f. The menbers of the commission shall serve for

15| staggered terns of six years.

16 g. The terns of office of the present nenbers of the
17 | judicial qualifications comission shall expire upon the

18 | effective date of the anendnents to this section approved by
19| the legislature during the regul ar session of the |egislature
20| in 1996 and new nenbers shall be appointed to serve the
21| followi ng staggered terns:
22 1. Goup |I.--The terns of five nenbers, conposed of
23| two electors as set forth in s. 12(a)(1)c. of Article V, one
24 | menber of the bar of Florida as set forth ins. 12(a)(1)b. of
25| Article V, one judge fromthe district courts of appeal and
26 | one circuit judge as set forth in s. 12(a)(1l)a. of Article V,
27 | shall expire on Decenber 31, 1998.
28 2. Goup Il.--The terns of five nenbers, conposed of
29 | one elector as set forth ins. 12(a)(1)c. of Article V, two
30 | mrenbers of the bar of Florida as set forth in s. 12(a)(1)b. of
31| Article V, one circuit judge and one county judge as set forth
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1|ins. 12(a)(1)a. of Article V shall expire on Decenber 31

2 | 2000.

3 3. Goup Ill.--The terns of five nenbers, conposed of
4] two electors as set forth ins. 12(a)(1)c. of Article V, one
5| nmenber of the bar of Florida as set forth in s. 12(a)(1)b.,

6 | one judge fromthe district courts of appeal and one county

7| judge as set forth in s. 12(a)(1)a. of Article V, shall expire
8 | on Decenber 31, 2002

9 h. An appointnent to fill a vacancy of the conm ssion
10 | shall be for the remainder of the term

11 i. Selection of nenbers by district courts of appeal
12 | judges, circuit judges, and county court judges, shall be by
13| no less than a majority of the nenbers voting at the

14 | respective courts' conferences. Seteetion—of—renbers—by—the
15 | board—of—governors—of—thebar—ofFlrorida—shalH—be—bynotess
16 | than—armajority—oftheboard-

17 j. The conmission shall be entitled to recover the

18 | costs of investigation and prosecution, in addition to any

19 | penalty levied by the suprene court.
20 k. The conpensation of nenbers and referees shall be
21| the travel expenses or transportation and per diem all owance
22 | as provided by general |aw.
23 ARTI CLE XI |
24 SCHEDULE
25 SECTI ON 26. Schedule to Article V anendnent.--The
26 | anendnent of Sections 3, 8, 10, 11, and 12 of Article V by
27 | this joint resolution, if approved, shall take effect on the
28 | first Tuesday after the first Monday in January 2003. However,
29 | each person serving as a justice of the suprene court or judge
30| of a district court of appeal on the day such anendnent is
31| approved may continue in that office until the expiration of

15
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the term The linmitation on years of service expressed in

Section 11(e) of Article V does not apply with respect to any

such person until the expiration of the termthe person is

serving on the day the anendnent is approved.
BE | T FURTHER RESOLVED that in accordance with the
requi rements of section 101.161, Florida Statutes, the title

and substance of the anendnents proposed herein shall appear
on the ballot as foll ows:
CONSTI TUTI ONAL AMENDNMENT
ARTI CLE V, SECTIONS 3, 8, 10, 11, and 12;
ARTI CLE XI1, SECTION 26
APPQO NTMENT, CONFI RVATI ON, TERMS OF SUPREME COURT
JUSTI CES, COURT OF APPEAL JUDGES; JUDI Cl AL NOM NATI NG
COW SSI ON PROCEEDI NGS; JUDI Cl AL QUALI FI CATI ONS
COMM SSI ON. - - Proposes to nmake proceedi ngs of judicial
nom nati ng conmi ssions public and to abolish retention
el ections for the offices of Supreme Court justice and
district court of appeal judge, nmaking the offices appointive
by the Governor, subject to Senate confirmation, with no one
eligible to serve nore than 18 consecutive years. Proposes to
elimnate the | ocal option provisions for the selection of
circuit judges and county court judges. Proposes that judicial
noni nati ng conmi ssions nomi nate at | east three but no | ess
than one-third of the eligible applicants for any judici al
vacancy and requires inclusion of the nane of an incunbent
justice or judge with respect to Suprene Court or district
court of appeal vacancies when the vacancy occurs as the
result of the expiration of the termof office unless the
i ncunbent does not desire to be considered or is not
constitutionally eligible. Proposes a procedure for
appoi ntnent. Proposes that the four electors who reside in the
16
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state selected for the Judicial Qualifications Conmm ssion who
are nenbers of the bar of Florida be appointed by the Governor
rat her than by the governing body of the bar of Florida.
Proposes the elimnation of the requirenent that selection of
nmenbers by the board of governors of the bar of Florida be by
no less than a majority of the board. Renpves 70-year naxi num
age limtation for all judges and justices.
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