Fl ori da House of Representatives - 2002 HB 609
By Representative Ryan

1 A bill to be entitled

2 An act relating to environnental regulation

3 creating s. 403.08761, F.S.; creating the

4 "Fl orida Performance-Based Permitting Act"

5 creating s. 403.08762, F.S.; providing

6 | egislative findings and public purpose;

7 creating s. 403.08763, F.S.; establishing the
8 per f or rance- based pernitting program for

9 regul ated activities under ch. 161, F.S.

10 relating to beach and shore preservation, pt.
11 IV of ch. 373, F.S., relating to nmanagenent and
12 storage of surface waters, ch. 376, F.S.

13 relating to pollutant discharge and renoval,

14 and ch. 403, F.S., relating to environnental

15 control; providing definitions; requiring the
16 Departnent of Environnental Protection to

17 consi der the conpliance history of permt

18 appl i cants; providing categories of violations;
19 providi ng rel evant conpliance history criteria;
20 providing for burden of proof with respect to
21 civil violations; providing factors to consi der
22 With respect to evaluation of an applicant's
23 conpl i ance history; providing for possible
24 departnental actions in response to a pernit
25 application; providing conditions for pernit
26 denial or conditional issuance of a permt;
27 aut hori zi ng applicants to propose an
28 envi ronnent al nmanagenent systemas part of a
29 permt application or nodification; providing
30 for the creation of forms and for subm ssion of
31 specified information; providing for conpliance
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1 i ncentives, effective July 1, 2005, for

2 applicants who neet certain criteria;

3 aut hori zi ng the adoption of rules; providing

4 specified notification requirenents with

5 respect to formal enforcenent actions;

6 providing that an agency nay continue to

7 eval uate conpliance history based on ot her

8 provisions of law until July 1, 2005; providing
9 that, beginning July 1, 2005, the act

10 supersedes all other provisions of |aw

11 aut hori zi ng an agency to consider the

12 conpliance history of applicants for pernmits

13 ot her than general pernits; anending s.

14 403.087, F.S.; revising conditions under which
15 the departnent shall issue a pernit to

16 construct, operate, nmintain, expand, or nodify
17 an installation which nay reasonably be

18 expected to be a source of pollution; providing
19 that an applicant's conpliance history shall be
20 a factor in determ ning whether the applicant
21 has provi ded specified reasonabl e assurance;
22 anending s. 373.413, F.S.; providing for
23 applicability of the performance-based
24 permtting programto permts for the
25 construction or alteration of any stormater
26 managenent system dam i npoundnent, reservoir,
27 or appurtenant work or works, other than
28 general permts, under pt. IV of ch. 373, F.S.
29 relating to nanagenent and storage of surface
30 wat ers; amending s. 161.041, F. S.; providing
31 for applicability of the performance-based
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permtting programto all pernits issued under
ch. 161, F.S., relating to beach and shore
preservation; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 403.08761, Florida Statutes, is
created to read

403.08761 Short title.--Sections 403.08761-403. 08763
may be cited as the "Florida Perfornance-Based Pernitting
Act."

Section 2. Section 403.08762, Florida Statutes, is
created to read
403. 08762 Legislative findings; public purpose.--

(1) The Legislature finds and decl ares that:

(a) Pernit applicants with a history of conpliance

with environmental |aws should be eligible for |onger pernits,

short-formpernit renewals, and other incentives to reward and

encour age such applicants.

(b) Pernit applicants with a history of nonconpliance

with environnmental |aws shoul d be subject to nore stringent

requirenents, and in sone cases such applicants shoul d be

denied pernits for an appropriate period of tine.

(c) Pernit decisionnmaking that considers past

conpliance history and custonizes the pernmit in recognition of

that history increases protection for the environnent:

1. Because it encourages conpliance;

2. By allowing the departnent to focus financial and

personnel resources on those few persons or entities subject

to regul ation under this act with records of poor conpliance;

and
3
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1 3. Because it allows pernit applicants with

2| satisfactory records to better focus their resources.

3 (d) In order to maxim ze the benefit of a pernt

4 | deci si onnmaki ng process that recogni zes an applicant's

5| conpliance history, the evaluation of that history should be
6 | conducted in a nore clear, consistent, and predictabl e nmanner
7 (2) It is therefore declared to be the purpose of this
8| act to:

9 (a) Enhance the protection of the state's natura

10 | resources by establishing and nmaki ng avail abl e to those

11 | persons and entities regulated under this act incentives to
12 | encourage conpliance and to reward those who neet or exceed
13 | conpliance requirenents;

14 (b) Provide the departnment with clear and specific

15 ) authority to consider the conpliance history of pernit

16 | applicants and those who control the applicants when

17 | eval uati ng reasonabl e assurance and when desi gni ng and

18 | inplenenting its permtting prograns;

19 (c) dearly define the extent to which the departnent
20 | may consi der conpliance history in its pernmitting
21 | deci si onnaki ng; and
22 (d) Pronote objectivity and consistency in the
23 | eval uati on process throughout the state by establishing
24 | criteria for the review of conpliance history and by defining
25| the potential permitting consequences of conpliance and
26 | nonconpliance with environnental |aws.
27 Section 3. Section 403.08763, Florida Statutes, is
28 | created to read:
29 403. 08763 Perfornmance-based pernitting program - -
30 (1) DEFINITIONS.--As used in this section, the term
31
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(a) "Applicant" neans the proposed pernittee, the

owner, and the operator of a regulated activity seeking an

agency permt. |If the applicant has not held an agency pernit

during at least 4 of the 5 years precedi ng subm ssion of the

permt application, the termalso includes any person who has

the legal or actual authority to control the owner, operator

or pernmittee. The termal so i ncludes any person seeking the

transfer of an agency permt, and, if such prospective

transferee has not held an agency pernit during at |east 4 of

the 5 years precedi ng subm ssion of the request to transfer

the pernit, any person who has the legal or actual authority

to control the prospective transferee.

(b) "Agency" neans the Departnment of Environnental

Protection, the water managenent districts acting pursuant to

part |V of chapter 373, and | ocal governnents acting under a

del egation agreenent with the departnent or a water nmnagenent

district.

(c) "Agency statutes" neans chapter 161, part |V of
chapter 373, chapter 376, and chapter 403.

(d) "Departnent" neans the Departnent of Environnental

Protection.
(e) "Environnental statutes" neans any state or

federal statute that regulates activities for the purpose of

protecting the environnent, but does not include any statute

that regul ates activities only for purposes of zoning, growh

nmanagenent, or | and use.

(f) "Reasonabl e assurance" neans that there is a

substantial |ikelihood, although not an absol ute guarant ee,

that the proposed activity and the applicant will conply with

agency rules, statutes, orders, and pernit conditions.

5
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(g) "Regulated activity" means any activity, including

the construction or operation of a facility, installation

system or project, for which a pernit or certification is

requi red under an agency statute.

(h) "Site" neans a single parcel or nultiple

conti guous or adjacent parcels of |land on which the applicant

proposes to conduct, or has conducted, a regulated activity

and i ncludes any ot her contiguous parcels of |and owned or

controlled by the applicant. A site is considered a "new site"

if the applicant has not held an agency pernmt for a regul ated

activity at that location for at least 4 of the 5 years

precedi ng subni ssion of an application
(2) PERIOD OF REVIEW--One factor in determnining
whether a pernit applicant has provided reasonabl e assurance

of conpliance with applicable statutes and agency rules is the

conpliance history of the applicant. The departnent shal

consi der the conpliance history of the applicant during the 5

years precedi ng subnission of a conplete application to the

agency.
(3) CATEGORIES OF VIOLATIONS. --Viol ati ons of agency
rules and statutes, and offenses under applicable crimna

statutes, are categorized as foll ows:
(a) Category A --
1. Felony crinminal violations.

a. The applicant has been convicted of, entered a plea

of guilty or nolo contendere to, or had adjudication withheld

for a felony crinnal violation of any state or federa

envi ronnental | aw

b. For purposes of this subparagraph, if the applicant

is a business entity, violations include violations conmtted

by those officers, directors, trustees, partners, or
6
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manageri al enpl oyees of the applicant who have | egal or actua

operational control over the regulated activity for which a

permt is being sought.

2. Harmto humans. The applicant is responsible for a

violation of an agency statute, rule, consent order, fina

order, final judgment, or agreenent that resulted in

signi fi cant physical harmor injury to one or nore human

bei ngs.
(b) Category B.--
1. Oher crimnal violations.

a. The applicant has been convicted of, entered a plea

of guilty or nolo contendere to, or had adjudication withheld

for a misdeneanor crimnal violation of any environnental

statute in this state; or

b. The applicant has been convicted of, entered a plea

of guilty or nolo contendere to, or had adjudication withheld

for a crine of dishonesty in this state which involves or is

related to the operation of a facility or activity requiring

an agency permt. Such crines may include theft, |arceny,

dealing in stolen property, receiving stolen property,

burgl ary, enbezzl enent, obtaining property by fal se pretenses,

possession of altered property, or any fraudul ent or dishonest

deal i ng.

For purposes of this subparagraph, if the applicant is a

busi ness entity, violations include violations commtted by

those officers, directors, trustees, partners, or manageri al

enpl oyees of the applicant who have | egal or actua

operational control over the regulated activity for which a

permt is being sought.

2. Crcunvention or falsification
7
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a. The applicant is responsible for a violation

i nvol ving the knowi ng circunvention of pollution contro

equi pnent required by agency rules, statutes, orders, or

permt conditions;

b. The applicant is responsible for a violation

involving the knowing failure to install, nmamintain, or operate

any nonitoring device or nethod required to be naintained by

agency rules, statutes, orders, or permt conditions;

c. The applicant is responsible for a violation

i nvol ving the know ng subni ssion of any fal se statenent,

representation, or certification in any application, record,

report, plan, or other docunent filed or required to be

nmai nt ai ned by agency rules, statutes, orders, or pernit

condi ti ons; or

d. The applicant is responsible for a violation

involving falsifying, tanpering with, or knowi ngly rendering

i naccurate any nonitoring device or nethod required to be

nmai nt ai ned by agency rules, statutes, orders, or pernit

condi ti ons.

3. Harmto the environnment. The applicant is

responsible for any violation of an agency statute, rule,

consent order, final order, final judgnment, or agreenent that

resulted in significant harmor injury to the environnent.
(c) Category C. --
1. The applicant is responsible for a violation of an

agency statute, rule, consent order, final order, agreenent,

or final judgment involving the agency which resulted in a

significant threat to human health or the environnent.

2. The applicant is responsible for a violation of an

agency statute, rule, consent order, final order, agreenent,

or final judgnment involving the agency which is not addressed
8
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1| in subparagraph 1., which has not been resolved, and which the
2 | applicant has not attenpted to resolve through a consent order
3| or other agreement with the agency, following a good-faith

4| effort on the part of the applicant at participation in a

5| process designed to achi eve such resol ution

6 (d) Category D.--The applicant is responsible for two
7] or nore violations, on at | east two separate occasions, of

8 | agency statutes, rules, consent orders, final orders,

9| agreenents, or final judgnents involving the agency which

10 | establish a pattern of nonconpliance indicating that the

11 | applicant is unwilling or unable to conply with applicable

12 | agency standards and criteria.

13 (4) RELEVANT COWVPLI ANCE HI STORY.--In eval uating an

14 | applicant's conpliance history, the agency shall consider only
15| those violations categorized in subsection (3), and only in
16 | accordance with the following criteria:

17 (a) |If the application is for the renewal of an agency
18 | pernmit, or for a new permt at any site other than a new site,
19 | the agency shall consider the applicant's violations at that
20| site, and shall also consider any of the applicant's Category
21| Acrines at any site in the United States.
22 (b) If the applicationis for a new pernit at a new
23| site, the agency shall consider the applicant's violations at
24| any site in the state.
25 (c) If the application is for an operation permt for
26 | a regulated activity for which a construction permt was
27 | i ssued during the 5 years preceding the application, and if
28 | the agency evaluated the conpliance history of the applicant
29 | during the review of the construction pernit, the agency shal
30 | not reevaluate that conpliance history, unless the entities
31| whose histories were originally reviewed were responsi ble for

9
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1| additional violations occurring after the agency conpl eted the

2| construction permt review

3 (d) This subsection does not apply to general pernits

4] issued in accordance with ss. 373.414 and 403.814, and only

5| subsections (11)-(14) apply to applications for closure and

6 | postcl osure pernits. However, the agency may continue to use

7]its authority under s. 403.087 to consider the conpliance

8| history of those seeking to use a general permt.

9 (5) dWVIL VIOLATI ONS; BURDEN COF PROCF. - - The agency nay
10| consider all civil violations that were commtted during the
11 | relevant review period and that resulted in the initiation of
12 | a formal enforcenent action by the agency. However, if a civil
13| violation or violations have not been resol ved or adjudi cated
14 | before the agency takes final action on the application, the
15 ) civil violation nust be established by a preponderance of the
16 | evidence in any subsequent proceedi ng chall engi ng the agency's
17 | proposed agency action. In all such proceedi ngs:

18 (a) The pernmit applicant has the initial burden in any
19 | proceedi ng chal |l engi ng the proposed agency action of

20| establishing a prina facie case that it has provided

21 | reasonabl e assurance and is entitled to the pernmit;

22 (b) The agency, or any party seeking to establish

23| violati ons under this subsection, then has the burden of

24 | presenting by a preponderance of the evidence a prim facie
25| case supporting the violations it contends were the

26 | responsibility of the applicant, as well as the pattern of
27 | nonconpliance if a Category Dviolation is alleged; and

28 (c) The permit applicant retains the ultinmate burden
29 | of persuasion that it has provided reasonabl e assurance with
30| respect to all issues.

31
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(6) FACTORS TO CONSIDER. --1f the agency deternines
that the applicant is responsible for any Category A Category

B, or Category D violation, the agency shall initiate a

further review |f the agency determines that the applicant is

responsi ble for any Category C violation, the agency may

initiate a further review The follow ng factors nust be

consi dered and weighed in order to evaluate such violations in

the context of the applicant's overall conpliance history, and

to determ ne whether the applicant has provi ded reasonabl e

assurance of future conpliance with agency rul es and stat utes:

(a) The nunber of violations or crines and the

seriousness of such violations or crines;

(b) The nunber of other simlar facilities controlled

by the applicant;

(c) The nunber and conplexity of permits held by the

appl i cant;
(d) Whether the violations or crines involved

regul atory prograns that are the sane as, or simlar to, the

regul atory program under which the pernit is being requested,

(e) VWhether the violations or crines involved

activities that are the sane as, sinmlar to, or related to the

regulated activity for which a pernit is being requested;

(f) \Whether the applicant has resolved, or in good

faith participated in a process to resolve, all previous

violations by the applicant; and

(g) VWhether the applicant has devel oped an

envi ronnent al nanagenent systemthat conplies with the

requi rements of subsection (9).
(7) PGCsSIBLE ACTIONS. --After considering the
applicant's conpliance history, including any nitigating

11
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1| factors, the agency may in its discretion take one or nore of
2] the foll owing actions:

3 (a) |Issue a permit with special conditions designed to
4| mininize the likelihood of simlar future violations.

5 (b) Issue a permit with an acconpanyi ng adm ni strative
6| order. The adninistrative order may include a schedule for

7] comng into conpliance with agency rules, statutes, orders, or
8| pernmit conditions; additional operating, training, or auditing
9 | procedures necessary to assure conpliance; specified penalties
10| for future nonconpliance; and financial assurance in the form
11| of a cash deposit, bond, insurance policy, or letter of credit
12 | sufficient to cover damages or cleanup costs that could

13 | foreseeably result fromfuture violations.

14 (c) Require independent conpliance audits or prograns
15 ) at the regulated activity at the applicant's cost.

16 (d) Issue a permit with a duration of less than 5

17 | years, if not prohibited by federal |aw

18 (e) Issue a permit with nore frequent reporting

19 | requirenents than are generally required by rule or practice.
20 (f) Issue a permt requiring financial assurance
21 | desi gned to guarantee performance.
22 (8) PERM T DEN AL; CONDI TI ONAL | SSUANCE. - - The agency
23| may deny a pernit application only if the agency deternines
24 | that any action taken under subsection (7) woul d not
25 | reasonably be expected to result in future conpliance. Upon
26 | such deternination, the agency may, in its discretion, deny a
27 | permit application, or issue a conditional permt, in
28 | accordance with the foll ow ng
29 (a) |If the applicant is responsible for a Category A
30| violation, the agency may deny the pernit application, and the
31| applicant is not entitled to apply for a pernit for the

12
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regul ated activity for which a pernit is sought for a period

of 1 year fromthe date of entry of a final order denying the

permt.
(b) If the applicant is responsible for two or nore

Category B violations, the agency may deny the pernit

application, and the applicant is not entitled to apply for a

permit for the regulated activity for a period of 6 nonths

fromthe date of entry of a final order denying the pernit.

(c) If the applicant is responsible for a Category D

violation, the agency nmay issue a permt, not to exceed 1 year

in duration, which may al so i nclude any of the actions

provided for in subsection (7). The following criteria wll

apply to any such permt:

1. The agency shall include in its notice of intended

agency action a statenent explaining that the agency has

determ ned that the applicant has a pattern of nonconpliance

and that this determnation has forned the basis for taking

any of the actions provided for in subsection (7). The agency

shall also include a notification that an application to renew

the pernit could be denied if the pattern of nonconpliance

conti nues.
2. If, at the tinme for pernit renewal, the agency

determ nes that the applicant has denpbnstrated a continui ng

pattern of nonconpliance, the agency shall deny the pernit

renewal application, and the applicant is not entitled to

apply for a permt for the regulated activity for which permt

renewal is sought for a period of 6 nonths fromthe date of

entry of a final order denying the permt renewal.

(d) In considering an application for a pernit that

i ncludes corrective action requirenents, the agency nay deny

that portion of the permt authorizing operation, and may
13
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issue a pernit that contains only the specified corrective

action requirenents and conditions.

(e) If the applicant has twice been denied a permt in

accordance with this subsection during the 5 years precedi ng

subm ssion of a conplete application to the agency, the

applicant may not apply for a pernmt for any regul ated

activity in this state.
(9) ENVI RONVENTAL MANAGEMENT SYSTEMS. - - An appl i cant
may propose an environnental managenent systemas part of a

permt application or nodification. For the purposes of

par agraph (6)(f) and paragraph (11)(b), such a program nust be

approved by the departnent and be included as a specific

permt condition. An approved environnental nmanagenent system

must :

(a) Be designed to elinmnate or reduce the likelihood

of recurrence of violations;

(b) Establish conpliance standards and procedures to

be followed by the applicant's enpl oyees and agents which are

reasonably capabl e of reducing the prospect of violations;

(c) Provide that specific individuals who have

substantial control over the applicant or who have a

substantial role in the applicant's policynmaki ng have been

assigned overall responsibility to oversee conpliance with

such standards and procedures;

(d) Provide that the applicant use due care not to

del egate substantial discretionary authority to individuals

whom t he applicant knows, or should have known through the

exerci se of due diligence, have engaged in violations;

(e) Be conmunicated effectively to all enpl oyees and

i ndependent contractors by requiring routine participation in

training prograns and by disseninating witten or electronic
14
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information that explains programrequirenents in a practica

manner ;
(f) Establish nonitoring and auditing systens

reasonably designed to detect environnental violations by the

appl i cant's enpl oyees and i ndependent contractors;

(g) Establish a readily avail able reporting system

wher eby enpl oyees and i ndependent contractors nay report

environnental violations by others within the applicant's

organi zation without fear of retribution; and

(h) Be consistently enforced through appropriate

di sciplinary and i ncentive nechani sns, including, as

appropriate, discipline of individuals responsible for the

failure to detect an environnental violation

(10) FORM --The agency shall establish by rule a form

to be used for the purpose of inplenenting this section. Each

permt application submitted to the agency under this section

nust be acconpanied by this conpleted form During the pernit

review process, the formshall be updated by the applicant to

reflect any changes in any infornmation included on the

application fromthe tine of submi ssion of the application

until the agency nakes a final deternination on the

application. The formnust include the foll ow ng:

(a) A section requiring each applicant to report the

relevant crimnal history of the applicant, including the

nature of any offense or offenses, the date of the offense,

the court having jurisdiction in the case, the date of

convi ction or other disposition, and the disposition of the

of fense; and

(b) A section requiring each applicant who has not

hel d an agency permt during the 5 years precedi ng subni ssion

of a pernmit application to identify those persons having | ega
15
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or actual authority to control the owner, operator, or

permttee. The formshall specify in detail the information

required to be reported.
(11) COWPLI ANCE | NCENTI VES. - -Effective July 1, 2005,
any applicant who neets the criteria set forth in this

subsection is eligible for the incentives set forth in this

subsection, unless otherwi se prohibited by state or federa

statute, agency rule, or federal regulation, provided that the

applicant neets all other applicable criteria for the i ssuance

of a pernmit. In order to obtain an incentive, the applicant

nmust affirmatively request the incentive as part of the pernit

appl i cati on.

(a) Tier 1. An applicant is eligible for the

i ncentives under subparagraphs 1. and 2. if the applicant

conducted the regulated activity for which a pernit is sought

for at least 4 of the past 5 years or, if it is a new

regul ated activity, the applicant conducted a sinilar

regul ated activity under an agency pernit for at |east 4 of

the past 5 years, and the applicant has not been responsible

for any Category A, Category B, Category C, or Category D

vi ol ati ons:
1. Extended permit. A renewal of an operation or

cl osure permt, which nay include expansions or nodifications

i nvol ving construction, shall be issued for a period of 5

years and shall be automatically renewed for an additional 5

years without agency action under the foll owi ng conditions:
a. At l|least 180 days before the end of the first
5-year period, the applicant shall conplete and subnmit the

prescribed formto the agency. The applicant shal

concurrently publish notice of the application in a newspaper

of general circulation in the county in which the regul ated
16
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activity is conducted, and informthe public that the agency

will accept comments on the conpliance history of the

applicant for a period of 30 days after the notice is

published. Wthin 45 days after publication, the agency shal

conduct a review of the conpliance history of the applicant,

i ncludi ng consideration of any tinely public coments, and

shal | determ ne whether the applicant continues to neet the

criteria set forth in this paragraph

b. If the applicant no longer neets the criteria set

forth in this paragraph, the agency shall so notify the

applicant and shall require the applicant to subnit a permt

renewal application in accordance with applicabl e agency

statutes and rules. A renewal application subnitted within 60

days after such notification is considered tinely subnitted

for purposes of s. 120.60.

c. |If the applicant neets the criteria set forth in

this paragraph, the agency may notify the applicant, but need

take no further action for the renewal to be effective.

d. If the applicant seeks to transfer the extended

permit to another entity, the transferee shall conplete and

submt the prescribed formas part of the transfer

application. |If the agency determ nes that the transferee has

net the criteria set forth in this paragraph over the previous

5 years, and if the transferee conplies with all other

applicable criteria, the agency shall transfer the extended

permt.
2. Short-formrenewals. Renewal of pernits not

i nvol ving substantial construction or expansi on nay be nmade on

a shortened application formspecifying only the changes in

the regulated activity for which pernit renewal is sought or a

certification by the pernittee that no changes in the
17
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regul ated activity are proposed, if that is the case.

Applicants for short-formrenewals shall conplete and subnit

the prescribed conpliance formwi th the application and shal

remai n subject to the conpliance history review of this

section. Al other procedural requirenents for renewal

applications under this section shall apply to short-form

renewal s. Thi s subparagraph suppl enents any expedited review

processes prescribed in agency rul es.

(b) Tier 2. An applicant is eligible for the

i ncentives under subparagraphs 1.-4. if the applicant neets

the requirenents set forth in paragraph (a) and has

i npl erented an environnental nanagenent systemas provided in

subsection (9) which results in achi eving performance

obj ectives that exceed the agency's m ni mrum conpli ance

st andar ds:
1. Extended permits and short-formrenewal s as

provided for in paragraph (a). However, if the applicant has

conducted a regulated activity at a site for at least 5 years,

the applicant is eligible for a 10-year pernit at that site.

2. Fewer routine inspections than other regul ated

activities simlarly situated.

3. Expedited review of requests for pernit

nodi fi cati ons.

4, Oher incentives as nay be provided by the agency,

whi ch may include recognition by the secretary or

prograntspecific incentives.

(12) RULEMAKI NG --The departnent may adopt rul es
pursuant to ss. 120.536(1) and 120.54 to adm nister this
section. Any such rules adopted by the departnent shall apply

to all agencies as defined in this section, unless an agency

18
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has adopted its own rule that is substantially identical to

the departnent's rule.
(13) ENFORCEMENT ACTI ON; NOTI FI CATION. - - The agency is
encouraged to work with pernittees and permt applicants

before taking any of the actions authorized under this

section, in order to encourage conpliance and avoid the overly

bur densone consequences of nonconpliance. In each case in

which the agency initiates a fornmal enforcenent action, it

shall clearly and specifically:

(a) Informthe alleged violator of the provisions of

this section;

(b) Put the alleged violator on notice of the

potential consequences of continui ng nonconpliance; and

(c) Informthe alleged violator if the agency has

determ ned that a Category A, Category B, or Category C

viol ati on has occurred.
(14) CONSTRUCTION. --This section shall not be
construed to limt an agency's existing authority to consider

factors other than an applicant's conpliance history, such as

the technical nerits of a proposed project or the applicant's

financial and human resources, when deternini ng whet her the

appl i cant has provided the reasonabl e assurance necessary to

receive the requested pernmt, nor shall anything in this

section be construed to limt an agency's existing authority

to i npose special conditions in any pernit or to revoke any

permt.
(15) EFFECT. - - Notwi t hst andi ng any provision of this
section to the contrary, an agency nmay continue to eval uate

conpl i ance history based upon other provisions of |aw unti

July 1, 2005. After July 1, 2005, this section shall supersede

all other provisions of |aw authorizing an agency to consi der
19
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the conpliance history of applicants for permts, other than

general permts.
Section 4. Subsection (5) of section 403.087, Florida
Statutes, is anended to read:

403.087 Pernits; general issuance; denial; revocation
prohi bition; penalty.--

(5) The departnent shall issue permits to construct,
operate, maintain, expand, or nodify an installation which may
reasonably be expected to be a source of pollution only if the
applicant affirmatively provides the departnent with

reasonabl e assurance that the proposed activity and appli cant

will conmply with departnent rules, statutes, orders, and
permt conditions whenitt—determnes—that—the—instatHation—+s

as provided in s. 403.088 or s. 403.0872. The conpli ance

hi story of the applicant shall be one factor in determning

whet her the applicant has provided such reasonabl e assurance.

However, separate construction pernits shall not be required
for installations permtted under s. 403.0885, except that the
departnment may require an owner or operator proposing to
construct, expand, or nodify such an installation to subnit
for departnment review, as part of application for permt or
permt nodification, engineering plans, prelimnary design
reports, or other information 90 days prior to commencing
construction. The departnent may al so require the engi neer of
record or another registered professional engineer, within 30
days after construction is conplete, to certify that the
construction was conpleted in accordance with the pl ans

20
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1| subnitted to the departnent, noting mnor deviations which
2 | were necessary because of site-specific conditions.

3 Section 5. Subsection (6) is added to section 373. 413,
4| Florida Statutes, to read

5 373.413 Pernits for construction or alteration.--
6 (6) The provisions of s. 403.08763, the

7 | performance-based pernitting program apply to all permts
8 | i ssued under this section other than general permts.

9 Section 6. Subsection (5) is added to section 161. 041,
10| Florida Statutes, to read

11 161.041 Pernits required.--

12 (5) The provisions of s. 403.08763, the

13 | perfornmance-based pernmitting program shall apply to al

14 | pernmits issued under this chapter

15 Section 7. This act shall take effect July 1, 2002.
16
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l EE R b A b b S I b I S S b b S S I b S b

2 HOUSE SUVMMARY

3
Creates the "Florida Performance-Based Permitting Act."

4 Provi des | egislative findings and public purpose!.
Est abl i shes the_Perfornance-based permtting programfor

5 regul ated activities under ch. 161 .S., relating to
beach and shore preservation, pt. iV of ch. 373, F.S.

6 relatlng t o managenent and storage of surface waters, ch
376, F.S., relating to Ppllutant di scharge and renoval ,

7 and ch. 403, 'F.S., relating to environnental control
Provi des detinitions. Requires the Departnent. of

8 Envi ronnmental Protection to consider the conpliance
history of permt applicants. Provides categories of

9 vi ol ations. Provides rel evant conpliance hisftory
criteria. Provides for burden of proof with reSpect to

10 civil violations. _Provides factors to consider with
resPect to eval uation of an applicant's conpliance .

11 hi story. Provides for possible departnental actions in
response to a permt application, _ Provides conditions

12 for pernmit denial and conditional issuance of a Pernlt.
Aut hori zes applicants to propose an_environnenta

13 nana?enent systemas part of a permt application or
nodi fication. Provides for the creation of fornms and for

14 subm ssion of specified information, Provides for
conpl i ance incentives, effective July 1, 2005, for

15 applicants who nmeet certain criteria. Authorizes the
adoption of rules. Provides specified notification

16 requirements with respect to formal enforcenent actions.
Provi des that an agency nmay conti nue to eval uate ]

17 conpl i ance history based oh other provisions of |aw unti
July 1, 2005, at which tinme the act supersedes all other

18 provi sions of [aw authorizing an agency to consider the
conpliance history of applicants for permts other than

19 general permts.

20 . L . .
Revi ses conditions under which the departnment shall issue

21 a permt to construct, operate, maintain, expand, or
modi fy an installation which may reasonably be expected

22 to be’a source of pollution. Provides that an applicant's
conpliance history shall be a factor in_determ ning

23 whet her the applicant has provi ded specified reasonabl e
assur ance.
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31
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