Florida Senate - 2002 CS for CS for SB 640

By the Cormittees on Judiciary; Health, Aging and Long- Term
Care; and Senator Burt

308-1930-02
1 Abill to be entitled
2 An act relating to criminal offenses involving
3 health care practitioners; creating s. 456. 075,
4 F.S.; authorizing a representative of the
5 Departnent of Health to appear in a crimna
6 proceedi ng agai nst a health care professiona
7 to furnish informati on, nmake recommendati ons,
8 or provide other assistance; providing that the
9 court may order the representative to appear in
10 a crimnal proceeding that relates to the
11 qgualifications, functions, or duties of a
12 health care professional; anending s. 893. 13,
13 F.S.; increasing the penalty inposed for
14 wi thhol ding infornation froma practitioner
15 concerning a controlled substance; prohibiting
16 a practitioner fromknow ngly assisting a
17 person in obtaining a controlled substance
18 t hrough fraud or schene, know ngly prescribing
19 a controlled substance for a fictitious person
20 or prescribing a controll ed substance for
21 pur poses of nonetary benefit; providing for a
22 perm ssive inference that a prescribing
23 practitioner knowi ngly assisted a person to
24 obtain a controlled substance through fraud;
25 provi di ng penalties; amending s. 921. 0022,
26 F.S., relating to the offense severity ranking
27 chart of the Crim nal Puni shnent Code;
28 conformi ng provisions to changes nade by the
29 act; anmending s. 921.187, F.S.; conformng
30 cross-references; providing an effective date.
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Section 456.075, Florida Statutes, is

4| created to read

5 456.075 In any crimnal proceedi ng agai nst a person

6| licensed by the departnent to practice a health care

7| profession in this state, a representative of the departnent

8| may voluntarily appear and furni sh pertinent information, make
9 | recommendati ons regardi ng specific conditions of probation, or
10 | provide any other assistance necessary to pronote justice or
11| protect the public. The court nmay order a representative of

12 | the departnent to appear in any crimnal proceeding if the

13| crinme charged is substantially related to the qualifications,
14 | functions, or duties of a health care professional |icensed by
15| t he departnent.

16 Section 2. Subsection (7) of section 893.13, Florida
17 | Statutes, is anended, and present subsections (8), (9), and
18 | (10) of that section are anmended and redesi gnated as

19 | subsections (9), (10), and (11), respectively, and a new

20 | subsection (8) is added to that section, to read:

21 893.13 Prohibited acts; penalties.--

22 (7)(a) It is unlawful for any person

23 1. To distribute or dispense a controlled substance in
24 | violation of this chapter

25 2. To refuse or fail to nmake, keep, or furnish any

26 | record, notification, order form statenent, invoice, or

27 | information required under this chapter

28 3. To refuse an entry into any premni ses for any

29 | inspection or to refuse to all ow any inspection authorized by
30| this chapter.

31
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4. To distribute a controlled substance naned or
described in s. 893.03(1) or (2) except pursuant to an order
formas required by s. 893. 06.

5. To keep or maintain any store, shop, warehouse,
dwel l'ing, building, vehicle, boat, aircraft, or other
structure or place which is resorted to by persons using
control |l ed substances in violation of this chapter for the
pur pose of using these substances, or which is used for
keeping or selling themin violation of this chapter

6. To use to his or her own personal advantage, or to
reveal, any information obtained in enforcenent of this
chapter except in a prosecution or administrative hearing for
a violation of this chapter.

7.8— To possess a prescription formwhich has not been
conpl eted and signed by the practitioner whose nane appears
printed thereon, unless the person is that practitioner, is an
agent or enployee of that practitioner, is a pharmacist, or is
a supplier of prescription forns who is authorized by that
practitioner to possess those forns.

8. To withhold information froma practitioner from

whom t he person seeks to obtain a controll ed substance or a

prescription for a controlled substance that the person naking

the request has received a controll ed substance or a

prescription for a controlled substance of |ike therapeutic

use from another practitioner within the previous 30 days.
3
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9. To acquire or obtain, or attenpt to acquire or
obtai n, possession of a controlled substance by
m srepresentation, fraud, forgery, deception, or subterfuge.

10. To affix any false or forged |label to a package or
receptacle containing a controlled substance

11. To furnish false or fraudulent materi al
information in, or omt any material information from any
report or other docunent required to be kept or filed under
this chapter or any record required to be kept by this
chapter.

(b) Any person who violates the provisions of
subpar agraphs(a) 1. - 7. tayt—8-—commits a ni sdeneanor of the
first degree, punishable as provided in s. 775.082 or s.
775.083; except that, upon a second or subsequent violation
the person conmits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(c) Any person who violates the provisions of
subpar agr aphs(a) 8. -11. ta&y9—2tt—commits a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
(8)(a) Notwi thstandi ng subsection (9), a prescribing

practitioner nmay not:

1. Knowingly assist a patient, other person, or the

owner of an animal in obtaining a controlled substance through

deceptive, untrue, or fraudul ent representations in or rel ated

to the practice of the prescribing practitioner's professiona

practice;
2. Enploy a trick or schene in the practice of the

prescribing practitioner's professional practice to assist a

patient, other person, or the owner of an aninal in obtaining

a controll ed substance;

4
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3. Knowingly wite a prescription for a controlled

substance for a fictitious person; or

4, Wite a prescription for a controll ed substance for

a patient, other person, or an animal if the sole purpose of

writing such prescription is to provide a nonetary benefit to,

or obtain a nonetary benefit for, the prescribing

practitioner.

(b) If the prescribing practitioner wote a

prescription or multiple prescriptions for a controlled

substance for the patient, other person, or aninmal for which

there was no nedical necessity, or which was in excess of what

was nedically necessary to treat the patient, other person, or

animal, that fact does not give rise to any presunption that

the prescribing practitioner violated subparagraph (a)1., but

may be considered with other conpetent evidence in deternining

whet her the prescribing practitioner knowingly assisted a

patient, other person, or the owner of an animal to obtain a

control |l ed substance in violation of subparagraph (a)l.

(c) A person who violates paragraph (a) commits a

felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.
(d) Notwithstandi ng paragraph (c), if a prescribing

practitioner has viol ated paragraph (a) and received $1, 000 or

nore in paynent for witing one or nbre prescriptions or, in

the case of a prescription witten for a controll ed substance

described in s. 893.135, has witten one or nore prescriptions

for a quantity of a controlled substance which, individually

or in the aggregate, neets the threshold for the offense of

trafficking in a controll ed substance under s. 893. 15, the

violation is reclassified as a felony of the second degree and

ranked in level 4 of the Crimnal Punishnent Code.
5
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(9) (8) The provisions of subsections(1)-(8){H—#r
are not applicable to the delivery to, or actual or

constructive possession for nedical or scientific use or
purpose only of controll ed substances by, persons included in
any of the follow ng cl asses, or the agents or enpl oyees of
such persons, for use in the usual course of their business or
profession or in the perfornmance of their official duties:

(a) Pharnaci sts.

(b) Practitioners.

(c) Persons who procure controlled substances in good
faith and in the course of professional practice only, by or
under the supervision of pharnacists or practitioners enployed
by them or for the purpose of |awful research, teaching, or
testing, and not for resale.

(d) Hospitals that procure controlled substances for
| awf ul administration by practitioners, but only for use by or
in the particular hospital

(e) Oficers or enployees of state, federal, or |oca
governnents acting in their official capacity only, or
informers acting under their jurisdiction

(f) Common carriers.

(g) Manufacturers, whol esalers, and distributors.

(h) Law enforcenent officers for bona fide | aw
enforcenent purposes in the course of an active crimna
i nvestigation.

(10) (9> Notwi t hstandi ng any provision of the
sentencing guidelines or the Crimnal Punishnment Code to the
contrary, on or after Cctober 1, 1993, any defendant who:

(a) Violates subparagraph (1)(a)l., subparagraph
(1)(c)2., subparagraph (1)(d)2., subparagraph (2)(a)l., or
par agraph (5)(a); and

6
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(b) Has not previously been convicted, regardl ess of
whet her adj udi cati on was wi thheld, of any felony, other than a
vi ol ation of subparagraph (1)(a)l., subparagraph (1)(c)2.
subparagraph (1)(d)2., subparagraph (2)(a)l., or paragraph
(5)(a),

may be required by the court to successfully conplete a term
of probation pursuant to the terns and conditions set forth in
S. 948.034(1), in lieu of serving a termof inprisonnent.
(11) £36) Notwi t hstandi ng any provision of the

sentencing guidelines or the Crimnal Punishnment Code to the
contrary, on or after January 1, 1994, any defendant who:

(a) Violates subparagraph (1)(a)2., subparagraph
(2)(a)2., paragraph (5)(b), or paragraph (6)(a); and

(b) Has not previously been convicted, regardl ess of
whet her adj udi cati on was wi thheld, of any felony, other than a
vi ol ati on of subparagraph (1)(a)2., subparagraph (2)(a)2.
par agraph (5)(b), or paragraph (6)(a),

may be required by the court to successfully conplete a term
of probation pursuant to the terns and conditions set forth in
S. 948.034(2), in lieu of serving a termof inprisonnent.

Section 3. Paragraphs (a) and (c) of subsection (3) of
section 921.0022, Florida Statutes, as anended by section 2 of
chapter 2001-358, Laws of Florida, are anended to read:

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

7
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18(3) (a)

054(2) (b)

15(2) (b)

30(5)

35(1) (a)

26(1) (a)

212(1)

212( 4)

212(5) (a)
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Fel ony
Degr ee

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

CS for CS for SB 640

Descri ption

(a) LEVEL 1

Counterfeit or altered state
|ottery ticket.

Di scretionary sal es surtax;
limtations, adm nistration, and
col | ection.

Failure to renmt sal es taxes,
amount greater than $300 but |ess
t han $20, 000.

Sel |, exchange, give away
certificate of title or

i dentification nunber plate.
Tanper, adjust, change, etc., an
odonet er .

Counterfeit, manufacture, or sel
registration |license plates or
val i dati on stickers.

Possessi on of forged, stolen,
counterfeit, or unlawfully issued
driver's license; possession of
sinmul ated identification.

Supply or aid in supplying

unaut hori zed driver's license or
identification card.

Fal se application for driver's
license or identification card.

8
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13(3) (a)

. 135(1)

663( 1)

39(2)

39(3) (a)

. 071(1)

151( 1)

302(1)

27(1)
69

8a Senate - 2002

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd
3rd

CS for CS for SB 640

Mol est any stone crab trap, line,
or buoy which is property of

I i censehol der.

Mol est any blue crab trap, line,
or buoy which is property of

I i censehol der.

Poach any alligator or
crocodili a.

Unaut hori zed use, possession
forgery, or alteration of food
stanps, Medicaid I D, value
greater than $200.

Fraudul ent m sappropriation of
public assi stance funds by

enmpl oyee/ of ficial, value nore

t han $200.

Fal se statenent or representation
to obtain or increase

unenpl oynent conpensati on
benefits.

Def raud an i nnkeeper, food or

| odgi ng val ue greater than $300.
Violation of the Florida
Securities and | nvestor
Protection Act.

Possess still or still apparatus.
Tenant renoves property upon

whi ch |ien has accrued, val ue
nore than $50.
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014(3) (c)
081(2)
04(4) (a)
52(2)

01

122( 3)
04(1)

31(1) (a)

041(1)

05
(b) &(4) (c)

015( 3)
016( 1)
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3rd

3rd

3rd

3rd

3rd

3rd
3rd

3rd

3rd

3rd

3rd
3rd

CS for CS for SB 640

Petit theft (3rd conviction);
theft of any property not
specified in subsection (2).

Unl awful | y nmakes or causes to be
made a reproduction of a trade
secret.

O fense against intellectual
property (i.e., conputer
prograns, data).

Hring with intent to defraud,
not or vehi cl e servi ces.

Bi gany.

Fighting or baiting ani nals.

Any erasure, alteration, etc., of
any repl acenent deed, nap, plat,
or other docunent listed in s.
92. 28.

Sell, deliver, or possess
counterfeit controlled
substances, all but s. 893.03(5)
dr ugs.

St oppi ng paynent with intent to
defraud $150 or nore.

Knowi ng, making, issuing
wort hl ess checks $150 or nore or
obtai ning property in return for
wor t hl ess check $150 or nore.
Bri bery.
Publ i c servant receiving unl awful
conpensati on.
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1| 838.15(2)

2 | 838. 16

3 | 843. 18

4

5| 847.011(1) (a)
6

7

8 | 849.01

9 | 849.09(1) (a)-(d)
10

11

12

13

14 | 849. 23

15

16

17 | 849. 25(2)

18 | 860. 08

19 | 860. 13(1) (a)
20
21 | 893.13(2) (a) 2.
22 | 893. 13(6) (a)
23
24 | 893-43(P{ay1o-
25
26 | 934.03(1) (a)
27
28
29
30
31
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3rd

3rd

3rd

3rd

3rd
3rd

3rd

3rd
3rd
3rd

3rd
3rd

3rd
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Commerci al bribe receiving.

Commercial bribery.
Fl eeing by boat to elude a | aw
enforcenent officer
Sell, distribute,
| ewd, etc.

convi ction).

etc., obscene,
mat erial (2nd
Keepi ng ganbl i ng house.

Lottery; set up, pronote, etc.

or assist therein, conduct or
advertise drawing for prizes, or
di spose of property or noney by
neans of lottery.
Ganbl i ng-rel at ed machi nes;
"comon of fender" as to property
rights.

Engagi ng i n booknaki ng.
Interfere with a railroad signal
Qperate aircraft while under the
i nfl uence.

Pur chase of cannabis.

Possessi on of cannabis (nore than
20 grans).

AHHx—false—or—forgedtabet—to

Intercepts, or procures any other
person to intercept, any wire or
oral conmmuni cati on.

(c) LEVEL 3

11
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1| 316.1935(2) 3rd Fleeing or attenpting to el ude
2 | aw enforcenent officer in marked
3 patrol vehicle with siren and
4 | ights activat ed.
5] 319. 30(4) 3rd Possessi on by junkyard of notor
6 vehicle with identification
7 nunber plate renoved.
8] 319.33(1)(a) 3rd Alter or forge any certificate of
9 title to a notor vehicle or
10 nobi | e home.
11 ] 319.33(1)(c) 3rd Procure or pass title on stolen
12 vehi cl e.
13| 319. 33(4) 3rd Wth intent to defraud, possess
14 sell, etc., a blank, forged, or
15 unlawful |y obtained title or
16 regi stration.
17 | 328. 05(2) 3rd Possess, sell, or counterfeit
18 fictitious, stolen, or fraudul ent
19 titles or bills of sale of
20 vessel s.
21| 328.07(4) 3rd Manuf act ure, exchange, or possess
22 vessel with counterfeit or wong
23 | D nunber .
24 | 376.302(5) 3rd Fraud rel ated to rei nbursenent
25 for cleanup expenses under the
26 I nland Protection Trust Fund.
27 | 501.001(2)(b) 2nd Tanpers with a consuner product
28 or the container using materially
29 fal se/ mi sl eadi ng i nformation
30| 697.08 3rd Equi ty ski mm ng
31
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1| 790.15(3) 3rd Person directs another to

2 di scharge firearmfroma vehicl e.
3] 796.05(1) 3rd Live on earnings of a prostitute
4] 806.10(1) 3rd Mal i ci ously injure, destroy, or
5 interfere with vehicles or

6 equi pnent used in firefighting.
7 | 806. 10(2) 3rd Interferes with or assaults

8 firefighter in performnce of

9 duty.

10 ] 810.09(2)(c) 3rd Trespass on property other than
11 structure or conveyance arned

12 with firearm or dangerous weapon.
13 | 812.014(2)(c) 2. 3rd Grand theft; $5,000 or nore but
14 | ess than $10, 000.

15| 815.04(4) (b) 2nd Conmput er offense devised to

16 defraud or obtain property.

17 | 817.034(4) (a) 3. 3rd Engages in schene to defraud

18 (Fl orida Communi cati ons Fraud

19 Act), property valued at |ess

20 t han $20, 000.

21| 817. 233 3rd Burning to defraud insurer

22 | 817.234(8) &(9) 3rd Unl awful solicitation of persons
23 i nvol ved in motor vehicle

24 acci dent s.

25| 817.234(11) (a) 3rd | nsurance fraud; property val ue
26 | ess than $20, 000.

27 | 817.505(4) 3rd Pati ent brokering

28 | 828.12(2) 3rd Tortures any aninmal with intent
29 to inflict intense pain, serious
30 physical injury, or death.

31
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ri
19

28(2) (a)

29

021(3) (b)
19

01(2)

13(1) (a) 2.

13(1) (d) 2.

13(1) () 2.
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3rd

2nd

3rd

3rd

3rd
3rd

2nd

2nd

CS for CS for SB 640

Counterfeiting a paynent
instrument with intent to defraud
or possessing a counterfeit
payment instrunent.

Possessi on of instrunents for
counterfeiting drivers' |icenses
or identification cards.
Threatens unlawful harmto public
servant .

Injure, disable, or kill police
dog or horse.

Riot; inciting or encouraging.
Sell, manufacture, or deliver
cannabis (or other s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs).

Sell, manufacture, or deliver s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs within 200 feet
of university or public park
Sell, manufacture, or deliver s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs within 200 feet
of public housing facility.
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13(6) (a)

13(7) (a) 8.
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Possessi on of any controlled

substance ot her than fel ony

possessi on of cannabi s.
Wthhold information from

practitioner regardi ng previous

recei pt of or prescription for a

control | ed substance.

Cbtain or attenpt to obtain

control | ed substance by fraud,

forgery, msrepresentation, etc.
Affix false or forged label to

package of controll ed substance.

Furni sh fal se or fraudul ent

mat eri al information on any
docunent or record required by
chapt er 893.

Knowi ngly assist a patient, other

person, or owner of an animal in

obtaining a controll ed substance

t hrough deceptive, untrue, or

fraudul ent representations in or

related to the practitioner's

practice.
Enpl oy a trick or schene in the

practitioner's practice to assi st

a patient, other person, or owner

of an animal in obtaining a

control | ed substance.

Knowi ngly wite a prescription

for a controlled substance for a

fictitious person.
15
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893. 13(8) (a) 4. 3rd Wite a prescription for a

control | ed substance for a

patient, other person, or an

animal if the sole purpose of

witing the prescriptionis a

nonetary benefit for the

practitioner.
918.13(1) (a) 3rd Al ter, destroy, or concea
i nvestigation evidence.

944. 47
(D (a)l.-2. 3rd I ntroduce contraband to
correctional facility.
944.47(1)(c) 2nd Possess contraband whil e upon the
grounds of a correctiona
institution.
985. 3141 3rd Escapes froma juvenile facility

(secure detention or residential
commtnent facility).
Section 4. Paragraph (b) of subsection (1) of section
921.187, Florida Statutes, is anended to read:
921.187 Disposition and sentencing; alternatives;
restitution.--
(1) The alternatives provided in this section for the
di sposition of crininal cases shall be used in a nanner that
wi |l best serve the needs of society, punish crininal
of fenders, and provide the opportunity for rehabilitation
(b)1. Notwi thstandi ng any provision of fornmer s.
921.001 or s. 921.002 to the contrary, on or after Cctober 1,
1993, the court may require any defendant who viol ates s.
893.13(1)(a)l., (1)(c)2., (1)(d)2., (2)(a)l., or (5)(a), and
neets the criteria described in s. 893.13(10)s—89313(9), to
16
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1| successfully conplete a termof probation pursuant to the

2| ternms and conditions set forth in s. 948.034(1), in lieu of

3| serving a termof inprisonnent.

4 2. Notwithstandi ng any provision of former s. 921.001

5] or s. 921.002 to the contrary, on or after Cctober 1, 1993,

6| the court may require any defendant who viol ates s.

71893.13(1)(a)2., (2)(a)2., (5)(b), or (6)(a), and neets the

8| criteria described in s. 893.13(11)5—893313{(16), to

9 | successfully conplete a term of probation pursuant to the

10| ternms and conditions set forth in s. 948.034(2), in lieu of

11| serving a termof inprisonnent.

12 Section 5. This act shall take effect July 1, 2002.

13

14 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

15 CS for Senate Bill 640

16

17 | Repl aces the provision reﬂarding_the perm ssi bl e inference in
crimnal prosecutions with nodified | anguage. The new | anguage

18 | provides that when a health care practifioner wites a .
prescription or nultiple prescrhﬂ ions that are not nedically

19 | necessary, or are in excess of at 1s nedically necessary,
then that fact nay be considered with other conpetent evidence

20| in determ ning whether the health care practitioner know ngly
assisted the patient in obtaining a controlled substance

21 | through fraudul ent representations.

22

23

24

25

26

27

28

29

30

31
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