Florida Senate - 2002 CS for SB 668

By the Cormittee on Judiciary; and Senator Burt

308- 1940A- 02

1 Abill to be entitled

2 An act relating to public records; creating the

3 St udy Conmi ssion on Public Records to exanine

4 existing policies, practices, and laws rel ating

5 to public records in light of technol ogica

6 advances and privacy and security concerns

7 relating to personal and sensitive information

8 concerning individual s; anmending s. 28.2221

9 F.S., relating to electronic access to official

10 records, to inpose a legislative noratorium on

11 I nternet publication and accessibility to

12 public records until the Legislature authorizes

13 public access via the Internet; providing

14 exceptions; providing an effective date.

15

16 | Be It Enacted by the Legislature of the State of Florida:
17

18 Section 1. Study Conmi ssion on Public Records;

19 | creation, nenbership, duties.--
20 (1) There is created a Study Commi ssion on Public
21 | Records. The conmission shall be conposed of 21 nenbers, 8 of
22 | whomwill serve in an advisory, nonvoting capacity. The
23 | conmi ssion shall be conposed of the foll owi ng nenbers:
24 (a) The Governor shall appoint one public citizen, one
25| attorney with expertise in Florida's public records and
26 | privacy laws, a representative fromthe First Anendnent
27 | Foundation, and a representative fromthe Florida Departnent
28 | of Law Enforcenent. The Governor shall al so appoint a
29 | representative fromthe Departnent of Children and Fanily
30| Services, a representative fromthe Departnent of Juvenile
31
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Justice, and a representative fromthe Departnent of

Education, to serve in an advisory capacity.

(b) The President of the Senate shall appoint a nenber

of the Senate interested in and know edgeabl e regardi ng public

records law, judicial records, and real property and probate

i ssues; one attorney with expertise in famly law, and a

representative of the real-property title industry. The

President of the Senate shall al so appoint a donestic viol ence

advocate and a child and fanily advocate to serve in an

advi sory capacity.

(c) The Speaker of the House of Representatives shal

appoi nt a nenber of the House of Representatives interested in

and know edgeabl e regardi ng public records | aw, judicial

records, and fanmily |law i ssues; one attorney with expertise in

real property and probate |law, and a representative froma

financial institution or fromthe credit industry. The

Speaker of the House of Representatives shall al so appoint two

representatives fromanong | ocal or community service

providers to serve in an advisory capacity.
(d) The Chief Justice of the Suprene Court shal
appoi nt two judges or justices who are interested and

know edgeabl e regardi ng public records | aw and who are

famliar with the variety and types of judicial records. The

Chi ef Justice of the Suprene Court shall also appoint a

representative fromthe judicial branch to serve in an

advi sory capacity.
(e) The Florida Association of Crcuit Court Cerks
and Conptrollers shall appoint one Cerk of the Grcuit Court.

(f) The Speaker of the House of Representatives and

the President of the Senate shall designate legislative staff

know edgeabl e regarding public records and privacy law to
2
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assi st the comi ssion and provide all necessary

data-col |l ection, analysis, research, and support services.

(2) The attorney appointed by the Governor shall serve

as chair of the conmission. Menbers nust be appointed within
30 days after the effective date of this act. Wthin 40 to 60
days after the effective date of this act, the conm ssion

shall neet to establish procedures for the conduct of its

busi ness and to elect a vice-chair. The conmi ssion shall neet

at the call of the chair but no less frequently than every 2

nmonths. A majority of the nenbers of the conm ssion

constitutes a quorum and a quorumis necessary for the

pur pose of voting on any action or recomendation of the

comm ssion. All neetings shall be held in Tall ahassee, unl ess

ot herwi se decided by the conmi ssion, and then no nore than two

such neetings can be held in other | ocations for the purpose

of taking public testinobny regarding the issues bel ow

descri bed.
(3) The commission shall address:

(a) The issues of privacy and public access as they

relate to the collection and di ssem nation of information

contained in court records. Specifically, the conm ssion

shal | address:

1. How the collection, storage, retrieval,

di ssem nati on and accessibility of court records through

advanced technol ogi es such as renpte el ectronic access

i ncluding over the Internet has affected: the expectation of

privacy to sensitive, personal, or other evidentiary

information contained in court records; the role and

effecti veness of the court, and the clerks of the court over

t hese records; and the operations of other governnental

entities that use information in court records; the security
3
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and safety of citizens; and the interests of business,

research, and nedia industries in these records.

2. How best to balance the positive and negative

affects of electronic access to court records.

3. Wiether the courts and participants in the judicial

process require or provide excessive and unnecessary

information, and if so how are such i ssues best addressed.

4. \Wether categories of cases or information such as

financial affidavits, nanes and addresses of chil dren

psychol ogi cal eval uations, testinony and reports of therapists

and counsel ors, and other evidentiary information found in

court records should be nade confidential or exenpt from

public disclosure in part or in totality.

5. Wiat information is and should be accessi bl e and

whet her |l evels of accessibility should be established

dependi ng on the nature of the information and the user of the

i nformati on and under what circunstances or restrictions.

6. How to ensure the privacy, security, and ful

participation of children and famlies within the judicial

system wi t hout undernining the fairness of the judicial

pr ocess.
7. Wat changes, if any, in law, rule, policy, or

practice related to the collection, filing, and di ssem nation

of information contained in court records are necessary to

facilitate information sharing, adnissibility of evidence, and

public access to court records, yet at the sane tine bal ance

security and privacy needs.

8. Wiat inpedinments exist with regard to preventing

t he unaut hori zed or inadvertent disclosure of confidential or

exenpt information in current and future court records; whose

responsibility should it be to ensure that such information is
4
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kept exenpt from public disclosure; and what, if any,

penalties should be in place if such disclosure occurs.

(b) The issues of privacy and public access as they

relate to the collection and di ssem nation of information

contained in all official records. Specifically, the

conmm ssi on shall address:

1. How the storage, retrieval, dissenination, and

accessibility of official records through advanced

t echnol ogi es such as renote el ectronic access and the

Internet, has affected: the expectation of privacy to

sensitive, personal, or other evidentiary infornmation

contained in official records; the role and effectiveness of

the county recorder; the operations of other governnental

entities who use official records; the security and safety of

citizens; and the interests of busi ness, research, and nedi a

i ndustri es.
2. How best to bal ance the positive and negative

affects of access to official records regardl ess of the

nmedi um
3. Should confidential or exenpt information contained

in official records continue to be disclosed to the public in

copi es of records disclosed at the clerk's office or obtained

t hrough el ectroni c neans.

4. \Whose responsibility should it be to ensure that

confidential or exenpted information is identified, kept out

of official records, and kept exenpt from public disclosure,

and what changes to the |aw, practices and procedures need to

occur in order to nost effectively and efficiently keep

confidential or exenpt information out of official records.

5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2002 CS for SB 668
308- 1940A- 02

5. How the public and the | egal and busi ness comunity

can be educated with regard to liniting what persona

information is put in official records.

6. How do we pronpte greater conmmuni cation between all

branches of governnent regarding the collection and di scl osure

of sensitive, personal, or other evidentiary information

7. Wat procedural safeguards, enforcenent practices,

and underlying policies used by public records custodi ans

currently exist or could be inplenented to protect the

di scl osure of confidential or exenpt information.

8. Shoul d sanctions be created with regard to what is

placed in official records as well as for disclosing

confidential or exenpt infornmation

(4) Those nenbers serving in an advisory capacity are

to provide infornmation to the conm ssion, as request ed.

Advi sory nenbers are, in part, responsible for reporting back

to the conmission any reconmendations regarding the foll ow ng

i ssues:
(a) What information contained in agency records

pertaining to mnors and fanily issues of a sensitive nature

shoul d be exenpt from public disclosure, and how to protect

agai nst the unl awful dissenination of such informtion when

these records are used for court proceedings.

(b) What changes to agency policies and procedures are

necessary in order to ensure that sensitive, personal, or

other evidentiary information relating to mnors and famly is

nost effectively and efficiently disseninated to the judiciary

when such infornmation is pertinent to court proceedings.

(5) The commission, as it deens appropriate, nay

exam ne and reconmrend changes to |l aws, rules, and policies

governing all public records.

6

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2002 CS for SB 668
308- 1940A- 02

1 (6) The conmission shall review, at a m ni mum

2 | docunents conpiled by the |egislative, executive, and judici al
3| branches; the clerks of court; and The Florida Bar, relating
4] to the topics of privacy, technol ogy, and public records,
5]including official records and court records.

6 (7) The conmission shall subnit a final report to the
7 | Governor, the Chief Justice of the Suprene Court, the

8 | President of the Senate, and the Speaker of the House of

9 | Representatives, by January 1, 2003. The final report shal

10 | i nclude specific reconmrendations regarding the privacy and

11 | public records issues identified in this act. To the extent
12 | possible the report should include proposed | egislation or

13 | rul e change recomendati ons. The report shall identify any
14 | necessary support services, additional training, and fisca

15 ]| inpact resulting fromits recommendati ons.

16 (8) Menbers of the conmi ssion shall serve without

17 | conpensation but are entitled to be reinbursed for per diem
18 | and travel expenses as provided in section 112.061, Florida
19| Statutes. Any nenber of the conmission who i s a government
20 | enpl oyee shall have their per diemand travel expenses
21 | reinbursed by their enployer. There is hereby appropriated
22 1$25, 000 fromthe CGeneral Revenue Fund to the Executive Ofice
23 | of the Governor for the purpose of reinbursenent for per diem
24 | and travel expenses as authorized by this act.
25 (9) The commission is termnated June 30, 2003.
26 Section 2. Section 28.2221, Florida Statutes, is
27 | anended to read:
28 28.2221 Electronic access to official records.--
29 (1) The Legislature finds that a proper and legitimte
30| state purpose is served by providing the public with access to
31| public records and information on the Internet. The
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Legislature further finds that a proper and legitimte state

purpose is al so served by preventing the disclosure of records

and i nformati on nade exenpt by law from public disclosure and

I I I . I I o N . i
afrt—further—an—inportant—state—interest.
(2) No later than January 1, 2002, the county recorder

in each county shall provide a current index of docunents
recorded in the official records of the county for the period
begi nning no later than January 1, 1990, on a publicly
avai l abl e Internet website which shall also contain a docunent
requisition point for obtaining i nages or copies of the
docunents reflected in the index and which has the capability
of electronically providing the index data to a centra
statew de search site. The index shall be linmted to grantor

and grantee nanes, party nanmes, data, book and page nunber

and type of record.

(3) Each county recorder shall use appropriate
Internet security nmeasures to ensure that no person has the
ability to alter or to nodify records placed on the |nternet

by the county recorder any—pubH-ec—+ecord.

(4) Unless otherwi se provided by law, no information

retrieved electronically pursuant to this section shall be
adni ssible in court as an authenticated docunent.
(5) No county recorder may place an i nage or copy of

an official record on a publicly available Internet website

for general public display if that inmage or copy is of a

mlitary discharge; death certificate; and any court files,

records, and papers relating to matters or cases governed by

the Florida Rules of Family Law, the Florida Rules of Juvenile

Procedure, and the Florida Probate Rules. Any such records on

the Internet for general public display prior to the effective
8
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date of this act nust be renpved upon identification of the

docunent and request of any affected party. Any affected

person may petition the circuit court for an order directing

conpliance with this provision.By January 1, 2006, each

county recorder shall provide for electronic retrieval, at a
m ni rum of inmages of docunments referenced as the index
required to be nmmintained on the county's official records
website by this section.

(6) This section does not prohibit a title insurance

conpany licensed in this state or its designee from

nmai ntaining a secure Internet site that makes official records

avail able for the exclusive use of its agents and custoners.

This section also does not prohibit a title insurance conpany

fromcontinuing to maintain such site during the noratorium

i nposed on the transfer of records and other docunents under

subsection (5). The county recorder of each county in this

state is expressly authorized to continue any arrangenent with

atitle insurance conpany for the tinely transfer of

el ectroni c records.

Section 3. This act shall take effect upon becoming a
| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 668
3
4 -- Revanps. the conposition of the 28-nmenber Study
Conmm ssion on Public Records and reduce the
5 nmenbership to 21 of whom 8 serve in an advisory
5 capacity.
- - Revi ses the Provision reParding the noratorium on
7 the placenent of official records on the I|nternet
to narrow the cl ass of docunents that are to be
8 withheld fromthe |nternet for general public
access and to preclude the county recorders from
9 denying title | nsurance conpani es access to such
recordS when the title insurance conpani es have
10 arrangenents with the county recorders to access
11 these " records through a secure Internet website
- - Provi des that those records al ready posted on the
12 Internet that are statutorily protected by this
future noratorium nust be rehoved upon the request
13 of an affected person and identification of the
speci fi ed docunent and provides a person with a
14 right to petition for wit of mandanus to order
15 compl i ance;
-- Rei nstates existing |law which requires the county
16 recorder to post docunents, other than those
statutorily protected b& the noratorium on the
17 I nternet by January 1, 2006.
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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