Florida Senate - 2002 SB 686

By the Cormittee on Judiciary; and Senator Burt

308- 658A-02
1 Abill to be entitled
2 An act relating to | egal proceedings involving
3 m nor children; anmending s. 25.388, F.S.
4 including the circuit offices of public
5 advocacy as recipients of nobneys fromthe
6 Fam |y Courts Trust Funds; anmending s. 27.51
7 F.S.; deleting the requirenent that the public
8 def ender provide representation for an all eged
9 delinquent child; creating the Ofice of Public
10 Advocacy within the Justice Adm nistrative
11 Conmi ssion; requiring the office to establish
12 standards for the representation of children
13 requiring an annual report to the Legi sl ature;
14 requiring the O fice of Public Advocacy to
15 establish an office of public advocacy in each
16 judicial circuit; authorizing the circuit
17 of fices of public advocacy to provide and
18 coordi nate the provision of |egal services for
19 children when private representation is
20 unavail able; requiring the offices to provide
21 representation for children in dependency or
22 del i nquency proceedi ngs; providing for
23 appoi nting a guardian ad litem and an attorney
24 to represent the guardian at litem requiring
25 the Ofice of Public Advocacy to establish a
26 nonprofit organization to assist in funding the
27 services provided to children; anending s.
28 39.001, F.S.; requiring the Ofice of Public
29 Advocacy to participate in revising the
30 statewi de plan to prevent abuse, abandonnent,
31 and negl ect of children; requiring that the
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1 circuit offices of public advocacy participate
2 in revising local plans; amending s. 39.01

3 F.S.; redefining the term"party" to include,
4 under certain circunstances, a guardi an ad

5 litem providing for notice to a party through
6 counsel ; providing for excusing a child from
7 appearing in court; anmending s. 39.202, F.S.

8 aut hori zi ng access to records by the guardi an
9 ad litemand | egal counsel; anmending s. 39. 305,
10 F.S.; providing for the Ofice of Public

11 Advocacy to participate in devel opi ng the node
12 plan for intervention and treatnent in certain
13 sexual - abuse cases; anending s. 39.402, F.S.
14 providing for notice of and representation for
15 a child at a shelter hearing; providing for

16 conti nuance of the hearing in order for the

17 child to obtain representation; anendi ng s.

18 39.407, F.S.; authorizing |l egal counsel to

19 represent a child placed in residential
20 treatnent; requiring that notice and
21 information regarding the child' s treatnent be
22 provided to the child's guardian ad litem and
23 | egal counsel; anending s. 39.4085, F.S.
24 requiring that the child, the guardian ad
25 litem or |egal counsel participate in
26 devel opi ng a case plan; providing for the right
27 of a child to be heard at all review hearings;
28 providing for appoi ntnent of a guardi an ad
29 litemor legal counsel; repealing s. 39.4086
30 F.S., relating to a pilot programfor
31 appoi nting attorneys ad |litemfor dependent
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1 children; anending s. 39.502, F.S.; providing
2 for notice and service of process on |ega

3 counsel ; amending s. 39.504, F.S.; authorizing
4 the child' s guardian ad litemor attorney to

5 file for an injunction to prevent child abuse
6 or an unl awful sexual offense; anending s.

7 39.505, F.S.; specifying that the guardian ad
8 litemneed not file an answer to a petition or
9 pl eadi ng; anmending s. 39.510, F.S.; authorizing
10 the representative of a party to appeal a court
11 order; amending s. 39.521, F.S.; requiring that
12 a case plan and certain reports be provided to
13 specified parties; limting discharge of a

14 guardian ad litemor |egal counsel unless other
15 representation is provided to a child; anending
16 s. 39.701, F.S.; authorizing the court to

17 dismss a child froma judicial review hearing;
18 requiring that notice be provided to the child
19 and | egal counsel; requiring service of reports
20 on specified parties; authorizing the court to
21 determ ne whether a child's placenent is
22 appropriate; anending s. 39.801, F.S.
23 requiring that notice of a petition be served
24 on a child and | egal counsel; exenpting a
25 child' s | egal counsel from paynent of fees for
26 service of process or other papers; anending s.
27 39.802, F.S.; providing for a child or a
28 child' s legal counsel to file a petition for
29 term nation of parental rights; anmending s.
30 39.805, F.S.; providing that a guardi an ad
31 litemneed not file an answer; anendi ng s.
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1 39.806, F.S.; providing requirenents for a

2 child or legal counsel in filing a petition for
3 term nation of parental rights; anmending s.

4 39.807, F.S.; providing requirenents for the

5 representation provided to a child by the

6 guardian ad litemor |egal counsel; anending s.
7 39.808, F.S.; providing for appointnent of

8 | egal counsel following a petition to term nate
9 parental rights; anending s. 39.810, F. S

10 providing for the court to consider the

11 expressed interest of the child in a hearing on
12 a petition to terminate parental rights;

13 anending s. 39.811, F.S.; requiring that the
14 court consider infornmation provided by the

15 child or the guardian ad litemin determnining
16 whether to retain jurisdiction over a dependent
17 child; amending s. 39.820, F.S.; anending the
18 definition of the term"guardian ad litenm to
19 elimnate references to the guardian ad litem
20 program anending s. 39.821, F.S.; providing
21 gualifications for guardians ad litem and staff
22 menbers of the Office of Public Advocacy or a
23 circuit office of public advocacy; anending s.
24 39.822, F.S.; requiring the certification of
25 guardians ad litem creating s. 39.8225, F. S
26 provi di ng powers and duties of a guardian ad
27 litem requiring that a guardian ad litem
28 represent the child' s best interest; requiring
29 that a guardian ad liteminvestigate
30 all egations in a pleading filed pursuant to
31 famly law rul es of procedure or juvenile rules
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1 of procedure; providing requirenents for

2 conducting an investigation; requiring that the
3 guardian ad litemand attorney consult with the
4 child; requiring a report; providing for

5 attorney review of the report and presentation
6 to the court; providing an attorney-client

7 privilege for the guardian ad litemand the

8 child; authorizing the guardian ad litemto

9 petition the court to issue orders; providing
10 for notice of witten reports to all parti es;
11 requiring that the guardian ad litemfile

12 certain pleadings through counsel; creating s.
13 39.8226, F.S.; providing for appointnment of

14 | egal counsel for a child; requiring such

15 appoi ntnent in a delinquency proceedi ng;

16 requiring that the court determ ne capacity of
17 a child before appointing | egal counsel in

18 ot her proceedi ngs; providing for appointnment of
19 | egal counsel when the circuit office of public
20 advocacy is providing representation
21 authorizing the circuit office of public
22 advocacy to petition for appointnment of
23 counsel ; anmending s. 40.24, F.S.; providing for
24 payment for jurors to be used to fund the
25 circuit offices of public advocacy; anending
26 ss. 48.041, 48.042, F.S.; providing for service
27 of process on a ninor child' s attorney of
28 record; anmending s. 61.401, F.S.; providing for
29 appoi ntnent of guardian ad litemor |ega
30 counsel in specified actions; repealing ss.
31 61.402, 61.403, F.S., relating to
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1 qgqualifications of a guardian ad litem and the

2 powers and duties of a guardian ad |item

3 anending s. 61.404, F.S., relating to the

4 confidentiality of guardians ad litem

5 conformng a cross-reference to changes nmade by
6 the act; anmending s. 63.0423, F. S.; providing

7 for a guardian ad litemto be a party to an

8 action; anending s. 63.0427, F.S.; requiring

9 that the court consider the expressed interest
10 of a child in determining contact with the

11 child's famly after adoption; anending s.

12 215.5601, F.S.; providing for the director of
13 the O fice of Public Advocacy rather than the
14 director of the guardian ad litem programto be
15 a nenber of the Lawton Chiles Endowrent Fund

16 Advi sory Council; anending s. 228.093, F.S.

17 authorizing a guardian ad litemto chall enge

18 the content of a child' s school records;

19 anmending s. 384.27, F.S.; providing for the
20 appoi ntnent of a guardian ad litemin certain
21 cases involving the exam nation or treatnment of
22 a child for a sexually transm ssi bl e di sease;
23 anending s. 393.065, F.S.; authorizing a
24 guardian ad litemto appeal a deternination of
25 eligibility for devel opnental services;
26 anending s. 393.0651, F.S.; allowi ng a guardian
27 ad litemto be appointed as the client advocate
28 for a devel opnentally di sabled child; anmending
29 s. 393.11, F.S.; providing for representation
30 by a guardian ad litem for purposes of
31 i nvoluntary admi ssion for residential services;
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1 providing for service of notice; authorizing a
2 guardian ad litemto appeal an order of

3 i nvoluntary adm ssion; anmending s. 397.501

4 F.S.; authorizing a guardian ad litemto

5 provide representation to a child receiving

6 subst ance abuse treatnent services; anending s.
7 742.011, F.S.; authorizing a guardian ad |item
8 to bring a paternity action; anending s.

9 744.3021, F.S.; providing for a guardi an ad

10 litemto represent the interests of a minor at
11 a hearing on the appointnent of a guardian

12 anending s. 984.16, F.S.; authorizing a

13 guardian ad litemto petition the court for a
14 subpoena; anending ss. 984.17, 984.20, F.S.

15 providing for appointnment of |egal counsel in a
16 case involving a petition for a child in need
17 of services; providing for a guardian ad |item
18 to be a party in such a case; anending s.

19 985.203, F.S.; providing that a child's right
20 to counsel nmay not be waived until the child
21 has been advi sed by an attorney; providing for
22 appoi ntnent of a guardian ad litem anending s.
23 985.223, F.S.; providing for service on the

24 child's guardian ad litemin a delinquency

25 case; anending s. 985.233, F.S.; requiring that
26 the presentence investigation report be

27 provided to a child' s guardian ad litem

28 anmending s. 985.234, F.S.; authorizing the

29 guardian ad litemto appeal a court order on
30 behal f of a child; anending s. 985.308, F.S.

31 including the circuit office of public advocacy
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1 in the nenbership of a sexual abuse

2 i ntervention network; providing an effective

3 dat e.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Subsection (1) of section 25.388, Florida
8| Statutes, is anended to read:

9 25.388 Fanmily Courts Trust Fund.--

10 (1)(a) The trust fund noneys in the Fam |y Courts

11| Trust Fund, adm nistered by the Suprene Court, shall be used
12| to inplenent famly court plans in all judicial circuits of

13| this state.

14 (b) The Suprene Court, through the Ofice of the State
15| Courts Adnministrator, shall adopt a conprehensive plan for the
16 | operation of the trust fund and the expenditure of any noneys
17 | deposited into the trust fund. The plan shall provide for a
18 | conprehensive integrated response to famlies in litigation
19 | including donestic violence matters, circuit offices of public
20 | advocacy guardian—ad—t+temprograns, nediation progranms, |ega
21 | support, training, autonmation, and other related costs
22 | incurred to benefit the citizens of the state and the courts
23| inrelation to famly | aw cases. The trust fund shall be used
24| to fund the publication of the handbook created pursuant to s.
25 | 741. 0306.
26 Section 2. Subsection (1) of section 27.51, Florida
27 | Statutes, is anended to read:
28 27.51 Duties of public defender.--
29 (1) The public defender shall represent, w thout
30 | addi tional conpensation, any person who is determined by the
31| court to be indigent as provided in s. 27.52 and who is:
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1 (a) Under arrest for, or is charged with, a felony;

2 (b) Under arrest for, or is charged with, a

3 | m sdeneanor, a violation of chapter 316 which is punishable by
4 | inmprisonnent, crimnal contenpt, or a violation of a runicipa
5] or county ordinance in the county court, unless the court,

6| prior to trial, files in the cause an order of no inprisonnment
7 | which states that the defendant will not be inprisoned if he
8| or she is convicted; or

9 o " I I W it

10 - it el bef . . ;

11 (c) td)y Sought by petition filed in such court to be

12 | involuntarily placed as a nmentally ill person or sexually

13| violent predator or involuntarily adnmitted to residential

14 | services as a person with devel opnental disabilities. However,
15| a public defender does not have the authority to represent any
16 | person who is a plaintiff in a civil action brought under the
17| Florida Rules of Cvil Procedure, the Federal Rules of Cvil
18 | Procedure, or the federal statutes, or who is a petitioner in
19 | an administrative proceeding challenging a rule under chapter
20| 120, unless specifically authorized by statute.

21 Section 3. Ofice of Public Advocacy. --

22 (1) The Ofice of Public Advocacy is created within

23| the judicial branch of governnment. The office shall be under
24 | the Justice Adninistrative Conm ssion for budget and

25| adnmini strative purposes.

26 (2) The office shall establish standards for

27 | representation of children by the circuit offices of public
28 | advocacy, including recomended case | oads for attorneys and
29 | for volunteer and staff guardians ad |item

30 (3) The office shall establish standards for a child
31| to qualify for representation by the office, including child
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and parent inconme |levels. However, if the parent or person who

has custody of the child cannot or will not provi de adequate

representation, the court may appoint the circuit office of

publ i ¢ advocacy.

(4) The office shall docunent the need for child

advocacy throughout the state and report annually on Cctober 1

to the Legislature on the need and the cost to adequately

provi de advocacy for children in the court and education

systens of the state. The report nust include information on

the type and | evel of advocacy provided in prior years by both

public entities and private entities providing contract or pro

bono servi ces.

(5) The office shall devel op performance neasures and

standards for its services throughout the state.

(6) The office shall establish a circuit office of

public advocacy in each judicial circuit in the state. Each

circuit office shall consist of an adnministrator, staff or pro

bono attorneys, social workers, volunteer coordi nators,

vol unteer or staff guardians ad litem and support staff. The

administrator in each office nust be know edgeabl e and

proficient in the |legal process and the | egal representation

of children in administrative and court proceedi ngs, as well

as di scovery and nedi ati on processes.

(7) Each circuit office of public advocacy nmay provide

and coordinate the provision of |egal representation of

children in each aspect of court proceedi ngs when private

representation is not available to the child and the child's

rights are not otherw se protected. The office nust provide

representation for every child not otherw se represented who

is a party to a dependency or delinquency proceeding or who is

a witness in a crininal case related to dependency.
10
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Representati on should be provided as requested by the court in

famly | aw and education matters and when the child is a

witness in a crimnal case. The office may not provide

representation in a civil matter unless it involves an issue

that concerns a child otherwi se represented by the office

(8) If acircuit office of public advocacy is

appointed to represent a child, a staff or volunteer guardian

ad litemshall be appointed to the case and an attorney shal

be assigned to represent the guardian ad litem

(9) The attorney shall provide representation to the

guardian ad litemonly with respect to the guardian ad litems

representation of the best interest of the child.

(10) To the extent possible, the statewi de office of

public advocacy or circuit offices of public advocacy shal

enter into contracts with private entities or public or

private colleges or universities to provide contract or pro

bono | egal representation to children as court-appointed

counsel for the child, to provide pro bono representation of

guardians ad litem or to provide vol unteer guardi ans ad

litem
(11) The Ofice of Public Advocacy shall establish a
not-for-profit support organi zati on under section 501(c)(3) of

the I nternal Revenue Code to assist in funding the needs of

children receiving services through the circuit offices of

publ i ¢ advocacy.

Section 4. Subsection (3) and paragraph (a) of
subsection (7) of section 39.001, Florida Statutes, are
amended to read:

39.001 Purposes and intent; personnel standards and
screening. - -
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1 (3) GCGENERAL PROTECTI ONS FOR CHI LDREN. --1t is a purpose
2| of the Legislature that the children of this state be provided
3| with the follow ng protections:

4 (a) Protection from abuse, abandonnent, neglect, and

5| expl oi tati on.

6 (b) A permanent and stable hone.

7 (c) A safe and nurturing environnent which wll

8 | preserve a sense of personal dignity and integrity.

9 (d) Adequate nutrition, shelter, and cl ot hing.

10 (e) Effective treatnent to address physical, social

11 | and enoti onal needs, regardl ess of geographical |ocation

12 (f) Equal opportunity and access to quality and

13 | effecti ve education, which will neet the individual needs of
14 | each child, and to recreation and other community resources to
15 | devel op individual abilities.

16 (g) Access to preventive services.

17 (h) An independent, trained advocate, when

18 | intervention by the departnment is necessary and a skilled

19 | guardian or caregiver in a safe environnent when alternative
20 | pl acenent is necessary.
21 (7) PLAN FOR COVPREHENSI VE APPROACH. - -
22 (a) The departnent shall develop a state plan for the
23 | prevention of abuse, abandonnent, and negl ect of children and
24 | shall submit the plan to the Speaker of the House of
25| Representatives, the President of the Senate, and the Governor
26 | no later than January 1, 1983. The Departnent of Education,
27 | and the Division of Children's Medical Services Prevention and
28 | Intervention of the Departnent of Health, and the Ofice of
29 | Public Advocacy shall participate and fully cooperate in the
30 | devel opnent of the state plan at both the state and | oca
31| levels. Furthernore, appropriate |ocal agencies and
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organi zations shall be provided an opportunity to participate
in the devel opnent of the state plan at the | ocal |evel.
Appropriate | ocal groups and organi zati ons shall include, but
not be limted to, community nental health centers; circuit

of fices of public advocacy guardian—atdttemprograns—for
ehitdren—under—t+he—etreuit—eourt; the school boards of the

| ocal school districts; the Florida | ocal advocacy councils;

private or public organizations or prograns with recogni zed
expertise in working with children who are sexual |y abused,
physi cal | y abused, enotionally abused, abandoned, or negl ected
and with expertise in working with the fanmlies of such
children; private or public prograns or organi zations with
expertise in maternal and infant health care;

mul tidisciplinary child protection teans; child day care
centers; and | aw enforcenent agenci es;—ant—the—cirret-t—courts—

area. The state plan to be provided to the Legislature and
t he Governor shall include, as a mninmum the information
requi red of the various groups in paragraph (b).

Section 5. Subsection (51) of section 39.01, Florida
Statutes, is anended to read:

39.01 Definitions.--Wen used in this chapter, unless
t he context otherw se requires:

(51) "Party" neans the parent or parents of the child,
the petitioner, the departnment, the guardian ad |item as
defined in s. 39.820 ef—%he—fepfeseﬁ%a%fve—e%—%he—gﬂafdfaﬁ—ad
i and the
child. If information or notice nust be provided to a party,

service on the party's legal counsel constitutes service on

the party, unless the party requests or the court orders

actual service on the party in addition to the | egal counsel
13

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Florida Senate - 2002 SB 686
308- 658A- 02

The presence of the child may be excused by order of the court

when the child requests to be excused presence—wouta—rot—be—in
the—ehit+d-—s—best—interest. Notice to the child and the

presence of the child may be excused by order of the court

when the age, capacity, or other condition of the child is
such that the notice or the presence of the child would be

neani ngl ess or enotionally detrinmental to the child.

Section 6. Paragraph (d) of subsection (2) and
subsection (5) of section 39.202, Florida Statutes, are
amended to read:

39.202 Confidentiality of reports and records in cases
of child abuse or neglect.--

(2) Access to such records, excluding the name of the
reporter which shall be released only as provided in
subsection (4), shall be granted only to the foll ow ng
persons, officials, and agenci es:

(d) The parent or |egal custodian of any child who is
al | eged to have been abused, abandoned, or neglected, and the
child, the guardian ad litemand their attorneys. This access

shal | be nmade available no later than 30 days after the
departnent receives the initial report of abuse, neglect, or
abandonnent. However, any information ot herw se nade
confidential or exenpt by |law shall not be rel eased pursuant
to this paragraph.

(5) Al records and reports of the child protection
team of the Departnent of Health are confidential and exenpt
fromthe provisions of ss. 119.07(1) and 456. 057, and shal
not be disclosed, except, upon request, to the state
attorney; ;| aw enf orcenent agenci es; st he depart nment; ;-and
necessary professionals, in furtherance of the treatnent or
addi tional evaluative needs of the child, by order of the

14
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court; the child' s guardian ad litem and | egal counsel;;or to

health plan payors, limted to that information used for
i nsurance rei nbursenent purposes.

Section 7. Section 39.305, Florida Statutes, is
amended to read:

39.305 Intervention and treatnent in sexual abuse
cases; nodel plan.--The departnent shall devel op a nodel plan
for community intervention and treatnent of intrafanily sexua
abuse in conjunction with the Departnent of Law Enforcenent,
the Departnent of Health, the Departnent of Education, the
Attorney General, the Ofice of Public Advocacy state—Gdardian
Ad—+LitemProgram the Departnent of Corrections,

representatives of the judiciary, and professionals and

advocates fromthe nental health and child welfare community.

Section 8. Subsection (5) and paragraphs (b), (c), and
(e) of subsection (8) of section 39.402, Florida Statutes, are
amended to read:

39.402 Placenent in a shelter.--

(5)(a) The parents or |egal custodians of the child,
the child, and the child' s guardian ad litemor |egal counsel

if known, or the circuit office of public advocacy shall be

gi ven such notice as best ensures their actual know edge of
the date, tine, and | ocation of the shelter hearing. |If the
parents or |egal custodians are outside the jurisdiction of
the court, are not known, or cannot be | ocated or refuse or
evade service, they shall be given such notice as best ensures
their actual know edge of the date, tine, and |ocation of the
shel ter hearing. The person providing or attenpting to
provide notice to the parents or |egal custodians and the
child' s guardian ad litemor |legal counsel or the circuit

of fice of public advocacy shall, if the person's or entities
15
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to be provided notice parents—or—tegat—custotdians are not

present at the hearing, advise the court either in person or

by sworn affidavit, of the attenpts nade to provide notice and
the results of those attenpts.
(b) The parents or |egal custodians, the child, and

the child' s guardian ad litemor legal counsel or the circuit

of fice of public advocacy shall be given witten notice that:

1. They will be given an opportunity to be heard and
to present evidence at the shelter hearing; and

2. The parents FThey have the right to be represented
by counsel and the child has the right to counsel or a
guardian ad |item ;—ant-

a. If indigent, the parents have the right to be

represented by appoi nted counsel, at the shelter hearing and

at each subsequent hearing or proceedi ng, pursuant to the
procedures set forth in s. 39.013.
b. If the child's parents and the child are indigent

or tinme or circunstances prevent obtaining a private guardi an

ad litemor counsel, the circuit office of public advocacy

shal | be appointed to represent the child.

c. If the parents or |egal custodians appear for the
shel ter hearing w thout |egal counsel, then, at their request,
the shelter hearing may be continued up to 72 hours to enable
the parents or |egal custodians to consult |egal counsel

d. |If the child appears for the shelter hearing

without a guardian ad litem |egal counsel, or representation

by the circuit office of public advocacy, the shelter hearing

may be continued up to 72 hours to enable representation to be

retai ned on behalf of the child.

e. If a continuance is requested by the parents or

| egal custodians, or by or on behalf of the child,the child
16
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1| shall be continued in shelter care for the length of the

2 | continuance, if granted by the court.

3 (8)

4 (b) The parents or |egal custodians of the child, the
5] child, and the child's guardian ad litemor |egal counsel or
6| the circuit office of public advocacy shall be given such

7 | notice as best ensures their actual know edge of the tine and
8 | pl ace of the shelter hearing. The failure to provide notice to
9| a party or participant does not invalidate an order placing a
10| child in a shelter if the court finds that the petitioner has
11 | nade a good faith effort to provide such notice. The court

12 | shall require the parents or |egal custodi ans present at the
13| hearing to provide to the court on the record the nanes,

14 | addresses, and relationships of all parents, prospective

15| parents, and next of kin of the child, so far as are known.
16 (c) At the shelter hearing, the court shall

17 1. Appoint a guardian ad litemto represent the best
18 | interest of the child, unless the court finds that such

19 | representation of the child is otherw se provided +s
20 | unrheeessary;
21 2. Informthe parents or |egal custodians of their
22 | right to counsel to represent themat the shelter hearing and
23 | at each subsequent hearing or proceeding, and the right of the
24 | parents to appoi nted counsel, pursuant to the procedures set
25| forth in s. 39.013; and
26 3. Gve the parents or |egal custodians an opportunity
27| to be heard and to present evidence.
28 (e) At the shelter hearing, the departnent shal
29 | provide the court and the child's guardian ad litem |ega
30| counsel, or representative of the circuit office of public
31 | advocacy copies of any avail able | aw enforcenent, nedical, or

17
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1| other professional reports, and shall al so provide copies of
2 | abuse hotline reports pursuant to state and federa

3| confidentiality requirenents.

4 Section 9. Subsection (5) of section 39.407, Florida
5| Statutes, is anended to read:

6 39.407 Medical, psychiatric, and psychol ogi ca

7 | exam nation and treatnent of child; physical or nental

8 | exami nation of parent or person requesting custody of child.--
9 (5) Children who are in the legal custody of the

10 | departnent nmay be placed by the departnent in a residential
11 | treatnent center licensed under s. 394.875 or a hospita

12 | I'icensed under chapter 395 for residential nmental health

13| treatnment only pursuant to this section or may be placed by
14 | the court in accordance with an order of involuntary

15 | examination or involuntary placenent entered pursuant to s.
16 | 394. 463 or s. 394.467. Al children placed in a residential
17 | treatment programunder this subsection nust have a guardi an
18| ad litemor |egal counsel appointed.

19 (a) As used in this subsection, the term

20 1. "Residential treatnent" nmeans placenent for

21 | observation, diagnosis, or treatnent of an enotiona

22 | disturbance in a residential treatnent center |icensed under
23| s. 394.875 or a hospital |icensed under chapter 395.

24 2. "Least restrictive alternative" neans the treatnment
25| and conditions of treatnent that, separately and in

26 | conbi nation, are no nore intrusive or restrictive of freedom
27 | than reasonably necessary to achieve a substantial therapeutic
28 | benefit or to protect the child or adol escent or others from
29 | physical injury.

30 3. "Suitable for residential treatnent" or

31| "suitability" neans a determination concerning a child or

18
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adol escent with an enotional disturbance as defined in s.
394.492(5) or a serious enotional disturbance as defined in s.
394.492(6) that each of the following criteria is net:

a. The child requires residential treatnent.

b. The child is in need of a residential treatnent
program and is expected to benefit fromnental health
treat ment.

C. An appropriate, less restrictive alternative to
residential treatnent is unavail abl e.

(b) \Whenever the departnment believes that a child in
its legal custody is enotionally disturbed and may need
residential treatnment, an exanination and suitability
assessnent nust be conducted by a qualified evaluator who is
appoi nted by the Agency for Health Care Administration. This
suitability assessnent nust be conpl eted before the placenent
of the child in a residential treatnent center for enotionally
di sturbed children and adol escents or a hospital. The
qgual i fi ed eval uator nust be a psychiatrist or a psychol ogi st
licensed in Florida who has at |east 3 years of experience in
t he diagnosis and treatnent of serious enotional disturbances
in children and adol escents and who has no actual or perceived
conflict of interest with any inpatient facility or
residential treatnment center or program

(c) Before a child is adnmtted under this subsection
the child shall be assessed for suitability for residential
treatnent by a qualified eval uator who has conducted a
personal exanination and assessnent of the child and has made
written findings that:

1. The child appears to have an enotional disturbance
serious enough to require residential treatnent and is
reasonably likely to benefit fromthe treatnent.

19

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N DMWNPRER O

r

Florida Senate - 2002 SB 686
308- 65

éSAOZ
2. The child has been provided with a clinically
appropriate explanation of the nature and purpose of the
treat ment.

3. Al available nodalities of treatnent |ess
restrictive than residential treatnent have been consi dered,

and a less restrictive alternative that would offer conparabl e
benefits to the child is unavail abl e.

A copy of the witten findings of the evaluation and
suitability assessnent nust be provided to the departnent and
to the guardian ad litemor |egal counsel, who shall have the

opportunity to discuss the findings with the eval uator

(d) Inmediately upon placing a child in a residential
treat nent program under this section, the departnment nust
notify the guardian ad litemor |egal counsel and the court

having jurisdiction over the child and nust provide the
guardian ad litemor legal counsel and the court with a copy

of the assessment by the qualified eval uator

(e) Wthin 10 days after the admission of a child to a
residential treatnment program the director of the residential
treatnent programor the director's designee nust ensure that
an individualized plan of treatnent has been prepared by the
program and has been explained to the child, to the
departnment, and to the guardian ad litemor |egal counsel, and

submtted to the departnent. The child nust be involved in the
preparation of the plan to the nmaxi nrum f easi bl e extent
consistent with his or her ability to understand and
participate, and the guardian ad |litemor |egal counsel and

the child' s foster parents nust be involved to the naxi num

extent consistent with the child's treatnment needs. The plan

nmust include a prelimnary plan for residential treatnment and
20
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1| aftercare upon conpletion of residential treatnent. The plan
2 | must include specific behavioral and enotional goals agai nst

3 | which the success of the residential treatnent nmay be

4 | measured. A copy of the plan nust be provided to the child, to
5| the guardian ad litemor |egal counsel, and to the departnent.
6 (f) Wthin 30 days after adm ssion, the residential

7 | treatnment program nust review the appropriateness and

8| suitability of the child's placenent in the program The

9| residential treatnent program nust deternine whether the child
10 ) is receiving benefit towards the treatnent goals and whet her
11 | the child could be treated in a less restrictive treatnment

12 | program The residential treatnent programshall prepare a

13| witten report of its findings and subnit the report to the
14 | guardian ad litemor |legal counsel and to the departnent. The
15 | departnent nust submit the report to the court. The report

16 | nust include a discharge plan for the child. The residential
17 | treatment program nust continue to evaluate the child's

18 | treatment progress every 30 days thereafter and nust include
19| its findings in a witten report subnmitted to the guardi an ad
20| litemor |legal counsel and the departnent. The departnent nay
21| not reinburse a facility until the facility has subnitted

22 | every witten report that is due.

23 (g)1. The departnent nust subnmit, at the begi nning of
24 | each nonth, to the court having jurisdiction over the child
25| and to the guardian ad litemor |egal counsel, a witten

26 | report regarding the child' s progress towards achieving the
27 | goal s specified in the individualized plan of treatnent.

28 2. The court nust conduct a hearing to review the

29 | status of the child's residential treatnent plan no |later than
30| 3 nonths after the child' s adnission to the residenti al

31| treatnent program An independent review of the child's

21
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progress towards achieving the goals and objectives of the

treatnent plan nust be conpleted by a qualified eval uator and
submitted to the court and to the guardian ad litemor |ega

counsel before the court's s 3-nonth review

3. For any child in residential treatnment at the tine
a judicial reviewis held pursuant to s. 39.701, the child's
conti nued placenent in residential treatnment nust be a subject
of the judicial review

4, |f at any tine the court deternmines that the child
is not suitable for continued residential treatnment, the court
shal |l order the departnent to place the child in the | east
restrictive setting that is best suited to neet his or her
needs.

(h) After the initial 3-nonth review, the court nust
conduct a review of the child' s residential treatnent plan
every 90 days.

(i) The departnent nust adopt rules for inplenenting
timefranes for the conpletion of suitability assessnents by
qual i fi ed evaluators and a procedure that includes tinefranes
for conpleting the 3-nonth i ndependent review by the qualified
eval uators of the child's progress towards achieving the goals
and obj ectives of the treatnent plan which review nust be
submitted to the court. The Agency for Health Care
Adm ni stration nust adopt rules for the registration of
gual i fi ed evaluators, the procedure for selecting the
eval uators to conduct the reviews required under this section
and a reasonable, cost-efficient fee schedule for qualified
eval uat ors.

Section 10. Subsections (11), (12), (19), (20), and
(21) of section 39.4085, Florida Statutes, are anmended to
read:

22
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1 39.4085 Legislative findings and declaration of intent
2| for goals for dependent children.--The Legislature finds and
3| declares that the design and delivery of child welfare
4 | services should be directed by the principle that the health
5| and safety of children should be of paranbunt concern and,
6 | therefore, establishes the following goals for children in
7| shelter or foster care:
8 (11) To be the subject of a plan devel oped by the
9 | counselor and the shelter or foster caregiver with the child
10 ) and the child's guardian ad litemor |egal counsel to dea
11 | with identified behaviors that nay present a risk to the child
12 | or others.
13 (12) To be involved and incorporated, where
14 | appropriate, and to have their guardian ad litemor |ega
15| counsel be involved in the devel opnent of the case plan, to
16 | have a case plan which will address their specific needs, and
17 | to object to any of the provisions of the case plan.
18 (19) To be heard by the court—f—appropriate,-at al
19 | review hearings, unless the child chooses not to be heard or
20 | because of age, capacity, or other condition of the child, the
21| court determines it would be neani ngl ess or enotionally
22 | detrinental to the child.
23 (20) To have a guardian ad litem appointed to
24 | represent —wi-thin—reasontheir best interests and, where
25 | appropriate, |egal counsel an—atterney—at—t+item appointed to
26 | represent their expressed tegalt interests; the guardi an ad
27 | litemand | egal counsel atterney—ad—t+i+tem shall have i nmedi ate
28 | and unlimted access to the children they represent.
29 (21) To have all their records available for review by
30| their guardian ad |litemand | egal counsel attorney—adt+temit
31 | they—deemsuch—reviewnecessary.

23
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1 Section 11. Section 39.4086, Florida Statutes, is

2 | repeal ed

3 Section 12. Subsections (8), (12), (13), (14), (17),
4] and (18) of section 39.502, Florida Statutes, are anmended to
51| read:

6 39.502 Notice, process, and service.--

7 (8) It is not necessary to the validity of a

8 | proceeding covered by this part that the parents be present if
9| their identity or residence is unknown after a diligent search
10 | has been nmade, but in this event the petitioner shall file an
11| affidavit of diligent search prepared by the person who nade
12 | the search and inquiry, and the court shall fay appoint a

13 | guardian ad litemor |egal counsel for the child.

14 (12) Al process and orders issued by the court shal
15| be served or executed as other process and orders of the

16 | circuit court and, in addition, nmay be served or executed by
17 | authorized agents of the departnent, er—the guardian ad litem.
18 | or | egal counsel

19 (13) Subpoenas may be served within the state by any
20 | person over 18 years of age who is not a party to the

21 | proceeding and, in addition, may be served by authorized

22 | agents of the departnent, er—the guardian ad litem or |ega

23 | counsel

24 (14) No fee shall be paid for service of any process
25| or other papers by an agent of the departnent, er—the guardi an
26| ad litem or legal counsel. |f any process, orders, or any

27 | other papers are served or executed by any sheriff, the

28 | sheriff's fees shall be paid by the county.

29 (17) The parent or |egal custodian of the child, the
30| attorney for the departnent, the guardian ad |litem the child,
31| the child's legal counsel,and all other parties and

24
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partici pants shall be given reasonable notice of all hearings
provided for under this part.

(18) In all proceedings under this part, the court

shal |l provide to the parent or |egal custodian of the child,
the child, and the child' s guardian ad litemor |egal counsel

at the conclusion of any hearing, a witten notice containing
the date of the next schedul ed hearing. The court shall also
include the date of the next hearing in any order issued by
the court.

Section 13. Subsections (1) and (4) of section 39.504,
Fl ori da Statutes, are anended to read

39.504 Injunction pending disposition of petition
penal ty. - -

(1)(a) Wen a petition for shelter placenent or a
petition for dependency has been filed or when a child has
been taken into custody and reasonabl e cause, as defined in
paragraph (b), exists, the court, upon the request of the
departnent, a |aw enforcenent officer, the state attorney, the
guardian ad litemor |legal counsel for the child, or other

responsi bl e person, or upon its own notion, nmay shaH—have—the
atthority—to i ssue an injunction to prevent any act of child
abuse or any unlawful sexual offense involving a child.

(b) Reasonabl e cause for the issuance of an injunction
exists if there is evidence of child abuse or an unl awf ul
sexual offense involving a child or if there is a reasonable
i kelihood of such abuse or offense occurring based upon a
recent overt act or failure to act.

(4) A copy of any injunction issued pursuant to this
section shall be delivered to the protected party, o+ a parent
or caregiver or individual acting in the place of a parent who
is not the respondent, the child, the guardian ad litem or

25
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1| legal counsel for the child,and to any | aw enforcenent agency
2| having jurisdiction to enforce such injunction. Upon delivery
3] of the injunction to the appropriate |aw enforcenent agency,
4 | the agency shall have the duty and responsibility to enforce
5] the injunction.

6 Section 14. Section 39.505, Florida Statutes, is

7 | anended to read:

8 39.505 No answer required.--No answer to the petition
9| or any other pleading need be filed by any child, guardian ad
10| litem parent, or |egal custodian, but any matters that which
11 | might be set forth in an answer or other pleading nay be

12 | pl eaded orally before the court or filed in witing as any

13 | such person may choose. Notwithstanding the filing of an

14 | answer or any pl eading, the respondent shall, prior to an

15 | adj udi catory hearing, be advised by the court of the right to
16 | counsel and shall be given an opportunity to deny the

17 | allegations in the petition for dependency or to enter a plea
18| to allegations in the petition before the court.

19 Section 15. Subsection (1) of section 39.510, Florida
20| Statutes, is anended to read:
21 39.510 Appeal.--
22 (1) Any party to the proceeding who is affected by an
23 | order of the court, who represents a party affected by an
24 | order of the court,or the departnent nay appeal to the
25 | appropriate district court of appeal within the tine and in
26 | the manner prescribed by the Florida Rul es of Appellate
27 | Procedure. Appointed counsel shall be conpensated as provided
28 | in this chapter.
29 Section 16. Paragraphs (a) and (d) of subsection (1),
30 | paragraph (b) of subsection (5), and subsection (8) of section
31| 39.521, Florida Statutes, are anended to read

26
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39.521 Disposition hearings; powers of disposition.--

(1) A disposition hearing shall be conducted by the
court, if the court finds that the facts alleged in the
petition for dependency were proven in the adjudicatory
hearing, or if the parents or |egal custodians have consented
to the finding of dependency or admitted the allegations in
the petition, have failed to appear for the arrai gnnent
hearing after proper notice, or have not been | ocated despite
a diligent search having been conduct ed.

(a) A witten case plan and a predisposition study
prepared by an authorized agent of the departnent nust be
filed with the court and served upon the parents of the child,

provided to the child, representative—oef the guardian ad |item
or |l egal counsel for the child pregram—+ft—theprogramhas
been—appointed, and provided to all other parties, not |ess

than 72 hours before the disposition hearing. Al such case

pl ans nust be approved by the court. If the court does not
approve the case plan at the disposition hearing, the court
nmust set a hearing within 30 days after the disposition
hearing to review and approve the case plan

(d) The court shall, inits witten order of
di sposition, include all of the foll ow ng:

1. The placenent or custody of the child.

2. Special conditions of placenent and visitation.

3. Evaluation, counseling, treatnent activities, and
other actions to be taken by the parties, if ordered.

4. The persons or entities responsible for supervising
or nonitoring services to the child and parent.

5. Continuation or discharge of the guardian ad |item
or legal counsel for the child, as appropriate. The guardi an

ad litemor legal counsel for the child may not be di scharged
27
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pursuant to this section before ternination of supervision by

t he departnent unless other |egal representation is provided
for the child.
6. The date, tine, and |ocation of the next schedul ed

revi ew hearing, which nust occur within the earlier of:

a. N nety days after the disposition hearing;

b. N nety days after the court accepts the case plan

c. Six nonths after the date of the |ast review
hearing; or

d. Six nonths after the date of the child' s renoval
fromhis or her honme, if no review hearing has been held since
the child' s renoval fromthe hone.

7. 1f the child is in an out-of-hone placenent, child
support to be paid by the parents, or the guardian of the
child's estate if possessed of assets which under |aw nmay be
di sbursed for the care, support, and mmi ntenance of the child.
The court may exercise jurisdiction over all child support
matters, shall adjudicate the financial obligation, including
heal th i nsurance, of the child' s parents or guardi an, and
shall enforce the financial obligation as provided in chapter
61. The state's child support enforcenent agency shall enforce
child support orders under this section in the sane nmanner as
child support orders under chapter 61. Placenent of the child
shal |l not be contingent upon issuance of a support order

8.a. If the court does not conmit the child to the
tenmporary |l egal custody of an adult relative, |egal custodian
or other adult approved by the court, the disposition order
shall include the reasons for such a decision and shal
include a deternmination as to whether diligent efforts were
made by the departnent to locate an adult relative, |ega
custodian, or other adult willing to care for the child in

28
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1| order to present that placenent option to the court instead of
2| placenent with the departnent.

3 b. If diligent efforts are made to | ocate an adult

4 | relative willing and able to care for the child but, because
5] no suitable relative is found, the child is placed with the

6 | departnent or a legal custodian or other adult approved by the
7| court, both the departnent and the court shall consider

8| transferring tenporary |egal custody to an adult relative

9 | approved by the court at a |ater date, but neither the

10 | departnent nor the court is obligated to so place the child if
11 |it is in the child s best interest to remain in the current

12 | pl acenent.

13

14 | For the purposes of this subparagraph, "diligent efforts to
15| locate an adult relative" means a search simlar to the

16 | diligent search for a parent, but w thout the continuing

17 | obligation to search after an initial adequate search is

18 | conpl et ed.

19 9. Oher requirements necessary to protect the health,
20 | safety, and well-being of the child, to preserve the stability
21| of the child's educational placenment, and to pronote famly
22 | preservation or reunification whenever possible.
23 (5)
24 (b) The results of the assessment described in
25 | paragraph (a) and the actions taken as a result of the
26 | assessnent nust be included in the next judicial review of the
27 | child. At each subsequent judicial review, the court nust be
28 | advised in witing of the status of the child's placenent,
29 | with special reference regarding the stability of the
30 | pl acenent and t he permanency planning for the child. A copy of
31| this report nust be provided to the child and the child's

29
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1| guardian ad litemor |egal counsel prior to the judicial

2| review

3 (8) The court may enter an order ending its

4| jurisdiction over a child when a child has been returned to

5] the parents, except that previded the court may shat not
6|termnate its jurisdiction or the departnent's supervision

7| over the child until 6 nonths after the child's return. The

8 | court shall deternmine whether its jurisdiction should be

9| continued or termnated in such a case based on a report of
10 | the departnment or agency or the child' s guardian ad |item or
11 | based on testinony of the child, and any other rel evant

12 | factors; if its jurisdiction is to be term nated, the court
13 | shall enter an order to that effect.

14 Section 17. Paragraph (a) of subsection (2), paragraph
15| (d) of subsection (5), paragraphs (b) and (c) of subsection
16 | (6), subsection (7), and paragraphs (a) and (d) of subsection
17 ] (8) of section 39.701, Florida Statutes, are anended to read:
18 39.701 Judicial review --

19 (2)(a) The court shall reviewthe status of the child
20| and shall hold a hearing as provided in this part at | east
21| every 6 nonths until the child reaches permanency status. The
22 | court may dispense with the attendance of the child at the
23 | hearing upon the child' s request or based on the child' s age,
24 | capacity, or other condition, the court determ nes that the
25| child's attendance woul d be neani ngl ess or enotionally
26 | detrinental to the child. The court;—bdut nay not dispense with
27 | the hearing or the presence of other parties to the review
28 | unl ess before the review a hearing is held before a citizen
29 | revi ew panel
30
31
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(5) Notice of a judicial review hearing or a citizen
revi ew panel hearing, and a copy of the notion for judicial
review, if any, nust be served by the clerk of the court upon
(d) The child and guardian ad litemor |egal counse
for the chil d—oer—the—representative—of—theguardian—adt+item
ey I I . .

Service of notice is not required on any of the persons |isted
in paragraphs (a)-(f) if the person was present at the
previous hearing during which the date, tine, and | ocation of
t he hearing was announced.

(6)

(b) A copy of the social service agency's witten
report and any the witten report of the guardian ad |item
nmust be served on all parties whose whereabouts are known; to
the foster parents or |legal custodians; and to the citizen
review panel, at least 72 hours before the judicial review
hearing or citizen review panel hearing. The requirenent for
providing parents with a copy of the witten report does not
apply to those parents who have voluntarily surrendered their
child for adoption or who have had their parental rights to
the child term nated

(c) In acase in which the child has been permanently
pl aced with the social service agency, the agency shal
furnish to the court a witten report concerning the progress
being nade to place the child for adoption. If the child
cannot be placed for adoption, a report on the progress nade
by the child towards alternative pernmanency goals or
pl acenments, including, but not Iinmted to, guardi anship,
| ong-term custody, long-termlicensed custody, or independent
living, nust be submitted to the court. The report nust be

31
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1| subnitted to the court and all parties at |east 72 hours

2 | before each schedul ed judicial review

3 (7) The court and any citizen review panel shall take
4| into consideration the information contained in the social

5| services study and investigation and all nedical

6 | psychol ogi cal, and educational records that support the terns
7| of the case plan; testinobny by the social services agency, the
8 | parent, the foster parent or |egal custodian, the child,the

9| guardian ad litemif one has been appointed for the child, and
10 | any other person deened appropriate; and any rel evant and

11 | material evidence submtted to the court, including witten
12 | and oral reports to the extent of their probative value. These
13 | reports and evidence may be received by the court inits

14 | effort to deternmine the action to be taken with regard to the
15| child and may be relied upon to the extent of their probative
16 | val ue, even though not conpetent in an adjudicatory hearing.
17 ) In its deliberations, the court and any citizen revi ew panel
18 | shall seek to determ ne:

19 (a) |If the parent was advised of the right to receive
20 | assi stance from any person or social service agency in the
21 | preparation of the case plan
22 (b) If the parent has been advised of the right to
23 | have counsel present at the judicial review or citizen review
24 | hearings. If not so advised, the court or citizen review panel
25| shall advise the parent of such right.
26 (c) If a guardian ad litem needs to be appointed for
27| the child in a case in which a guardian ad |item has not
28 | previously been appointed,er if there is a need to continue a
29 | guardian ad litemin a case in which a guardian ad |litem has
30 | been appointed, or if the child should be represented by | ega
31 | counsel

32
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2002 SB 686
308- 65

éSAOZ

(d) The conpliance or |ack of conpliance of al
parties with applicable itens of the case plan, including the
parents' conpliance with child support orders.

(e) The conpliance or lack of conpliance with a
visitation contract between the parent and the social service
agency for contact with the child, including the frequency,
duration, and results of the parent-child visitation and the
reason for any nonconpli ance.

(f) The conpliance or lack of conpliance of the parent
in nmeeting specified financial obligations pertaining to the
care of the child, including the reason for failure to conply
if such is the case

(g) The appropriateness of the child's current
pl acenent, including whether the child is in a setting which
is as fanily-like and as close to the parent's hone as
possi bl e, consistent with the child' s best interests and
speci al needs, and including nmaintaining stability in the
chil d's educational placenent.

(h) A projected date likely for the child s return
hone or other pernmanent placenent.

(i) \When appropriate, the basis for the unwillingness
or inability of the parent to becone a party to a case plan
The court and the citizen review panel shall determine if the
efforts of the social service agency to secure party
participation in a case plan were sufficient.

(8)(a) Based upon the criteria set forth in subsection
(7) and the recomended order of the citizen review panel, if
any, the court shall deternine whether or not the social
service agency shall initiate proceedings to have a child
decl ared a dependent child, return the child to the parent,
continue the child in out-of-hone care for a specified period
33
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1| of tine, or initiate ternm nation of parental rights

2 | proceedi ngs for subsequent placenent in an adoptive home. The
3| court may al so deternmine whether the current placenent of the
4| child is appropriate to protect the child' s safety;

5] well -being; and physical, nental, and enotional health.

6| Modifications to the plan nust be handled as prescribed in s.
71 39.601. If the court finds that the prevention or

8| reunification efforts of the departnment will allow the child
9| to remnin safely at hone or be safely returned to the honeg,
10 | the court shall allow the child to remain in or return to the
11 | hone after nmaking a specific finding of fact that the reasons
12 | for the creation of the case plan have been renedied to the
13 | extent that the child' s safety, well-being, and physi cal

14 | nrental, and enotional health will not be endanger ed.

15 (d) The court nmay extend the tinme linitation of the
16 | case plan, or may nodify the terns of the plan, based upon

17 | information provided by the social service agency, the child,
18 | and the guardian ad litem if one has been appointed, the

19 | parent or parents, and the foster parents or |egal custodian
20 | and any ot her conpetent information on record denpnstrating
21| the need for the anendnent. |If the court extends the tine
22| limtation of the case plan, the court nust nake specific
23 | findings concerning the frequency of past parent-child
24 | visitation, if any, and the court may authorize the expansion
25| or restriction of future visitation. Mdifications to the plan
26 | must be handled as prescribed in s. 39.601. Any extension of a
27 | case plan nust conply with the tinme requirenents and ot her
28 | requirenments specified by this chapter
29 Section 18. Paragraph (a) of subsection (3) and
30 | subsections (5) and (7) of section 39.801, Florida Statutes,
31| are anended to read
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39.801 Procedures and jurisdiction; notice; service of
process. - -

(3) Before the court may terninate parental rights, in
addition to the other requirenents set forth in this part, the
followi ng requirenents nust be net:

(a) Notice of the date, tine, and place of the
advi sory hearing for the petition to termnate parental rights
and a copy of the petition nmust be personally served upon the
foll owi ng persons, specifically notifying themthat a petition
has been fil ed:

1. The parents of the child.

2. The legal custodians of the child.

3. |If the parents who would be entitled to notice are
dead or unknown, a living relative of the child, unless upon
diligent search and inquiry no such relative can be found.

4. Any person who has physical custody of the child.

5. Any grandparent entitled to priority for adoption
under s. 63.0425.

6. Any prospective parent who has been identified
under s. 39.503 or s. 39.803.

7. The child and the guardian ad litemfor the child

or the legal counsel for the child representative—oef—the

The docunent containing the notice to respond or appear mnust
contain, in type at least as large as the type in the bal ance
of the docunent, the followi ng or substantially simlar
| anguage: "FAILURE TO PERSONALLY APPEAR AT THI S ADVI SORY
HEARI NG CONSTI TUTES CONSENT TO THE TERM NATI ON OF PARENTAL
RIGHTS OF THS CHI LD (OR CHI LDREN). |IF YOU FAIL TO APPEAR ON
THE DATE AND TI ME SPECI FI ED, YOU MAY LOSE ALL LEGAL RI GHTS AS
35
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1| A PARENT TO THE CHI LD OR CHI LDREN NAMED I N THE PETI TI ON

2 | ATTACHED TO THI' S NOTI CE. "

3 (5) Al process and orders issued by the court nust be
4 | served or executed as other process and orders of the circuit
5] court and, in addition, nmay be served or executed by

6 | authori zed agents of the departnent,er the guardian ad litem
7] or the child' s | egal counsel

8 (7) A fee may not be paid for service of any process
9| or other papers by an agent of the departnent, er the guardian
10) ad litem or the child's legal counsel. If any process,

11 | orders, or other papers are served or executed by any sheriff,
12 | the sheriff's fees nust be paid by the county.

13 Section 19. Subsection (1) of section 39.802, Florida
14 | Statutes, is anended to read:

15 39.802 Petition for ternination of parental rights;
16| filing; elenents.--

17 (1) Al proceedings seeking an adjudication to

18 | terminate parental rights pursuant to this chapter nust be

19 | initiated by the filing of an original petition by the

20 | departnent, the child,the guardian ad litem |egal counse

21| for the child,or any other person who has know edge of the

22 | facts alleged or is infornmed of them and believes that they
23 | are true.

24 Section 20. Section 39.805, Florida Statutes, is

25 | anended to read:

26 39.805 No answer required.--No answer to the petition
27 | or any other pleading need be filed by any child, guardi an ad
28 | litemor parent, but any matters that whi-eh m ght be set

29 | forth in an answer or other pleading nmay be pleaded orally

30| before the court or filed in witing as any such person nay
31| choose. Notwithstanding the filing of any answer or any
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1| pleading, the child or parent shall, prior to the adjudicatory
2 | hearing, be advised by the court of the right to counsel and
3| shall be given an opportunity to deny the allegations in the
4| petition for termnation of parental rights or to enter a plea
5]to allegations in the petition before the court.

6 Section 21. Subsection (1) of section 39.806, Florida

7| Statutes, is anended to read:

8 39.806 Grounds for termnation of parental rights.--

9 (1) The departnent, the child,the guardian ad litem
10| l egal counsel for the child,or any person who has know edge
11| of the facts alleged or who is infornmed of those facts and
12 | believes that they are true may petition for the ternination
13 | of parental rights under any of the follow ng circunstances:
14 (a) When the parent or parents have voluntarily
15 | executed a witten surrender of the child and consented to the
16 | entry of an order giving custody of the child to the
17 | departnent for subsequent adoption and the departnent is
18| willing to accept custody of the child.

19 1. The surrender docunent must be executed before two
20 | witnesses and a notary public or other person authorized to
21 | take acknow edgments.

22 2. The surrender and consent nmay be w thdrawn after

23 | acceptance by the departnent only after a finding by the court
24 | that the surrender and consent were obtained by fraud or under
25| duress.

26 (b) Abandonnent as defined in s. 39.01(1) or when the
27 | identity or location of the parent or parents is unknown and
28 | cannot be ascertained by diligent search within 60 days.

29 (c) \When the parent or parents engaged in conduct

30| toward the child or toward other children that denonstrates
31| that the continuing involvenent of the parent or parents in

37
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the parent-child relationship threatens the life, safety,
wel | - bei ng, or physical, nental, or enotional health of the
child irrespective of the provision of services. Provision of
services may be evidenced by proof that services were provided
through a previous plan or offered as a case plan froma child
wel fare agency.

(d) When the parent of a child is incarcerated in a
state or federal correctional institution and either
1. The period of tine for which the parent is expected

to be incarcerated will constitute a substantial portion of
the period of tine before the child will attain the age of 18
years;

2. The incarcerated parent has been determi ned by the
court to be a violent career crimnal as defined in s.
775.084, a habitual violent felony offender as defined in s.
775.084, or a sexual predator as defined in s. 775.21; has
been convicted of first degree or second degree nurder in
violation of s. 782.04 or a sexual battery that constitutes a
capital, life, or first degree felony violation of s. 794.011
or has been convicted of an offense in another jurisdiction
which is substantially sinmilar to one of the offenses |isted
in this paragraph. As used in this section, the term
"substantially simlar offense" neans any offense that is
substantially sinlar in elenents and penalties to one of
those listed in this subparagraph, and that is in violation of
a law of any other jurisdiction, whether that of another
state, the District of Colunbia, the United States or any
possession or territory thereof, or any foreign jurisdiction
or

3. The court determines by clear and convincing
evi dence that continuing the parental relationship with the

38
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i ncarcerated parent would be harnful to the child and, for
this reason, that term nation of the parental rights of the
incarcerated parent is in the best interest of the child.

(e) A petition for termnation of parental rights may
al so be filed when a child has been adjudi cated dependent, a
case plan has been filed with the court, and the child
conti nues to be abused, negl ected, or abandoned by the
parents. In this case, the failure of the parents to
substantially conply for a period of 12 nonths after an
adj udi cation of the child as a dependent child or the child's
pl acenment into shelter care, whichever cane first, constitutes
evi dence of continuing abuse, neglect, or abandonnent unl ess
the failure to substantially conply with the case plan was due
either to the lack of financial resources of the parents or to
the failure of the department to nake reasonable efforts to
reunify the parent and child. Such 12-nonth period may begin
torun only after the child' s placenent into shelter care or
the entry of a disposition order placing the custody of the
child with the departnent or a person other than the parent
and the approval by the court of a case plan with a goal of
reunification with the parent, whichever cane first.

(f) \When the parent or parents engaged i n egregious
conduct or had the opportunity and capability to prevent and
knowi ngly failed to prevent egregious conduct that threatens
the life, safety, or physical, nmental, or enotional health of
the child or the child's sibling.

1. As used in this subsection, the term"sibling"
neans another child who resides with or is cared for by the
parent or parents regardl ess of whether the child is related
| egally or by consanguinity.

39

CODING:WOrds st+ieken are deletions; words underlined are additions.




Florida Senate - 2002 SB 686
308- 65

i
658A- 02

1 2. As used in this subsection, the term "egregious

2 | conduct" neans abuse, abandonnent, neglect, or any other

3 | conduct of the parent or parents that is deplorable, flagrant,
4 | or outrageous by a normal standard of conduct. Egregious

5| conduct may include an act or omission that occurred only once
6 | but was of such intensity, nmagnitude, or severity as to

7 | endanger the life of the child.

8 (g) When the parent or parents have subjected the

9] child to aggravated child abuse as defined in s. 827.03,

10 | sexual battery or sexual abuse as defined in s. 39.01, or

11 | chroni ¢ abuse.

12 (h) \When the parent or parents have conmitted nurder
13 | or voluntary mansl aughter of another child, or a felony

14 | assault that results in serious bodily injury to the child or
15| another child, or aided or abetted, attenpted, conspired, or
16 | solicited to commt such a nurder or voluntary mansl aughter or
17 | felony assault.

18 (i) When the parental rights of the parent to a

19 | sibling have been termnated involuntarily.

20 Section 22. Subsection (2) of section 39.807, Florida
21| Statutes, is anended to read:

22 39.807 Right to counsel; guardian ad litem --

23 (2)(a) The court shall appoint a guardian ad |item or
24 | | egal counsel to represent the—-best—interest—of the child in
25| any proceedings for ternmination of parental rights proceedings
26 | and shall ascertain at each stage of the proceedi ngs whether a
27 | guardian ad litemor |egal counsel has been appoi nted.

28 (b) A guardian ad litem shall represent the best

29 | interest of the child as provided in s. 39.8225.

30 (c) Legal counsel for a child nust be an attorney

31| appointed as provided in s. 39.8226.
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15 (d)fe)y A guardian ad litemis not required to post

16 | bond but shall file an acceptance of the office.

17 (e)td)y A guardian ad litemis entitled to receive

18 | service of pleadings and papers as provided by the Florida

19 | Rul es of Juvenil e Procedure.

20 (f) ey This subsection does not apply to any voluntary
21 | relinqui shnent of parental rights proceeding.

22 Section 23. Subsection (2) of section 39.808, Florida
23| Statutes, is anended to read:

24 39.808 Advisory hearing; pretrial status conference.--
25 (2) At the hearing the court shall informthe parties
26 | of their rights under s. 39.807, shall appoint counsel for the
27 | parties in accordance with | egal requirenents, and shal

28 | appoint a guardian ad litemor |egal counsel to represent the
29 | interests—of the child if one has not al ready been appoi nted.
30 Section 24. Subsections (10) and (11) of section

31| 39.810, Florida Statutes, are anended to read
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39.810 Manifest best interests of the child.--In a
hearing on a petition for term nation of parental rights, the
court shall consider the nmanifest best interests of the child.
This consideration shall not include a conparison between the
attributes of the parents and those of any persons providing a
present or potential placenent for the child. For the purpose
of determ ning the manifest best interests of the child, the
court shall consider and evaluate all relevant factors,
including, but not limted to:

(10) The expressed interests reasonabte—preferences
and—wshes of the child, if the court deens the child to be of
sufficient intelligence, understandi ng, and experience to

express a preference.

(11) Any Fhe recommendations for the child provided by
the child's guardian ad |item e—tegat—representative

Section 25. Subsections (1) and (9) of section 39.811,
Fl orida Statutes, are anended to read

39.811 Powers of disposition; order of disposition.--

(1) If the court finds that the grounds for
term nation of parental rights have not been established by
cl ear and convincing evidence, the court shall:

(a) If grounds for dependency have been established,
adj udi cate or readjudicate the child dependent and:

1. Enter an order placing or continuing the child in
out - of - hone care under a case plan; or

2. Enter an order returning the child to the parent or
parents. The court shall retain jurisdiction over a child
returned to the parent or parents for a period of 6 nonths,
but, at that tinme, based on a report of the social service
agency, information provided by the child and the guardi an ad

litem if appointed,and any other relevant factors, the court
42
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shall make a deternination as to whether its jurisdiction
shall continue or be term nated.

(b) If grounds for dependency have not been
establ i shed, disniss the petition

(9) After termination of parental rights, the court
shall retain jurisdiction over any child for whom custody is
given to a social service agency until the child is adopt ed.
The court shall review the status of the child' s placenent and
t he progress being nade toward pernanent adoptive placenent.
As part of this continuing jurisdiction, for good cause shown
by the guardian ad litemfor the child or by the child, the

court may review the appropriateness of the adoptive placenent
of the child.

Section 26. Section 39.820, Florida Statutes, is
amended to read:

39.820 Definitions.--As used in the Florida Statutes
this—part, the term

(1) "Quardian ad litem' as referred to in any civil or

crimnal proceeding includes the following: a circuit office

of public advocacy eertifred—guardian—adt+temprogram a duly

certified volunteer guardian ad litem a staff attorney or;

contract attorney—er—certiiietdprobono—attorney—working——on

behat—of—a—guardian—ad—t+Htemor—theprogram staff nenbers of
an a—proegram office; a court-appointed attorney; or a

responsi ble adult who is appointed by the court to represent
the best interests of a child in a proceeding as provi ded for
by | aw—netudi-rg—but—not—tmted—to,—this—ehapter, who is a
party to any judicial proceeding as a representative of the
child, and who serves until discharged by the court.
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1 (2) "@uardian advocate" neans a person appoi nted by
2| the court to act on behalf of a drug dependent newborn

3| pursuant to the provisions of this part.

4 Section 27. Section 39.821, Florida Statutes, is

5| anended to read:

6 39.821 Qualifications of guardians ad litem --

7 (1) Because of the special trust or responsibility

8| placed in a guardian ad litemand the staff of offices of

9| public advocacy, the Ofice of Public Advocacy Guardian—~Ad
10 | ttemProgram may use any private funds collected by the

11 | program or any state funds so designated, to conduct a

12 | security background investigation before certifying a

13 | volunteer or staff nenber to serve. A security background

14 | investigation nust include, but need not be limted to,

15 | enpl oynent history checks, checks of references, |oca

16 | crimnal records checks through |l ocal |aw enforcenent

17 | agencies, and statewide crininal records checks through the
18 | Departnent of Law Enforcenent. Upon request, an enpl oyer shal
19 | furnish a copy of the personnel record for the enpl oyee or
20| forner enployee who is the subject of a security background
21 | investigation conducted under this section. The information
22 | contained in the personnel record may include, but need not be
23| limted to, disciplinary matters and the reason why the

24 | enpl oyee was terninated from enpl oynent. An enpl oyer who

25 | rel eases a personnel record for purposes of a security

26 | background investigation is presuned to have acted in good
27 | faith and is not liable for information contained in the

28 | record without a showing that the enployer naliciously

29 | falsified the record. A security background investigation

30 | conducted under this section nust ensure that a person is not
31| certified as a guardian ad litemor hired as a staff nenber of
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acircuit office of public advocacy if the person has been

convicted of, regardless of adjudication, or entered a plea of
nol o contendere or guilty to, any offense prohibited under the
provisions of the Florida Statutes specified in s. 435.04(2)
or under any simlar law in another jurisdiction. Before
certifying an applicant to serve as a guardian ad litemor as
a staff nmenber of an office of public advocacy, the head of a

circuit office of public advocacy or the director of the

O fice of Public Advocacy ehief—udge—of—the—cireu-t—court may

request a federal crimnal records check of the applicant

t hrough the Federal Bureau of Investigation. In analyzing and
eval uating the infornation obtained in the security background
i nvestigation, the office program nust give particul ar
enphasis to past activities involving children, including, but
not limted to, child-related crimnal offenses or child
abuse. The office proegram has the sole discretion in

determ ning whether to certify a person based on his or her
security background investigation. The information coll ected
pursuant to the security background investigation is
confidential and exenpt froms. 119.07(1).

(2) This section does not apply to a certified
guardian ad litemwho was certified before Cctober 1, 1995, an
attorney who is a nenber in good standing of The Florida Bar
or a licensed professional who has undergone a conparabl e
security background investigation as a condition of |icensure
within 5 years before ef applying for certification as a
guardian ad litemor as a staff nenber of an office of public

advocacy.
(3) It is a misdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083, for any
person to willfully, knowingly, or intentionally fail, by
45
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fal se statenent, m srepresentation, inpersonation, or other
fraudul ent neans, to disclose in any application for a

vol unteer position or for paid enploynent with an office of

publ i ¢ advocacy the—Gdardian—Ad—+titemProgram any mteri al

fact used in naking a determination as to the applicant's

gualifications for such position

Section 28. Section 39.822, Florida Statutes, is
amended to read:

39.822 Appointnment of guardian ad litem for abused,
abandoned, or neglected child.--

(1) A guardian ad litemfor a child nust be an

i ndividual certified by an office of public advocacy or be an

attorney who is a nenber in good standing of The Fl orida Bar

Before certifying a guardian ad litemto be appoi nted under

this chapter, the Ofice of Public Advocacy shall conduct a

security background investigation as provided in s. 39.821

Upon conpl eting the background investigation of a person known

to the child and whomthe court has approved to serve as

guardian ad litemfor the case, the circuit office of public

advocacy may certify an individual to serve as guardi an ad

litemfor the specified case w thout conpleting all other

requirenents to becone a certified guardian ad litem A

guardian ad litemcertified for the limted representation in

a case nust be represented by | egal counsel.shatt—be
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(2) In those cases in which the parents are
financially able, the parent or parents of the child shal
reimburse the court, in part or in whole, for the cost of
provi sion of guardian ad litem services. Reinbursenent to the
i ndi vidual providing guardian ad |item services shall not be
conti ngent upon successful collection by the court fromthe
parent or parents.

(3) The guardian ad litemor the program
representative shall review all disposition reconmrendations
and changes in placenents, and nust be present at all critica
stages of the dependency proceeding or submit a witten report
of recomendations to the court. Witten reports nust be filed
with the court and served on all parties whose whereabouts are
known at least 72 hours prior to the hearing.

Section 29. Section 39.8225, Florida Statutes, is
created to read

39.8225 Q@uardians ad |litem powers, duties, and

authority. --

(1) A guardian ad litemshall act in the child' s best

i nterest, advocate for the child, and take appropriate action

to protect the best interest of the child.

(2) In an action brought pursuant to the Florida Rul es

of Gvil Procedure, the guardian ad litemshall represent the

best interest of the child as is appropriate to the | ega

action in which the guardian ad litemis appointed. The

guardian ad litemshall be an advocate for the child in the

litigation and take appropriate action to protect the "best

interest" of the child. The guardian ad |litem nust be

represented by an attorney.
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(3) In an action brought pursuant to the Florida Rul es

of Juvenile Procedure or the Florida Fanily Law Rules, the

guardian ad litemshall represent the "best interest" of the

child after investigating the allegations in the pleadi ngs and

the needs of the child, after discussing the allegations with

the child and | egal counsel, and after giving significant

wei ght to the expressed interests of the child.

(4) The guardian ad litemshall investigate the

al l egations in the pleadings and the needs of the child for

the case and, in accordance with the court appointnment, the

guardian ad litemin his or her investigation shall

(a) Visit and where possible discuss the case with the
chil d.
(b) \Where appropriate for the representati on, observe

the child' s interactions with parents, siblings, or foster

parents; observe the child's fanily placenent or proposed

per manent placenent when there is one; and, for a young child,

observe his or her socialization skills at school or other

care facilities.

(c) Conduct interviews related to issues in the case,

i ncludi ng, where appropriate for the representation, an

interviewwith the child' s parent, guardi an, custodi an

teacher, or foster famly; nedical professionals treating or

eval uating the child; other caretakers or proposed adoptive

parents; staff nenbers of the Departnent of Children and

Fam |y Services or the Departnent of Juvenile Justice; |aw

enf orcenent personnel who are involved in the case; and any

ot her person whomthe guardian ad litem and the attorney

determ nes appropriate.

(d) OCbtain the legal, social, nedical, or

psychol ogi cal reports relevant to understanding the facts of
48
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1| the case and the status and conditions of the child and other
2| participants in the proceedi ng.

3 (5) The guardian ad litem and the attorney shal

4] consult with the child before any hearing, court appearance,
5] or other proceeding. If the child is of an age and
6|intelligence to understand, the proceedi ng nust be expl ai ned
7]to the child in | anguage appropriate to the child' s age,

8 | education, and conprehension ability, and the child shall be
9| offered the opportunity to attend the proceedi ng.

10 (6) Before each hearing, the guardian ad |item shal

11| prepare a report containing information on all observations,
12 | docunentati on obtai ned, and factual information the guardian
13| ad litemdeternines that the court should have in order to

14 | nake a bhest-interest determnation for the child regarding the
15| i ssues before the court. The report nust be presented to,

16 | di scussed with, and reviewed by the attorney retained by the
17 | guardian ad litemor assigned to the case, and discussed with
18 [ the child to the extent the child can understand the

19 | information contained in the report. If a circuit office of
20 | public advocacy is providing representation, the report nay be
21| discussed with other representatives of the office, as
22 | required by office procedures. After review ng the report and
23| consulting with the child and, where appropriate, with other
24 | staff nmenbers of the circuit office of public advocacy, the
25| attorney and the guardian ad litem shall deternine the best
26 | manner in which to provide the court with all infornmation
27 | necessary for the court to know the child, know the expressed
28 | interests of the child, and determ ne what is in the best
29 | interest of the child.
30 (7) The guardian ad litem nust be prepared to present
31| the court with a reconmendation as to the best interest of the
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child based on what the child would want if he or she coul d,

usi ng adult judgnent and know edge, evaluate the avail abl e

informati on and nake a request to the court.

(8) The guardian ad litem nmay claimattorney-client

privilege on behalf of the child. If the guardian ad litem or

the child is called as a witness in the case, either party nay

claimthe privilege with respect to conversati ons between the

guardian ad litemand the child. However, the child nmay not

claiman attorney-client privilege concerning matters that the

guardian ad litemdeternines are necessary for the court to

determine the best interest of the child with respect to the

safety and wel |l -being of the child.

(9) The guardian ad litem through counsel, may

petition the court for an order directed to a specified

person, agency, or organization, including, but not linted

to, a hospital, nedical doctor, dentist, psychol ogist, or

psychiatrist, which order directs that the guardian ad litem

be allowed to inspect and copy any records or docunents that

relate to the minor child, the child' s parent or other

custodi al person, or any househol d nenber with whomthe child

resides. The order shall be obtained only after notice to al

parties and a hearing thereon

(10) The guardian ad litem through counsel, may

request the court to order an expert exanmination of the child,

the child' s parent, or any other interested party by a nedica

doctor, dentist, or other health care provider, including a

psychiatrist, psychol ogist, or other nental health

pr of essi onal

(11) The guardian ad litemmy file a witten report

that nmay include recomendati ons and a statenent of the

expressed interests of the child. The report nust be filed and
50
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1| served on all parties at |east 20 days before the hearing at

2| which it will be presented, unless the court waives the tine
3|limt. The guardian ad |litem nust be provided with copies of
4] all pleadings, notices, and ot her docunents filed in the

5] action and is entitled to reasonable notice before any action
6| affecting the child is taken by any of the parties, their

7 | counsel, or the court.

8 (12) A guardian ad litem acting through counsel

9| shall actively file any pl eadings, notions, or petitions for
10| relief that the guardian ad |litem deens appropriate or

11 | necessary in furtherance of the guardi an's representation of
12 | the child. The guardian ad |litem through counsel, is entitled
13| to be present and to participate in all depositions, hearings,
14 | and other proceedings in the action, and, through counsel, may
15| conpel the attendance of wi tnesses.

16 (13) The duties and rights of a nonattorney guardian
17 ) ad litem does not include the right to practice | aw

18 (14) The guardian ad litemshall subnit his or her

19 | report to the court, if a report is to be submitted, regarding
20 | any stipul ation or agreenent, whether incidental, tenporary,
21| or permanent, which affects the interest or welfare of the
22 | minor child, within 10 days after the date the stipulation or
23 | agreenent is served upon the guardian ad |item
24 Section 30. Section 39.8226, Florida Statutes, is
25| created to read:
26 39.8226 Legal counsel for a child.--
27 (1) The court shall appoint counsel to represent the
28 | interests of a child in any delinquency proceedi ng.
29 (2) The court nmmy appoint counsel to represent the
30| interest of a child, rather than a guardian ad litem in any
31| other case related to the child if the court determ nes that
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1|the child is of an age and maturity to participate in his or

2| her representation and the child or the child' s parents or

3 | guardian can pay for the representation

4 (3)(a) If acircuit office of public advocacy has been
5| appointed to represent the child, the court nay appoint

6 | counsel to represent the interest of a child, rather than a

7| guardian ad litem only if the court finds that the child is
8| of an age and maturity to participate in his or her

9| representation and if the expressed interests of the child and
10| the best-interest representation by the guardian ad |item do
11| not coincide or the conplexity of the pending case or other

12 | l egal actions suggest that representation for the child is

13 | appropriate.

14 (b) If the guardian ad litem s best-interest

15 | representation and the expressed interests of the child do not
16 | coincide, the director of the circuit office of public

17 | advocacy nust interview the child and provi de an i ndependent
18 | report to the court regarding representation of the child. The
19 | report nust address whether the child wants i ndependent
20 | counsel and whether the child wants the guardian ad litemto
21| continue to represent the best interest of the child in sone
22 | or all issues, including issues in a case in which i ndependent
23 | counsel has been appoi nt ed.
24 (4) Upon petition of the office of public advocacy,
25| the court nmay appoint independent counsel to represent the
26 | child in collateral issues if the office does not have the
27 | expertise to provide appropriate representation. The petition
28 | nust address whether the guardian ad litemw ||l continue to
29 | represent the best interest of the child in any or al
30 | proceedi ngs.
31
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1 Section 31. Subsection (8) of section 40.24, Florida
2| Statutes, is anended to read:

3 40. 24 Conpensation and rei nbursenment policy.--

4 (8) Incircuits that elect to allowjurors to donate
5| their jury service fee upon conclusion of juror service, each
6| juror may irrevocably donate all of the juror's conpensation
7|tothe 26 U S.C. s. 501(c)(3) organization specified by the

8| circuit office of public advocacy guardian—atd+temprogram or
9| to a donestic violence shelter as specified annually on a

10| rotating basis by the clerk of court in the circuit for the
11| juror's county of residence. The funds coll ected may not

12 | reduce or offset the anpbunt of conpensation that the guardian
13| ad litem program or domestic violence shelter would otherw se
14 | receive fromthe state. The clerk of court shall ensure that
15 ) all jurors are given witten notice at the conclusion of their
16 | service that they have the option to so donate their

17 | conpensation, and that the applicable program specified by the
18 | guardian ad |item program or a donestic violence shelter

19 | receives all funds donated by the jurors. Any guardian ad
20| litem program receiving donations of juror conpensation nust
21 | expend such noneys on services for children for whom guardi ans
22 | ad litem have been appoi nt ed.
23 Section 32. Subsection (1) of section 48.041, Florida
24 | Statutes, is anended to read:
25 48. 041 Service on mnor.--
26 (1) Process against a mnor who has never been narried
27 | shall be served
28 (a) By serving a parent or guardian of the mnor as
29 | provided for ins. 48.031 or, when there is a |legal guardi an
30 | appointed for the nminor, by serving the guardian as provi ded
31| for in s. 48.031.
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1 (b) By serving the guardian ad litem or other person
2|if one is appointed by the court to represent the m nor

3| Service on the guardian ad litemis unnecessary when he or she
4 | appears voluntarily or when the court orders the appearance

5| without service of process on himor her.

6 (c) By serving the minor through the minor's attorney

7 | of record.

8 Section 33. Subsection (1) of section 48.042, Florida
9| Statutes, is anended to read:

10 48. 042 Service on inconpetent. --

11 (1) Process against an inconpetent shall be served:

12 (a) By serving two copies of the process to the person
13 | who has care or custody of the inconpetent or, when there is a
14 | | egal guardi an appointed for the inconpetent, by serving the
15 | guardian as provided in s. 48.031

16 (b) By serving the guardian ad litem or other person
17 | if one is appointed by the court to represent the inconpetent.
18 | Service on the guardian ad litemis unnecessary when he or she
19 | appears voluntarily or when the court orders the appearance

20 | without service of process on himor her

21 (c) By serving a minor through the minor's attorney of
22 | record

23 Section 34. Section 61.401, Florida Statutes, is

24 | anended to read:

25 61. 401 Appointment of guardian ad litem--1n an action
26 | for dissolution of marriage, nodification, parental

27 | responsibility, custody, or visitation, if the court finds it
28| is in the best interest of the child, the court nmay appoint a
29 | guardian ad litemfor the child te—aet—as—next—friend—of—the
30 | ehitHed—investigateor—or—evatdvator—not—as—attorney—or—advocate.
31| The court in its discretion may al so appoint |egal counsel for
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a child to act as attorney or advocate if the court determnes

that the child is of an age, maturity, and intelligence to
participate in his or her representation. —howevetr;-The
guardian ad litemand the | egal counsel may shatH- not be the
sanme person. |In any action that involves stch—actions—whith
iavetve an all egation of child abuse, abandonnent, or negl ect

as defined in s. 39.01, which allegation is verified and
determ ned by the court to be well-founded, the court shal
appoint a guardian ad |litemor |egal counsel for the child.

The guardian ad litemand the child shall be a party to any

judicial proceeding on or after fremthe date the court
determines it is in the best interest of the child for the

child to have a guardian ad litemor |egal counsel ef—the
appointaent until the date the guardian ad litemor |ega
counsel is discharged ef—discharge.

Section 35. Sections 61.402 and 61.403, Florida
Statutes, are repeal ed

Section 36. Section 61.404, Florida Statutes, is
amended to read:

61.404 Guardians ad litem confidentiality.--The
guardian ad litemshall maintain as confidential al

i nformati on and docunents received fromany source descri bed

in s. 39.8225(9)s—61+463(2)and may not di scl ose such
informati on or docunments except, in the guardian ad litenls

di scretion, in a report to the court, served upon both parties
to the action and their counsel or as directed by the court.
Section 37. Subsection (7) of section 63.0423, Florida
Statutes, is anended to read:
63. 0423 Procedures with respect to abandoned
newborns. - -

55

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2002 SB 686
308- 65

i
658A- 02

1 (7) If aclaimof parental rights of a newborn infant
2| is made before the judgnent to terninate parental rights is

3| entered, the circuit court shall hold the action for

4| termnation of parental rights pendi ng subsequent adoption in
5| abeyance for a period of tine not to exceed 60 days.

6 (a) The court shall order scientific testing to

7| determine maternity or paternity at the expense of the parent
8| claimng parental rights unless maternity or paternity has

9 | been previously established legally or by scientific testing.
10 (b) The court may appoint a guardian ad litemfor the
11 | newborn infant and the guardian ad litemshall be a party to
12 | the action. The court may order whatever investigation, hone
13 | eval uation, and psychol ogi cal eval uation are necessary to

14 | determine what is in the best interest of the newborn infant.
15 (c) The court nmay not termnate parental rights solely
16 | on the basis that the parent |eft a newborn infant at a

17 | hospital, energency nedical services station, or fire station
18 | in accordance with s. 383.50.

19 (d) The court shall enter a judgnent with witten

20| findings of fact and concl usions of |aw.

21 Section 38. Section 63.0427, Florida Statutes, is

22 | anended to read:

23 63. 0427 Adopted mnor's right to continued

24 | communi cation or contact with siblings.--

25 (1) A child whose parents have had their parental

26 | rights term nated and whose custody has been awarded to the
27 | departnent pursuant to s. 39.811, and who is the subject of a
28 | petition for adoption under this chapter, shall have the right
29 | to have the court consider the appropriateness of postadoption
30 | communi cation or contact, including, but not limted to,

31| visits, letters and cards, or telephone calls, with his or her
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siblings or, upon agreenent of the adoptive parents, other
speci fied biological relatives who are not included in the
petition for adoption. The court shall determine if the best
interests of the child support such continued conmuni cati on or
contact and shall consider the follow ng in making such

det ermi nati on:

(a) Any orders of the court pursuant to s. 39.811(7).
(b) The expressed interests of the child, if any.

(c) tb)y Reconmendati ons of the department, the foster
parents if other than the adoptive parents, and the guardian
ad litem

(d)te)y Statenents of prospective adoptive parents.

(e) td)y Any other information deened rel evant and
mat eri al by the court.

If the court deternmines that the child' s best interests wll
be served by postadopti on comruni cation or contact with any
sibling or, upon agreenent of the adoptive parents, other
speci fied biological relatives, the court shall so order
stating the nature and frequency for the conmunication or
contact. This order shall be nade a part of the final adoption
order, but in no event shall continuing validity of the
adoption be contingent upon such postadopti on conmmuni cati on or
contact, nor shall the ability of the adoptive parents and
child to change residence within or outside the State of

Fl orida be inpaired by such communi cati on or contact.

(2) Notwithstanding the provisions of s. 63.162, the
adoptive parent nmay petition for review at any tine of a
sibling's or other specified biological relatives
communi cati on or contact ordered pursuant to subsection (1),
if the adoptive parent believes that the best interests of the
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adopted child are being conprom sed, and the court shall have
authority to order the comuni cation or contact to be

ternm nated, or to order such conditions in regard to

conmuni cati on or contact as the court deens to be in the best

interests of the adopted child. As part of the review
process, the court shall consider any expressed interest of

the child, if any, and the court nmmy order the parties to

engage in mediation. The department need shat- not be
reguired—to be a party to such review

Section 39. Paragraph (a) of subsection (6) of section
215.5601, Florida Statutes, is anended to read:

215.5601 Lawton Chiles Endowrent Fund. --

(6) ADVI SORY COUNCI L. --The Lawt on Chil es Endowrent
Fund Advi sory Council is established for the purpose of
reviewing the funding priorities of the state agencies,
eval uating their requests against the m ssion and goals of the
agencies and legislative intent for the use of endowrent
funds, and allowi ng for public input and advocacy.

(a) The advisory council shall consist of 15 nenbers,
i ncl udi ng:

1. The director of the United Way of Florida, Inc., or
his or her designee;

2. The director of the Foster Parents Associ ation, or
his or her designee;

3. The chair of the Departnent of Elderly Affairs
Advi sory Council, or his or her designee;

4. The president of the Florida Association of Area
Agenci es on Aging, or his or her designee;

5. The State Long-Term Care Onbudsnman, or his or her
desi gnee;
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6. The state director of the Florida AARP, or his or
her desi gnee;
7. The director of the Florida Pediatric Society, or

his or her designee;
8. The director of the Ofice of Public Advocacy A

9. Avrepresentative of a child welfare | ead agency for
communi ty-based care, appointed by the Governor

10. A representative of an elder care | ead agency for
communi ty-based care, appointed by the Governor

11. A representative of a statewi de child advocacy
organi zati on, appointed by the Governor

12. One consuner caregiver for children, appointed by
t he Governor;

13. One person over the age of 60 years to represent
the interests of elders, appointed by the Governor

14. One person under the age of 18 years to represent
the interests of children, appointed by the Governor; and

15. One consuner caregiver for a functionally inpaired
el derly person, appointed by the Governor

Section 40. Paragraph (c) of subsection (3) of section
228.093, Florida Statutes, is anended to read:

228.093 Pupil and student records and reports; rights
of parents, guardians, pupils, and students; notification
penal ty. --

(3) RICGHTS OF PARENT, GUARDI AN, PUPIL, OR
STUDENT. - - The parent or guardian of any pupil or student who
attends or has attended any public school, area
vocational -technical training center, conmunity coll ege, or
institution of higher education in the State University System
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1| shall have the following rights with respect to any records or
2| reports created, nmintained, and used by any public

3| educational institution in the state. However, whenever a

4 | pupil or student has attained 18 years of age, or is attending
5] an institution of postsecondary education, the pernission or
6 | consent required of, and the rights accorded to, the parents
7| of the pupil or student shall thereafter be required of and

8 | accorded to the pupil or student only, unless the pupil or

9| student is a dependent pupil or student of such parents as

10 | defined in 26 U S.C. s. 152 (s. 152 of the Internal Revenue
11 | Code of 1954). The State Board of Education shall fornmulate,
12 | adopt, and pronul gate rul es whereby parents, guardians,

13 | pupils, or students may exercise these rights:

14 (c) Right to challenge and hearing.--Such parent,

15 | guardi an, pupil, or student may shat+—have—the+ight—teo

16 | chal | enge the content of any record or report to which such
17 | person is granted access under paragraph (a), in order to

18 | ensure that the record or report is not inaccurate,

19 | nisleading, or otherwise in violation of the privacy or other
20| rights of the pupil or student and to provide an opportunity
21| for the correction, deletion, or expunction of any inaccurate,
22 | mi sl eading, or otherwi se inappropriate data or nateri al
23 | contained therein. In addition, a court-appointed guardi an ad
24 | litemfor a child nmay chall enge the content of the record or
25| report on behalf of the child. Any chall enge arising under the
26 | provistons—of this paragraph nmay be settled through inform
27 | neetings or discussions between the parent, guardi an, pupil,
28 | or student and appropriate officials of the educationa
29 | institution. If the parties at such a neeting agree to nmake
30| corrections, to nake deletions, to expunge naterial, or to add
31| a statenent of explanation or rebuttal to the file, such
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agreenent shall be reduced to witing and signed by the
parties; and the appropriate school officials shall take the
necessary actions to inplenment the agreenent. |f the parties
cannot reach an agreenent, upon the request of either party, a
hearing shall be held on such chall enge under rul es

promul gated by the State Board of Education. Upon the request
of the parent, guardian, pupil, or student, the hearing shal
be exenpt fromthe requirenents of s. 286.011. Such rules
shal |l include at |east the follow ng provisions:

1. The hearing shall be conducted within a reasonabl e
period of tinme followi ng the request for the hearing.

2. The hearing shall be conducted, and the decision
rendered, by an official of the educational institution or
ot her party who does not have a direct interest in the outcone
of the hearing.

3. The parent, guardian, pupil, or student shall be
afforded a full and fair opportunity to present evidence
relevant to the issues raised under this paragraph

4. The decision shall be rendered in witing within a
reasonabl e period of tine after the conclusion of the hearing.

5. The appropriate school officials shall take the
necessary actions to inplenent the decision

Section 41. Paragraph (d) is added to subsection (4)
of section 384.27, Florida Statutes, to read:

384. 27 Physical exanination and treatnent. --

(4) No order requiring a person to be exam ned or
treated for a sexually transnissible disease shall be issued
unl ess:

(d) The court has appointed a guardian ad litemfor a

m nor child for whomthe court finds there is not a parent,

guardi an, or other caregiver to represent the interest of the
61
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mnor child and the child is not of sufficient age and

maturity to participate in his or her representation
Section 42. Subsection (3) of section 393.065, Florida
Statutes, is anended to read:

393.065 Application and eligibility determnation.--

(3) The departnent shall notify each applicant, in
witing, of its eligibility decision. Any applicant deterni ned
by the departnent to be ineligible for devel opnental services
shal |l have the right to appeal this decision pursuant to ss.
120. 569 and 120.57. A court-appointed guardian ad |item nay

appeal on behalf of a minor child seeking services.
Section 43. Section 393.0651, Florida Statutes, is
anended to read:

393.0651 Famly or individual support plan.--The
departnment shall provide for an appropriate famly support
plan for children ages birth to 18 years of age and an
i ndi vi dual support plan for each client. The parent or
guardi an of the client or, if conpetent, the client, or, when
appropriate, the client advocate who may be a court-appointed

guardian ad litem shall be consulted in the devel opnent of

the plan and shall receive a copy of the plan. Each plan shal
i nclude the nost appropriate, |least restrictive, and nost
cost -beneficial environnment for acconplishment of the
obj ectives for client progress and a specification of al
services authorized. The plan shall include provisions for the
nost appropriate |level of care for the client. Wthin the
speci fication of needs and services for each client, when
residential care is necessary, the departnent shall nove
toward placenent of clients in residential facilities based
within the client's community. The ultimte goal of each plan,
whenever possible, shall be to enable the client to live a
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dignified life in the |east restrictive setting, be that in
the honme or in the community. For children under 6 years of
age, the fam ly support plan shall be devel oped within the
45-day application period as specified in s. 393.065(1); for
all applicants 6 years of age or older, the famly or

i ndi vi dual support plan shall be devel oped within the 60-day
period as specified in that subsection.

(1) The departnent shall devel op and specify by rule
the core conponents of support plans to be used by each
district.

(2)(a) The famly or individual support plan shall be
integrated with the individual education plan (IEP) for al
clients who are public school students entitled to a free
appropriate public education under the Individuals with
Disabilities Education Act, |.D. E. A, as anended. The fanily
or individual support plan and |IEP shall be inplenented to
maxi ni ze the attai nment of educational and habilitation goals.
If the IEP for a student enrolled in a public school program
i ndi cates placenent in a public or private residential program
is necessary to provide special education and rel ated services
to a client, the local education agency shall provide for the
costs of that service in accordance with the requirenents of
the Individuals with Disabilities Education Act, |.D.E. A, as
anended. This shall not preclude | ocal education agencies and
the departnment from sharing the residential service costs of
students who are clients and require residential placenent.
Under no circunstances shall clients entitled to a public
education or their parents be assessed a fee by the departnent
under s. 402.33 for placenent in a residential program

(b) For clients who are entering or exiting the schoo
system an interdepartnental staffing team conposed of
63
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1| representatives of the departnent and the | ocal school system
2| shall develop a witten transitional living and training plan
3| with the participation of the client or with the parent or

4 | guardian of the client, or the client advocate or guardi an ad
5| litem as appropriate.

6 (3) Each fanmily or individual support plan shall be

7| facilitated through case managenent designed solely to advance
8 | the individual needs of the client.

9 (4) In the developnent of the fanmily or individua

10 | support plan, a client advocate may be appointed by the

11 | support planning teamfor a client who is a nmnor or for a

12 | client who is not capable of express and infornmed consent

13 | when:

14 (a) The parent or guardi an cannot be identified;

15 (b) The whereabouts of the parent or guardi an cannot
16 | be di scovered; or

17 (c) The state is the only legal representative of the
18 | client.

19
20 | Such appoi ntnent shall not be construed to extend the powers
21| of the client advocate to include any of those powers
22 | del egated by law to a | egal guardi an.
23 (5) If there is a court-appointed guardian ad litem
24| for a child, the guardian ad |litem nay be appointed as the
25| client advocate for the child.
26 (6) £5) The departnment shall place a client in the nost
27 | appropriate and | east restrictive, and cost-beneficial
28 | residential facility according to his or her individua
29 | habilitation plan. The parent or guardian of the client or, if
30 | conpetent, the client, or, when appropriate, the client
31| advocate, and the adm nistrator of the residential facility to
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whi ch placenent is proposed shall be consulted in determnining
the appropriate placenent for the client. Considerations for
pl acenent shall be nmade in the foll ow ng order

(a) dient's owmn hone or the honme of a fanmily nenber
or direct service provider.

(b) Foster care facility.

(c) Goup hone facility.

(d) Internediate care facility for the devel opnentally
di sabl ed.

(e) Oher facilities licensed by the departnent which
of fer special prograns for people with devel oprent al
di sabilities.

(f) Devel opnental services institution

(7)t6) In developing a client's annual famly or
i ndi vi dual support plan, the individual or famly with the
assi stance of the support planning teamshall identify
neasur abl e obj ectives for client progress and shall specify a
time period expected for achi evenent of each objective.

(8) A The individual, famly, and support coordinator
shal | review progress in achieving the objectives specified in
each client's fanm |y or individual support plan, and shal
revise the plan annually, follow ng consultation with the
client, if conpetent, or with the parent or guardi an of the
client, or, when appropriate, the client advocate. The
departnent shall annually report in witing to the client, if
conpetent, or to the parent or guardian of the client, or to
the client advocate, when appropriate, with respect to the
client's habilitative and nedi cal progress.

(9)8)y Any client, or any parent of a minor client, or
guardi an, authorized guardi an advocate, or client advocate for
a client, who is substantially affected by the client's
65
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initial famly or individual support plan, or the annua
review thereof, shall have the right to file a notice to
chal | enge the decision pursuant to ss. 120.569 and 120. 57.
Noti ce of such right to appeal shall be included in al
support plans provided by the departnent.

Section 44. Paragraph (b) of subsection (6),
par agraphs (d) and (e) of subsection (8), paragraph (a) of
subsection (12), and subsection (13) of section 393.11
Fl ori da Statutes, are anended to read

393.11 Involuntary adnmission to residential
services. - -

(6) COUNSEL; GUARDI AN AD LI TEM - -

(b) If the attorney, during the course of his or her
representation, reasonably believes that the person with
nmental retardation cannot adequately act in his or her own
interest, the attorney may seek the appointnent of a guardian
ad litem A prior finding of inconpetency is not required
before a guardian ad litemis appointed pursuant to this
section. If a child is already represented by a guardi an ad

litemin anot her proceeding, the court shall appoint that

guardian ad litemto act in the best interest of the child

unl ess the court excuses the guardian ad litemfor cause.
(8) ORDER --
(d) If an order of involuntary admission to

residential services provided by the devel opnental services
program of the departnment is entered by the court, a copy of
the witten order shall be served upon the person, the

guardian ad litemthe person's counsel, the departnent, and

the state attorney and the person's defense counsel, if
appl i cabl e. The order of involuntary adm ssion sent to the
departnent shall also be acconpani ed by a copy of the
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exam ning conmittee's report and other reports contained in
the court file.

(e) Upon receiving the order, the departnent shall
wi thin 45 days, provide the court with a copy of the person's
fam ly or individual support plan and copies of al
exam nations and eval uations, outlining the treatnent and
rehabilitative prograns. The departnent shall docunent that
t he person has been placed in the nbost appropriate, |east
restrictive and cost-beneficial residential facility. A copy
of the famly or individual support plan and other
exam nations and eval uations shall be served upon the person,
the guardian ad litemand the person's counsel at the sane

time the docunents are filed with the court.

(12) APPEAL. --

(a) Any party to the proceeding who is affected by an
order of the court and the guardian ad |litem nay appeal to the

appropriate district court of appeal within the tine and in
the manner prescribed by the Florida Rul es of Appellate
Procedur e.

(13) HABEAS CORPUS.--At any tine and w thout notice,
any person involuntarily adnitted to the devel opnent al
servi ces programof the departnent, or the person's guardi an
ad litemparent,or legal guardian,in his or her behalf, is
entitled to a wit of habeas corpus to question the cause,
| egality, and appropriateness of the person's involuntary
adm ssion. Each person, or the person's parent or |ega
guardi an, shall receive specific witten notice of the right
to petition for a wit of habeas corpus at the tine of his or
her involuntary placenent.

Section 45. Subsections (8) and (9) of section
397.501, Florida Statutes, are anended to read:
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397.501 Rights of clients.--Cients receiving

subst ance abuse services fromany service provider are
guaranteed protection of the rights specified in this section
unl ess ot herwi se expressly provided, and service providers
nmust ensure the protection of such rights.

(8) RIGHT TO COUNSEL. --Each client nust be inforned
that he or she has the right to be represented by counsel in
any involuntary proceeding for assessnent, stabilization, or
treatnent and that he or she, or if the client is a mnor his
or her parent, |egal guardian, e+ |egal custodian, or guardi an
ad litemif a guardian ad |item has been appointed for the

child in this or other actions related to the care or custody

of a mnor,my apply inmediately to the court to have an
attorney appointed if he or she cannot afford one.

(9) RIGHT TO HABEAS CORPUS. --At any tine, and wi thout
notice, a client involuntarily retained by a provider, or the
client's parent, guardi an, custodian, guardian ad |item or

attorney on behalf of the client, may petition for a wit of
habeas corpus to question the cause and legality of such
retention and request that the court issue a wit for the
client's rel ease

Section 46. Section 742.011, Florida Statutes, is
amended to read:

742.011 Determ nation of paternity proceedings;
jurisdiction.--Any woman who is pregnant or has a child, any
man who has reason to believe that he is the father of a
child, or any child nmay bring proceedings in the circuit
court, in chancery, to deternmine the paternity of the child
when paternity has not been established by |aw or otherw se. A
paternity action nmay al so be brought by a guardian ad |item

appointed for the child in a dependency or custody action
68
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Section 47. Section 744.3021, Florida Statutes, is
amended to read:

744.3021 CQuardi ans of minors.--

(1) Upon petition of a parent, brother, sister, next
of kin, or other person interested in the welfare of a m nor
a guardian for a mnor nmay be appointed by the court wi thout
the necessity of adjudication pursuant to s. 744.331. A
guardi an appointed for a mnor, whether of the person or
property, has the authority of a plenary guardian

(2) A mnor is not required to attend the hearing on
the petition for appointnent of a guardian, unless otherw se
directed by the court.

(3) Inits discretion, the court nmay appoint an
attorney or guardian ad litemto represent the interests of a

m nor at the hearing on the petition for appointnent of a
guar di an.

Section 48. Subsection (6) of section 984.16, Florida
Statutes, is anended to read:

984.16 Process and service. --

(6) Upon the application of a party, the child's

guardian ad litemor the petitioner, the clerk or deputy

clerk shall issue, and the court on its own notion may issue,
subpoenas requiring attendance and testinony of w tnesses and
production of records, docunents, or other tangi ble objects at
any heari ng.

Section 49. Subsections (1), (2), and (3) of section
984.17, Florida Statutes, are anended to read:

984. 17 Response to petition and representation of
parties. --

69

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDMWNPER O

Florida Senate - 2002 SB 686
308- 65

i
658A- 02

(1) At the tine a petitionis filed, the court shal
way appoint a guardian ad litemor |egal counsel for the

child. The guardian ad litemshall be a party to the action

(2) No answer to the petition or any other pleading
need be filed by any child, guardian ad litem parent, or

| egal custodian, but any nmatters which mght be set forth in
an answer or other pleading may be pleaded orally before the
court or filed in witing as any such person nay choose.
Notwi t hstanding the filing of an answer or any pl eading, the
child or parent shall, prior to an adjudicatory hearing, be
advi sed by the court of the right to counsel

(3) When a petition for a child in need of services
has been filed and the parents, guardi an, or |egal custodian
of the child and the child or the child s guardian ad litem

have advi sed the departnent that the truth of the allegations
is acknowl edged and that no contest is to be made of the
adj udi cation, the attorney representing the departnent may set
the case before the court for a disposition hearing. |f there
is a change in the plea at this hearing, the court shal
continue the hearing to pernit the attorney representing the
departnent to prepare and present the case.

Section 50. Subsection (1) of section 984.20, Florida
Statutes, is anended to read:

984.20 Hearings for child-in-need-of-services cases.--

(1) ARRAI GNMVENT HEARI NG. - -

(a) When a child has been taken into custody by order
of the court, an arraignnent hearing shall be held within 7
days after the date the child is taken into custody. The
hearing shall be held for the child or the guardian ad litem

and the parent, guardian, or custodian to adnmit, deny, or
consent to findings that a child is in need of services as
70
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alleged in the petition. |If the child or the guardi an ad

litemand the parent, guardian, or custodian admt or consent
to the findings in the petition, the court shall proceed as
set forth in the Florida Rules of Juvenile Procedure. However,
if either the child or the guardian ad |litemor the parent,

guardi an, or custodi an denies any of the allegations of the
petition, the court shall hold an adjudicatory hearing within
7 days after the date of the arrai gnment hearing.

(b) When a child is in the custody of the parent,
guardi an, or custodian, upon the filing of a petition, the
clerk shall set a date for an arraignnent hearing within a
reasonable tine fromthe date of the filing of the petition
If the child or guardian ad litem and the parent, guardian, or

custodi an admt or consent to an adjudication, the court shal
proceed as set forth in the Florida Rules of Juvenile
Procedure. However, if either the child or the guardi an ad

litemor the parent, guardian, or custodian denies any of the
al l egations of child in need of services, the court shall hold
an adj udi catory hearing within a reasonable tine fromthe date
of the arrai gnnent hearing.

(c) |If at the arraignnent hearing the child or the
guardian ad litemand the parent, guardian, or custodi an

consents or adnits to the allegations in the petition and the
court determines that the petition neets the requirenents of
s. 984.15(3)(e), the court shall proceed to hold a disposition
hearing at the earliest practicable tine that will allow for
the conpletion of a predisposition study.

Section 51. Section 985.203, Florida Statutes, is
amended to read:

985.203 Right to counsel. --
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(1) Achild is entitled to representation by |ega
counsel at all stages of any proceedi ngs under this part. |If

the child and the parents or other |egal guardian are indigent
and unabl e to enploy counsel for the child, the court shal
appoi nt counsel pursuant to s. 27.52. Deternination of

i ndi gency and costs of representation shall be as provided by
ss. 27.52 and 938.29. Legal counsel representing a child who
exercises the right to counsel shall be allowed to provide
advi ce and counsel to the child at any tine subsequent to the
child's arrest, including prior to a detention hearing while
in secure detention care. A child shall be represented by

| egal counsel at all stages of all court proceedings unless
the right to counsel is freely, knowingly, and intelligently
wai ved by the child. Counsel may not be waived until the

child has net with and been advised by an attorney.If the

child appears without counsel, the court shall advise the
child of his or her rights with respect to representation of
court - appoi nted counsel

(2) When the court finds the child is not conpetent to

participate in his or her representation, the court nay

appoint a guardian ad litemfor the child. If a guardian ad

|item has been appointed in another case related to the child,

to the extent possible, the sane guardian ad |litem shoul d be

appoi nted in the delinquency proceedi ng.

(3)t2)y If the parents or |egal guardian of an indigent
child are not indigent but refuse to enploy counsel, the court
shal | appoi nt counsel pursuant to s. 27.52(2)(d) to represent
the child at the detention hearing and until counsel is
provi ded. Costs of representation shall be assessed as
provided by ss. 27.52(2)(d) and 938.29. Thereafter, the court
shal | not appoint counsel for an indigent child with
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1| nonindigent parents or |egal guardian but shall order the

2| parents or legal guardian to obtain private counsel. A parent
3| or legal guardian of an indigent child who has been ordered to
4| obtain private counsel for the child and who willfully fails
5]to follow the court order shall be punished by the court in

6| civil contenpt proceedings.

7 (4) 3y An indigent child with nonindi gent parents or

8 | l egal guardi an nmay have counsel appointed pursuant to s.

9] 27.52(2)(d) if the parents or |egal guardian have willfully
10 | refused to obey the court order to obtain counsel for the

11| child and have been punished by civil contenpt and then stil
12 | have willfully refused to obey the court order. Costs of

13 | representation shall be assessed as provi ded by ss.

14 | 27.52(2)(d) and 938. 29.

15 (5) t4)> Notwi t hstandi ng any provision of this section

16 | or any other lawto the contrary, if a child is transferred
17 | for crimnal prosecution pursuant to this chapter, a

18 | noni ndi gent or indigent-but-able-to-contribute parent or |ega
19 | guardian of the child pursuant to s. 27.52 is liable for
20 | necessary legal fees and costs incident to the crimna
21 | prosecution of the child as an adult.
22 Section 52. Paragraphs (a) and (h) of subsection (1),
23 | paragraph (e) of subsection (4), paragraph (b) of subsection
24 | (5), and paragraph (d) of subsection (6) of section 985.223,
25| Florida Statutes, are anended to read:
26 985. 223 Inconpetency in juvenile delinquency cases.--
27 (1) If, at any tine prior to or during a delinquency
28 | case, the court has reason to believe that the child naned in
29 | the petition may be inconpetent to proceed with the hearing,
30| the court on its own notion may, or on the notion of the
31
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child's attorney or state attorney nust, stay all proceedings
and order an evaluation of the child s nental condition

(a) Any notion questioning the child' s conpetency to
proceed nust be served upon the child's attorney, the child's
guardian ad litem if any,the state attorney, the attorneys

representing the Departnent of Juvenile Justice, and the
attorneys representing the Departnent of Children and Family
Services. Thereafter, any notion, notice of hearing, order, or
other legal pleading relating to the child' s conpetency to
proceed with the hearing nust be served upon the child's
attorney, the child' s guardian ad litem if any,the state

attorney, the attorneys representing the Departnent of
Juvenile Justice, and the attorneys representing the
Departnent of Children and Fam |y Servi ces.

(h) After placenent of the child in the appropriate
setting, the Departnent of Children and Family Services nust,
within 30 days after the Departnent of Children and Fanily
Services places the child, prepare and subnit to the court a
treatnent plan for the child' s restoration of conpetency. A
copy of the treatnment plan nust be served upon the child's
attorney, the child' s guardian ad litem if any,the state

attorney, and the attorneys representing the Departnent of
Juveni |l e Justice

(4) Achild who is deternmned to be nentally ill or
retarded, who has been adjudi cated i nconpetent to proceed, and
who neets the criteria set forth in subsection (3), nust be
committed to the Departnent of Children and Family Services,
and the Departnent of Children and Fanmily Services nust treat
or train the child in a secure facility or programwhich is
the least restrictive alternative consistent with public
safety. Any placenent of a child to a secure residenti al
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program nust be separate fromadult forensic programs. |If the

child attains conpetency, then custody, case nanagenent, and
supervision of the child will be transferred to the departnent
in order to continue delinquency proceedi ngs; however, the
court retains authority to order the Departnent of Children
and Family Services to provide continued treatnent to nmaintain
conpet ency.

(e) The service provider nust file a witten report
with the court pursuant to the applicable Florida Rul es of
Juvenil e Procedure not later than 6 nonths after the date of
commtnent, or at the end of any period of extended treatnent
or training, and at any tine the Departnent of Children and
Fam |y Services, through its service provider determnines the
child has attained conpetency or no |longer neets the criteria
for secure placenent, or at such shorter intervals as ordered
by the court. A copy of a witten report evaluating the
child's conpetency nust be filed by the provider with the
court and with the state attorney, the child s attorney, the
child' s guardian ad litem if any,the departnent, and the

Departnent of Children and Fam |y Services.

(5)

(b) \Whenever the provider files a report with the
court informng the court that the child will never becone
conpetent to proceed, the Departnent of Children and Fanily
Services will develop a discharge plan for the child prior to
any hearing determ ning whether the child will ever becone
conpetent to proceed. The Departnent of Children and Fanily
Services nust send the proposed discharge plan to the court,
the state attorney, the child's attorney, the child' s guardian

ad litem if any,and the attorneys representing the

Departnent of Juvenile Justice. The provider will continue to
75
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1| provide services to the child until the court issues the order
2| finding the child will never becone conpetent to proceed.

3 (6)

4 (d) The service provider nust file a witten report

5| with the court pursuant to the applicable Florida Rul es of

6 | Juvenil e Procedure, not later than 6 nonths after the date of
7| comitnent, at the end of any period of extended treatnent or
8| training, and at any tine the service provider deternines the
9| child has attained conpetency or will never attain conpetency,
10| or at such shorter intervals as ordered by the court. A copy
11 ) of a witten report evaluating the child' s conpetency nust be
12 | filed by the provider with the court, the state attorney, the
13| child's attorney, the child' s guardian ad litem if any,the
14 | Departnent of Children and Fanily Services, and the

15 | depart nent.

16 Section 53. Paragraph (b) of subsection (2) and

17 | paragraph (b) of subsection (3) of section 985.233, Florida
18 | Statutes, are anended to read:

19 985. 233 Sentencing powers; procedures; alternatives
20| for juveniles prosecuted as adults.--
21 (2) PRESENTENCE | NVESTI GATI ON REPORT. - -
22 (b) Upon conpl etion of the presentence investigation
23 | report, it nust be nmade available to the child s counsel the
24 | child's guardian ad litem if any,and the state attorney by
25| the departnent prior to the sentencing hearing.
26 (3) SENTENCI NG HEARI NG. - -
27 (b) After considering the presentence investigation
28 | report, the court shall give all parties present at the
29 | hearing an opportunity to coment on the issue of sentence and
30 | any proposed rehabilitative plan. Parties to the case include
31| the parent, child, the child's guardian ad litem if any,
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1| guardian, or |egal custodian of the offender; the offender's
2 | counsel; the state attorney; representatives of the Departnent
3| of Corrections and the Departnent of Juvenile Justice; the

4 ) victimor victinms representative; representatives of the

5| school system and the | aw enforcenent officers involved in

6 | the case.

7 Section 54. Paragraph (a) of subsection (1) of section
8| 985.234, Florida Statutes, is anended to read:

9 985. 234 Appeal . --

10 (1) An appeal froman order of the court affecting a
11| party to a case involving a child pursuant to this part nay be
12 | taken to the appropriate district court of appeal within the
13| tinme and in the manner prescribed by s. 924.051 and the

14 | Florida Rul es of Appellate Procedure by:

15 (a) Any child, anrt any parent or |egal guardian or

16 | custodian of any child, and the guardian ad litemfor a child.
17

18 | In the case of an appeal by the state, the notice of appea

19 | shall be filed by the appropriate state attorney or his or her
20 | authori zed assistant pursuant to the provisions of s. 27.18.
21| Such an appeal shall enbody all assignments of error in each
22 | preadjudi catory hearing order that the state seeks to have

23 | reviewed. The state shall pay all costs of the appeal except
24 | for the child' s attorney's fee.

25 Section 55. Subsection (12) of section 985. 308

26| Florida Statutes, is anended to read:

27 985. 308 Juvenil e sexual offender comitnent prograns;
28 | sexual abuse intervention networks.--

29 (12) Menbership of a sexual abuse intervention network
30| shall include, but is not limted to, representatives from

31 (a) Local |aw enforcenent agencies;
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(b) Local school boards;

(c) Child protective investigators;

(d) The office of the state attorney;

(e) The office of the public defender

(f) The juvenile division of the circuit court;

(g) Professionals |icensed under chapter 458, chapter
459, s. 490.0145, or s. 491.0144 providing treatnment for
juvenil e sexual offenders or their victins;

(h) The circuit office of public advocacy guardi-an—ad
Htemprogtam

(i) The Departnent of Juvenile Justice; and

(j) The Departnent of Children and Family Services.
Section 56. This act shall take effect October 1,
2002.
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SENATE SUMVARY

Establ i shes the O fice of Public Advocacy within the
Justice Adm nistrative Comm ssion. Provides for an of
of public _advocacy to be established within each jud
circuit. Provides requirenents for the offices of_P
advocacy in PFOVIdIng | egal representation for ch
Requires that represéentation be provided to a child
0
I

o

dependency or de |nquencK proceedi ng. Revises vari
provisions of law to authorize a cifcuit office of
advocacy rat her than personnel froma guardi an ad
progranmito represent a child in specified | ega
proceedi ngs. (See bill for details.)
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