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HOUSE AMENDMENT
736- 126AX- 32 Bill No. CS/ HB 787

Amendnment No. _ (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

Representative(s) Rubio offered the follow ng

Amendment (with title amendment)
On page 16, line 18, through page 33, line 4,
renove: all of said lines

and insert: nmenbers, nanagers, and managi ng nenbers of a
ity conpany ner—the—wanagers—of—at+Hmted

limted |iabi

not liable, solely by reason of being a nenber or serving as a
manager or nmnagi ng nenber, under a judgnent, decree, or order
of a court, or in any other manner, for a debt, obligation, or
liability of the limted liability conpany;

(2) Any such nenber, managi ng nenber, e+ manager, or

ot her person acting under the articles of organization or
operating agreenent of a limted liability conpany is shatH
not be liable to the limted liability conpany or to any such
ot her nenber, managi ng nenber, or manager for the nenber's,

managi ng nenber's, e manager's, or other person's good faith

reliance on the provisions of the linmited liability conpany's
articles of organization or operating agreenent; and
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(3) The nenber's, nmanagi ng nenber's, er manager's, or

ot her person's duties and liabilities my be expanded or
restricted by provisions in alinmted liability conpany's
articles of organization or operating agreenent.

Section 14. Section 608.4228, Florida Statutes, is
amended to read:

608.4228 Linmtation of liability of nmanagers and

managi ng nenbers. - -

(1) A manager or a nmmnagi ng nenber shall not be
personally liable for nonetary danages to the linited
liability conpany, its nenbers,or any ot her person for any

statenent, vote, decision, or failure to act regarding
managenent or policy decisions by a nmanager or a managi ng
nmenber, unl ess:

(a) The manager or nmanagi ng nenber breached or failed
to performthe duties as a manager or nmanagi nhg nenber; and

(b) The manager's or nmanagi ng nenber's breach of, or
failure to perform those duties constitutes any of the
fol |l owi ng:

1. Aviolation of the crimnal |law, unless the nanager
or managi ng nenber had a reasonabl e cause to believe his or
her conduct was |awful or had no reasonabl e cause to believe
such conduct was unlawful. A judgnent or other fina
adj udi cati on agai nst a nmanager or managi ng nenber in any
crimnal proceeding for a violation of the crimnal |aw estops
t hat nanager or managi ng nmenber from contesting the fact that
such breach, or failure to perform constitutes a violation of
the crinminal |aw, but does not estop the manager or managi ng
nmenber from establishing that he or she had reasonabl e cause
to believe that his or her conduct was | awful or had no
reasonabl e cause to believe that such conduct was unl awf ul
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2. Atransaction fromwhich the nmanager or managi ng
nmenber derived an inproper personal benefit, either directly
or indirectly.

3. Adistribution in violation of s. 608.426.

4. |In a proceeding by or in the right of the limted
liability conpany to procure a judgnent in its favor or by or
in the right of a nenber, conscious disregard of the best
interest of the limted liability conpany, or willfu
ni sconduct .

5. In a proceeding by or in the right of soneone other
than the limted liability conpany or a nenber, reckl essness
or an act or om ssion which was comrmitted in bad faith or with
mal i ci ous purpose or in a manner exhibiting wanton and willfu
di sregard of human rights, safety, or property.

(2) For the purposes of this section, the term
"reckl essness" nmeans acting, or failing to act, in conscious
di sregard of a risk known, or so obvious that it should have
been known, to the manager or managi ng nenber, and known to
t he manager or nmanagi ng nenber, or so obvious that it should
have been known, to be so great as to nmake it highly probable
that harmwould foll ow fromsuch action or failure to act.

(3) A manager or nmmnagi ng nenber is deened not to have
derived an inproper personal benefit fromany transaction if
the transaction and the nature of any personal benefit derived
by the manager or nmanagi ng nenber are not prohibited by state
or federal law or the articles of organization or operating
agreenent and, without further linmtation, the transaction and
the nature of any personal benefit derived by a manager or
managi ng nenber are disclosed or known to the nenbers, and the
transacti on was authorized, approved, or ratified by the vote
of a mpjority-in-interest of the nenbers other than the
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managi ng nenber, or the transaction was fair and reasonable to
the limted liability conpany at the tine it was authorized by
t he manager or nmanagi ng nenber, notw thstanding that a nanager
or managi ng nenber received a personal benefit.

(4) The circunstances set forth in subsection (3) are
not exclusive and do not preclude the existence of other
ci rcunst ances under which a nmanager will be deened not to have
derived an inproper benefit.

Section 15. Section 608.4229, Florida Statutes, is
amended to read:

608. 4229 Indemification of nenbers, managers,
managi ng nenbers, officers, enployees, and agents. --

(1) Subject to such standards and restrictions, if
any, as are set forth in its articles of organization or
operating agreenment, a linmted liability conpany nay, and
shal | have the power to, but shall not be required to,

i ndemmi fy and hold harm ess any nenber or nanager or other
person from and agai nst any and all clains and demands
what soever.

(2) Notwithstandi ng subsection (1), indemification or
advancenent of expenses shall not be made to or on behal f of
any nenber, manager, nanagi ng nenber, officer, enployee, or
agent if a judgment or other final adjudication establishes
that the actions, or om ssions to act, of such nenber
nmanager, managi ng nenber, officer, enployee, or agent were
material to the cause of action so adjudicated and constitute
any of the foll ow ng:

(a) Aviolation of crimnal |aw, unless the nenber
manager, nanagi ng nenber, officer, enployee, or agent had no
reasonabl e cause to believe such conduct was unl awf ul
(b) A transaction fromwhich the nenber, manager
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managi ng nenber, officer, enployee, or agent derived an
i mproper personal benefit.

(c) In the case of a manager or nmnagi ng nenber, a
ci rcunstance under which the liability provisions of s.
608. 426 are applicable.

(d) WIIful misconduct or a conscious disregard for
the best interests of the linted liability conpany in a
proceeding by or in the right of the limted liability conpany
to procure a judgnent in its favor or in a proceeding by or in
the right of a nenber.

Section 16. Subsections (1), (2), (3), and (6) of
section 608.423, Florida Statutes, are anended to read:

608.423 Limted liability conpany operating agreenent;
nonwai vabl e provi sions. --

(1) Except as otherw se provided in subsection (2),
all nmenbers of a linmted liability conpany nay enter into an
operating agreement, which need not be in witing, to regul ate
the affairs of the limted liability conpany and the conduct

of its business, establish duties in addition to those set
forth in this chapter, and to govern relations anong the
nmenbers, nmanagers, and conpany. Any inconsistency between
witten and oral operating agreenents shall be resolved in
favor of the witten agreenent. The nenbers of alinted

liability conpany may enter into an operating agreenent

before, after, or at the tine the articles of organization are

filed, and the operating agreenent takes effect on the date of

the fornmation of the limted liability conpany or on any other

date provided in the operating agreenent.To the extent the

operati ng agreenent does not otherw se provide, this chapter
governs rel ations anong the nenbers, nmanagers, and limted
liability conpany.
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(2) The operating agreenment nay not:

(a) Unreasonably restrict a right to information or
access to records under s. 608.4101

(b) Elinmnate the duty of loyalty under s. 608. 4225,
but the agreenent nay:

1. ldentify specific types or categories of activities
that do not violate the duty of loyalty, if not manifestly
unr easonabl e; and

2. Specify the nunber or percentage of nmenbers or
di sinterested nanagers that may authorize or ratify, after
full disclosure of all material facts, a specific act or
transaction that otherwi se would violate the duty of loyalty;

(c) Unreasonably reduce the duty of care under s.
608. 4225;

(d) Elinmnate the obligation of good faith and fair
deal i ng under s. 608.4225, but the operating agreenent may
determ ne the standards by which the perfornmance of the
obligation is to be neasured, if the standards are not
mani f estly unreasonabl e;

o I et I I .

e ed " I ;

(e)tf)y Vary the requirement to wind up the limted
liability conpany's business in a case specified in this
chapter; or

(f)fg) Restrict rights of a person, other than a
manager, nenber, or transferee of a nmenber's distributiona
i nterest, under this chapter

(3) The power to adopt, alter, anend, or repeal the
operating agreenment of a limted liability conpany shall be
vested in the nmenbers of the limted liability conpany unl ess

vested in the manager or nanagers of the limted liability
6

iginal & 9 copies 03/ 07/

02: 33

02
pm 00787-0111-834871




© 00 N o O W DN PP

W W NRNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BN WNIEREPRO O ®NOO O M WN R O

HOUSE AMENDVMENT
736- 126AX- 32 Bill No. CS/HB 787
Anmendnent No. (for drafter's use only)

conpany by the articles of organization or operating
agreenent, provided that any anendnent to a witten operating
agreenent shall be in witing. The operating agreenent
adopted by the nenbers or by the nmanager or nmnagers may be
repeal ed or altered; a new operating agreenent nmay be adopted
by the nenbers; and the nenbers may prescribe in any operating
agreenent nmade by themthat such operating agreenent nmay not
be altered, anended, or repeal ed by the manager or managers.
(6) Actions taken by the limted liability conpany in
good faith in accordance with the energency operating
agreenent have the effect of binding the linmted liability

conpany and nmay not be used to inpose liability on a manager
enpl oyee, or agent of the linmted liability conpany.

Section 17. Subsections (3), (6), and (8) of section
608. 4231, Florida Statutes, are anended to read:

608. 4231 Voting by nenbers and nanagers. - -

(3) If no conflicting voting provision is contained in
the articles of organization or operating agreenent:

(a) The nenbers of a limted liability conpany shal
vote in proportion to their then-current percentage or other
all ocable interest in the profits of the linmted liability
conpany or, in the case of a nenber who has assigned the
nmenber's entire econonmic interest inthe limted liability
conpany to a person who has not been adnitted as a nenber, in
proportion to the then-current percentage or other allocable
interest in the profits of the linmted liability conpany that
t he assi gning nenber woul d have, had the assignnment not been
nade.

(b) Inall matters in which a vote is required, a vote
of a mpjority-in-interest of the nmenbers shall be sufficient
unl ess provided otherwise inthe linited liability conpany's
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articles of organization or operating agreenent or this
chapter.

(6) Except as otherwi se provided in the articles of
organi zation or the operating agreenent, if the nenbers have
appoi nted nore than one nanager or nmnagi ng nenber to nmanage

the business of the limted liability conpany, decisions of
t he managers or nmanagi ng nenbers shall be nade by majority

vote of the managers or nmnagi ng nenbers if at a neeting, or

by unani nbus witten consent. Unless otherw se provided in the

articles of organization or operating agreenent, on any natter

that is to be voted on by one or nore managers or managi ng

nenbers, the nmanagers or nmnagi ng nenbers nay vote in person

or by proxy. Wthin 10 days after obtaining such authorization

by witten consent, notice nust be given to those nanagers or

managi ng nenbers who have not consented in witing or who are

not entitled to vote on the action

(8) Unless otherwise provided in the articles of
organi zation or operating agreenent, on any matter that is to
be voted on by nenbers, the nenbers may take such action
wi thout a neeting, without prior notice, and without a vote if
a consent or consents in witing, setting forth the action so
taken, are signed by the nmenbers having not |ess than the
m ni rum nunber of votes that would be necessary to authorize
or take such action at a neeting, but in no event by a vote of
|l ess than a najority-in-interest of the nenbers that woul d be
necessary to authorize or take such action at a neeting.

Unl ess otherwi se provided in the articles of organization or
operating agreement, on any matter that is to be voted on by
nmenber s er—manragers, the nenbers er—manRagers may vote in
person or by proxy. Wthin 10 days after obtaining such
aut hori zation by witten consent, notice nust be given to
8
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t hose nmenbers who have not consented in witing or who are not
entitled to vote on the action

Section 18. Section 608.4235, Florida Statutes, is
amended to read:

608. 4235 Agency of nenbers and nmanagers or managi ng
nenbers. - -

(1) Subject to subsections (2) and (3):

(a) I n a nenber-managed conpany, each nenber is an
agent of the limted liability conpany for the purpose of its
busi ness, and an act of a nenber, including the signing of an
instrunent inthe limted liability conpany's nane, for

apparently carrying on in the ordinary course the linited
liability conpany's business or business of the kind carried
on by the conpany binds the limted liability conpany, unless

the menber had no authority to act for the linmited liability

conpany in the particular matter and the person with whomthe
nmenber was deal i ng knew or had notice that the nmenber | acked
aut hority.

(b) An act of a nmenber which is not apparently for
carrying on in the ordinary course the linited liability

conpany's business or business of the kind carried on by the
limted liability conpany binds the linmited liability conpany

only if the act was authorized by appropriate vote of the
ot her menbers.

(2) Subject to subsection (3), in a nanager-nanaged
conpany:

(a) A nmenber is not an agent of the linmted liability

conpany for the purpose of its business solely by reason of
bei ng a nenber. Each manager is an agent of the linted
liability conpany for the purpose of its business, and an act
of a manager, including the signing of an instrunent in the
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limted liability conpany's nane, for apparently carrying on

in the ordinary course the linted liability conpany's

busi ness or business of the kind carried on by the conpany
binds the |linmted liability conpany, unless the nmanager had no

authority to act for the linmted liability conpany in the

particular matter and the person with whomthe nmanager was

deal i ng knew or had notice that the manager |acked authority.
(b) An act of a manager which is not apparently for

carrying on in the ordinary course the linited liability

conpany's business or business of the kind carried on by the
limted liability conpany binds the linmited liability conpany

only if the act was authorized under s. 608.422.

(3) Unless the articles of organization or operating
agreenent limt the authority of a nenber, any nenber of a
nenber - managed conpany or manager of a nmanager-managed conpany
may sign and deliver any instrunent transferring or affecting
the limted liability conpany's interest in real property. The

instrunent is conclusive in favor of a person who gives val ue
wi t hout knowl edge of the lack of the authority of the person
signing and delivering the instrunent.

Section 19. Section 608.4238, Florida Statutes, is
amended to read:

608. 4238 Unaut hori zed assunption of powers.--Al
persons purporting to act as or on behalf of a limted
liability conpany, having actual know edge that there was no
organi zation of alinmted liability conpany under this

chapter, are jointly and severally liable for all liabilities
created while so acting except for any liability to any person
who al so had actual know edge that there was no organization
of alimted liability conpany.
Section 20. Subsection (3) of section 608.425, Florida
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Statutes, is anended to read:

608.425 Limted liability conpany property.--

(3) Instrunments and docunents providing for the
acqui sition, nortgage, or disposition of property of the
limted liability conpany shall be valid and bi ndi ng upon the
limted liability conpany, if they are executed in accordance

with this chapter.

Section 21. Subsection (2) of section 608.428, Florida
Statutes, is anended to read:

608.428 Liability upon wongful distribution.--

(2) A nmenber nmay not receive a distribution froma
limted liability conpany to the extent that, after giving
effect to the distribution, aH—-ti+abitities—eof the [imted
liability conpany woul d be insol vent —ether—than—t+iabi-tties

I e I N . I
e ki ’ ey I f the tim I
e , .

Section 22. Subsection (1) of section 608.432, Florida
Statutes, is anended to read:

608. 432 Assignment of nenber's interest.--

(1) Alimted liability conpany interest is assignable
in whole or in part except as provided in the articles of
organi zation or operating agreenent. The assignee of a
nmenber's interest shall have no right to participate in the
managenent of the business and affairs of a limted liability
conpany except as provided in the articles of organization or
operati ng agreement and upon

(a) The approval of all of the nmenbers of the limted
liability conpany other than the nenber assigning the linited
liability conpany interest; or
(b) Conpliance with any procedure provided for in the
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articles of organization or operating H#tet—t+H-abitty

cofpany agr eenent.
Section 23. Paragraph (e) of subsection (3) of section

608.438, Florida Statutes, is anended to read:
608.438 Merger of limted liability conpany. --

(3) The plan of nerger shall set forth:

(e) If alimted liability conpany is to be the
surviving entity, and nanagenent thereof is vested in one or
nore managers or nanagi ng nenbers, the nanes and busi ness

addr esses of such nanagers or nmanagi ng nenbers.

Section 24. Subsections (1) and (2) of section
608. 441, Florida Statutes, are anended to read:

608. 441 Dissolution.--

(1) Alimted liability conpany organi zed under this
chapter shall be dissolved, and the limted liability

conpany's affairs shall be concluded, upon the first to occur
of any of the follow ng events:

(a) At the tine specified in the articles of
organi zation or operating agreenment, but if no such tine is
set forth in the articles of organization or operating
agreenent, then the limted liability conpany shall have a
per pet ual exi stence;

(b) Upon the occurrence of events specified in the
articles of organization or operating agreenent;

(c) Unless otherwise provided in the articles of
organi zation or operating agreenent, upon the witten consent
of all of the nenbers of the linmted liability conpany;

(d) At any tine there are no nenbers; however, unless
ot herwi se provided in the articles of organization or
operating agreenment, the linmted liability conpany is not
di ssol ved and is not required to be wound up if, within 90
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days, or such other period as provided in the articles of
organi zation or operating agreenent, after the occurrence of
the event that terminated the continued nenbership of the |ast
remai ni ng nenber, the personal or other |egal representative
of the last renmmining nenber agrees in witing to continue the
limted liability conpany and agrees to the admi ssion of the
personal representative of such nenber or its nomi nee or
designee to the linted liability conpany as a nenber
effective as of the occurrence of the event that term nated
t he continued nenbership of the last renmi ni ng nenber; or

(e) The entry of an order of dissolution by a circuit
court pursuant to subsection (3).

(2) So long as the limted liability conpany continues
to have at | east one remaining nenber, and except as provided
in paragraph (1)(d) or as otherwi se provided in the articles

of organi zati on or operating agreenent, the death, retirenent,
resi gnation, expulsion, bankruptcy, or dissolution of any
nmenber or the occurrence of any other event that terninates

t he continued nenbership of any nenber shall not cause the
limted liability conpany to be dissol ved, and upon the
occurrence of any such event, the limted liability conpany
shall be continued wi thout dissolution

Section 25. Subsection (3) of section 608.444, Florida
Statutes, is anended to read:

608. 444 Distribution of assets upon dissolution.--In
settling accounts after dissolution of alinmted liability
conpany, the assets of the limted liability conpany nust be
distributed in the foll ow ng order

(3) Except as provided in the articles of organization
or the operating agreenent, to nenbers pro rata in proportion
to their then-current percentage, or other interests in the
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profits, of the limted liability conpany.

Section 26. Subsection (6) of section 608.445, Florida
Statutes, is anended to read:

608.445 Articles of dissolution.--The articles of
di ssolution shall set forth:

(6) The fact that there are no suits pendi ng agai nst
the limted liability conpany in any court or that adequate

provi sion has been nmade for the satisfaction of any judgnent,
order, or decree which may be entered against it in any
pendi ng suit.

Section 27. Subsection (2) of section 608.446, Florida
Statutes, is anended to read:

608.446 Filing of articles of dissolution.--

(2) The certificate of dissolution shall be returned
to the representative of the dissolved linmted liability
conpany. Upon the issuance of such certificate of dissolution
the existence of the limted liability conpany shall cease,

except for the purpose of suits, other proceedings, and
appropriate action as provided in this chapter. The nmanager or
managers in office at the time of dissolution, or the
survivors of them or, if none, the nenbers, shall thereafter
be trustees for the nenbers and creditors of the dissolved
limted liability conpany; and as such the trustees shall have
authority to distribute any eenpany property of the linted

liability conpany discovered after dissolution, to convey rea

estate, and to take such other action as nay be necessary on
behal f of and in the nanme of such dissolved linmted liability
conpany.
Section 28. Subsection (2) of section 608.449, Florida
Statutes, is anended to read:
608. 449 Gounds for judicial dissolution.--Acircuit
14
iginal & 9 copies 03/ 07/
02: 33

02
pm 00787-0111-834871




© 00 N o O WDN PP

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®NOOD O M WN R O

HOUSE AMENDVMENT
736- 126AX- 32 Bill No. CS/HB 787
Anmendnent No. (for drafter's use only)

court may dissolve a linmited liability conpany:

(2) In a proceeding by a manager or nenber if it is
establ i shed that:

(a) The managers, nmanagi ng nenbers, or nenbers are

deadl ocked in the nanagenent of the limted liability conpany
affairs, the nenbers are unable to break the deadl ock, and
irreparable injury to the limted liability conpany is
t hreat ened or being suffered; or

(b) The limted liability conpany's assets are being
m sappropriated or wasted

Section 29. Subsections (1) and (2) of section
608. 463, Florida Statutes, are anended to read:

608. 463 Service of process.--

(1) Process against alimted liability conpany may be
served:

(a) In accordance with chapter 48 or chapter 49, as if
the limted liability conpany were a partnership.

(b) Upon the registered agent at the agent's street
addr ess.
(2) Any notice to or demand on a linited liability

conpany organi zed pursuant to this chapter nay be nade
(a) By delivery to a manager of the linmted liability

conpany, if the nanagenent of the limted liability conpany is
vested in one or nore nanagers a+managet, or by delivery to a

nmenber, if the managenent of the |limted liability conpany is
vested in the nenbers.

(b) By nailing a witing, which notice or demand in
witing is mailed to the registered office of the limted
liability conpany in this state or to another address in this
state which is the principal office of the linmited liability

conpany.
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Section 30. Subsection (1) of section 608.504, Florida
Statutes, is anended to read:

608.504 Amended certificate of authority.--

(1) A foreignlimted liability conpany authorized to
transact business in this state shall nake application to the
Departnent of State to obtain an anmended certificate of
authority if any statenent in the limted liability conpany's

application was false or becones fal se due to change in
circunstances or if the foreign limted liability conpany
changes:

(a) Its limted liability conpany nane.

(b) The period of its duration

(c) The jurisdiction of its organization

Section 31. Subsection (2) of section 608.507, Florida
Statutes, is anended to read:

608. 507 Registered office and regi stered agent of
foreign limted liability conpany.--Each foreign linted
liability conpany in this state nust continuously maintain in
this state:

(2) A registered agent, which who nmay be either

(a) An individual who resides in this state and whose
busi ness office is identical with the registered office; or

e I . . I e i I
e e busi e b id eal
T . offiee:
(b)te)r A foreign or donestic entity eorpoeration——or

fereign—tmited—t+abitty—econpany authori zed to transact

business in this state which has a the business office of
whi-eh—s identical with the registered office.

Section 32. Section 608.704, Florida Statutes, is
created to read
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608. 704 Reservation of power to anmend or repeal.--The

Legi sl ature has the power to anend or repeal all or part of

this chapter at any tine, and all donestic and foreign linited

liability conpani es subject to this chapter shall be governed

by the anendnent or repeal
Section 33. Section 608.705, Florida Statutes, is
created to read

608. 705 Effect of repeal of prior acts.--

(1) Except as provided in subsection (2), the repea

of a statute by this chapter does not affect:

(a) The operation of the statute or any action taken

under it before its repeal, including, without limting the

generality of the foregoing, the continuing validity of any

provision of the articles of organization, regul ations, or

operating agreenments of alimted liability conpany authorized

by the statute at the tine of its adoption;

(b) Any ratification, right, renedy, privilege,

obligation, or liability acquired, accrued, or incurred under

the statute before its repeal

(c) Any violation of the statute, or any penalty,

forfeiture, or punishnment incurred because of the violation

before its repeal

(d) Any proceeding, nerger, sale of assets,

reorgani zation, or dissolution conmenced under the statute

before its repeal, and the proceeding, nerger, sale of assets,

reorgani zation, or dissolution

=—=============== T | T L E A MENDMENT ===============
And the title is amended as foll ows:

On page 2, line 1, after the word "of",
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