Florida Senate - 2003 SB 1030

By Senator Bennett

21-700- 03
1 A bill to be entitled
2 An act relating to liens on commercial rea
3 estate by brokers and appraisers; creating
4 chapter 714, F.S., the "Broker's and
5 Apprai ser's Lien on Commercial Real Estate
6 Act"; providing applicability; providing
7 definitions; specifying conditions under which
8 a conmi ssion is earned and payabl e; providing
9 address requirenments for required notices to
10 brokers; specifying conditions under which a
11 broker is entitled to a lien on conmercial rea
12 estate and requiring disclosure of such right
13 in the comi ssion agreenent; providing
14 requirenments relating to waiver, release, or
15 di scharge of a lien and assunption of an
16 obligation for a commission; providing for
17 affidavit identifying brokers due a comn ssion
18 providing for filing of notice of lien
19 providing for contents of notice of lien
20 providing for service of notice of lien
21 providing for date of inception of |ien
22 providing for priority of liens; providing
23 applicability to m xed-use real estate;
24 providing for change in use of real estate;
25 providing tine linmts to file a notice of lien
26 providing for suit to foreclose lien; providing
27 a statute of limitations on suits to foreclose
28 a lien; providing for assessnent of costs,
29 fees, and interest in suits to forecl ose a
30 lien; providing for release of |ien; providing
31 for escrow accounts; providing for naned escrow
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1 agent; providing for costs of interpleader

2 actions; providing conditions under which a

3 party nay not refuse to close a transaction

4 providing the termof an escrow account;

5 providi ng for extinguishment of a lien on

6 conmercial real estate and transfer of the lien

7 to the proceeds of the escrow account upon

8 establ i shnent thereof; providing for the filing

9 of a bond to indemify against a lien

10 provi di ng bond requirenents; providing for

11 noti ce of bond; providing for recording of bond

12 and notice; providing for action on bond;

13 providing owner's or tenant's renedies;

14 provi di ng broker's renedi es; anending s.

15 475.42, F.S.; providing that brokers may place

16 liens on property as provided by [aw, providing

17 an effective date.

18

19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Chapter 714, Florida Statutes, consisting
22 | of sections 714.001, 714.003, 714.005, 714.007, 714.009,
23| 714.011, 714.013, 714.015, 714.017, 714.019, 714.021, 714.023,
24 | 714. 025, 714.027, 714.029, 714.031, 714.033, 714.035, 714.037,
25| 714.039, 714.041, 714.043, 714.045, 714.047, 714.049, 714.051
26 | 714. 053, 714.055, 714.057, 714.059, 714.061, 714.063, and
27 | 714.065, is created to read:
28 714.001 Short title.--This chapter may be cited as the
29 I"'Broker's and Appraiser's Lien on Conmercial Real Estate Act."
30 714.003 Applicability.--
31
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1 (1) This chapter applies only to real estate that is

2| conmercial real estate on the date the notice of lienis filed
3 | under this chapter

4 (2) This chapter does not apply to:

5 (a) A transaction involving a claimfor a comn ssion

6 | of $2,500 or less in the aggregate; or

7 (b) A transaction for the sale of conmercial rea

8| estate involving a claimfor a comi ssion of $5,000 or less in
9| the aggregate if the comercial real estate:

10 1. Is the principal place of business of the record
11| title owner

12 2. |s occupied by nore than one and fewer than five
13 | tenants; and

14 3. Is inproved with 7,500 square feet or |less of total
15| gross buil di ng area.

16 714.005 Definitions.--As used in this chapter, the

17 | term

18 (1) "Broker" neans a person who:

19 (a) |Is licensed as a real estate broker under part |
20 | of chapter 475; or
21 (b) Is licensed or certified as a real estate
22 | apprai ser under part |l of chapter 475.
23 (2) "Conmercial real estate" neans all real estate
24 | except:
25 (a) Real estate inproved with one to four residential
26 | units;
27 (b) A single-famly residential unit, including a
28 | condomi ni um townhouse, or hone in a subdivision, if the unit
29| is sold, |eased, or otherw se conveyed on a unit-by-unit basis
30| and regardl ess of whether the unit is part of a |larger
31
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building or located on real estate containing nore than four

residential units;

(c) Real estate that is or includes on it a person's

honest ead;

(d) Real estate that is not inproved with a structure,

but is:

1. Zoned for single-fanmly residential use; or

2. Restricted for single-family residential use under
restrictive covenants that will remain in effect for at |east

the next 2 years; or

(e) Real estate that:

1. Is used prinmarily for farm ng and agricultura

pur poses;
2. WIIl continue to be used primarily for farming and

agricul tural purposes; and

3. Is located nore than 3 niles fromthe corporate

boundari es of any nunicipality.

(3) "Conmission" includes a fee or other valuable

consi der ati on.

(4) "Conmission agreenent” nmeans a witten instrunent

t hat :

(a) Entitles a broker to a comni ssion

(b) |Is signed by the person obligated to pay the

conm ssion or that person's authorized agent;

(c) References the comn ssion anount or describes the

formul a used to determ ne the comm ssi on anmount; and

(d) Contains a description legally sufficient for

identification of the real estate interest that is the subject

of the agreenent if the person obligated to pay the conm ssion

is a seller or |essor.

4
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1 (5) "Deferred conm ssion" neans a conmission that is

2| earned and is not yet payabl e.

3 (6) "Real estate" has the sane nmeaning ascribed in s.
4 | 475. 01.

5 714.007 Commi ssion; when payabl e or earned. --

6 (1) A commission is payable at the tine provided in

7 | the comm ssion agreenent. |If paynent of the comrission is

8 | conditioned on the occurrence of an event and that event does
9| not occur, the person obligated to pay the conm ssion is not
10| required to pay the comn ssion

11 (2) Except as provided in subsection (3), a comn ssion
12| is earned on the earlier of the date that:

13 (a) An event occurs that, under the conmi ssion

14 | agreenent, defines when the commission is earned; or

15 (b) The person obligated to pay the conmission enters
16 | into a purchase contract or a |lease during the period

17 | prescri bed by the comr ssion agreenent for all or part of the
18 | conmercial real estate, if the purchase contract or |lease is
19 | contenpl ated by the comr ssion agreenent and if the parties to
20 | the purchase contract or | ease are contenplated by the
21 | conm ssi on agreenent.
22 (3) |If a broker has earned a commi ssi on under a
23 | conmi ssion agreenent relating to a | ease transaction and the
24 | conmi ssion agreenent provides that the broker nmay receive an
25| additional comm ssion when the lease is either nodified to
26 | expand the | ease space or renewed, the additional conm ssion
27 | is earned when
28 (a) The broker perforns all the additional services
29 | relating to the | ease nodification or renewal expressly
30 | prescribed by the conmi ssion agreenent; or
31
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1 (b) The broker first earned a conmi ssion under the

2 | conmi ssi on agreenent if the conm ssion agreenent does not

3| expressly require the broker to performadditional services
4 relating to a |l ease nodification or renewal.

5 714.009 Broker's address for receipt of notice.--A
6| seller, lessor, buyer, or tenant shall send any notice

7] required to be sent to a broker under this chapter to the

8 | broker at:

9 (1) The broker's address as reflected in the records
10| of the Florida Real Estate Conmi ssion; and

11 (2) The broker's |ast address that the broker

12 | furnished the seller, lessor, buyer, or tenant by certified
13| mail, return receipt requested, if the broker's |license has
14 | expired.

15 714.011 Entitlenent of broker to lien.--

16 (1) A broker has a lien on a seller's or lessor's

17 | conmercial real estate interest in the anount specified by the
18 | conmi ssi on agreenent if:

19 (a) The broker has earned a conmi ssion under a
20 | conmi ssi on agreenent signed by the seller or |essor of the
21 | commercial real estate interest or the seller's or lessor's
22 | authori zed agent; and
23 (b) A notice of lien is recorded and i ndexed as
24 | provided in s. 714.017.
25 (2) A broker has a lien on the commercial real estate
26 | i nterest purchased by a prospective buyer in the anpunt
27 | specified by the conm ssion agreenent if:
28 (a) The broker has earned a conmi ssion under a
29 | conmi ssi on agreenent signed by the prospective buyer of the
30| commercial real estate interest or the prospective buyer's
31| authori zed agent; and
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1 (b) A notice of lien is recorded and i ndexed as

2| provided in s. 714.017.

3 (3) A broker has a lien on the leasehold interest in

4] the conmercial real estate that a prospective tenant |leases in
5| the anmpunt specified by the conm ssion agreenent if:

6 (a) The broker has earned a conmi ssion under a

7 | commi ssi on agreenent signed by the prospective tenant of the
8| comercial real estate interest or the prospective tenant's

9 | authorized agent; and

10 (b) A notice of lien is recorded and i ndexed as

11| provided in s. 714.017.

12 (4) Alien described by this section is available only
13| to the broker naned in the conmission agreement. The lien is
14 | not avail able to an enpl oyee or independent contractor of the
15 | broker.

16 (5) The broker's right to claima |lien based on the

17 | conmi ssion agreenent nust be disclosed in the conmi ssion

18 | agreenent.

19 714.013 \Waiver, release, or discharge of lien

20 | assunption of obligation for conm ssion.--

21 (1) Except as provided in subsection (2), the waiver
22 | of a broker's right to a lien under this chapter, or a rel ease
23| given for the purpose of releasing the broker's lien before
24| the conmission is satisfied or forgiven, is void.

25 (2) A broker's entitlenent to a lien on the interest
26 | of an owner or tenant in comrercial real estate shall be

27 | automatically waived if:

28 (a) The commission is earned and payabl e for services
29 | provided relating to a | ease transaction; and

30 (b) The conmission agreenent is included as a

31| provision of the | ease agreenent.
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1 (3) Alien under this chapter is discharged by:

2 (a) A court order discharging the lien

3 (b) Paynent of the commi ssion to the broker named in

4 | the conmi ssion agreenment; or

5 (c) Establishnment of an escrow account under s.

6| 714. 041 or provision of a bond under s. 714.053.

7 (4) A person who assunmes an owner's or tenant's

8| comercial real estate interest is bound by a conmi ssion

9| agreenent included in a | ease agreenent unless an escrow

10 | account is established under s. 714.041 or a bond is provided
11 | under s. 714.053.

12 (5) This section does not affect the rights of a

13 | nortgagee who forecl oses on commercial real estate and does
14 | not assune the | ease on which a conmi ssion agreenent i s based.
15 714.015 Affidavit identifying brokers due a

16 | conmission.--1f requested by the buyer, the buyer's authorized
17 | agent, or the escrow agent for the conmercial real estate

18 | transaction, the seller of commercial real estate and the

19 | broker representing the seller shall provide to the requesting
20| party before the closing of the transaction a witten
21| affidavit identifying each broker with whomthe affiant knows
22 | or believes the seller or the seller's authorized agent has
23 | signed a comi ssion agreenent under which a commission is
24 | cl aired or earned and has not been paid.
25 714.017 Filing of notice of lien.--
26 (1) A broker claimng a lien under this chapter may
27 | not file a notice of lien unless the commi ssion on which the
28 | lien is based is earned.
29 (2) A broker claimng a lien under this chapter nust
30| file a notice of lien as provided in s. 714.031 with the clerk
31
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1| of the circuit court of the county in which the comerci al
2| real estate is located
3 (3) The clerk of the circuit court shall record the
41 notice of lien in records kept for that purpose and shal
5| index and cross-index the notice of lien in the nanes of the
6 | broker, each person obligated to pay the comi ssion under the
7 | commi ssi on agreenent, and each person who owns an interest in
8| the commercial real estate if the broker clains a lien on that
9| interest.
10 714.019 Contents of notice of lien.--The notice of
11| lien nust be signed by the broker or by a person authorized to
12 | sign on behalf of the broker and nust contain all of the
13| foll owi ng
14 (1) A sworn statenent of the nature and anopunt of the
15| claim incl udi ng:
16 (a) The conmmi ssion anpunt or the formula used to
17 | determ ne the conm ssi on
18 (b) The type of conmission at issue, including a
19 | deferred conmi ssion; and
20 (c) The nonth and year in which the conmi ssion was
21 | earned
22 (2) The nane of the broker and the real estate |license
23 | nunber of the broker
24 (3) The nane, as reflected in the broker's records, of
25| any person who the broker believes is obligated to pay the
26 | conmi ssion under the conm ssion agreenent.
27 (4) The nane, as reflected in the broker's records, of
28 | any person the broker believes is an owner of the commerci al
29 | real estate interest on which the lien is clained.
30
31
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(5) A description legally sufficient for

identification of the commercial real estate interest sought

to be charged with the lien

(6) The nane of any cooperating broker or principal in

the transaction with whomthe broker intends to share the

conm ssion and the dollar or percentage anobunt to be shar ed.

(7) A copy of the conmi ssion agreenent on which the

lien is based.

714.021 Service of notice of lien.--

(1) As used in this section, the term "busi ness day"

neans a day other than a Saturday, Sunday, or holiday

recogni zed by the state.
(2) Not later than 1 business day after the date the
broker files a notice of lien, the broker shall mail a copy of

the notice of lien by certified nmail, return receipt

requested, or registered nail to:

(a) The owner of record of the conmercial real estate

interest on which the lien is clained or the owner's

aut hori zed agent; and

(b) The prospective buyer or tenant and any escrow

agent naned in a contract for the sale or |ease of the

commercial real estate interest on which the lien is clai ned
if:

1. A binding witten contract for the sale or |ease of

the commercial real estate interest is in effect between the

owner and the prospective buyer or tenant in a transaction

that is the basis for the conm ssion; and

2. The binding witten contract was executed by the

owner and the prospective buyer or tenant before the date the

notice of lienis filed.

10
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1 (3) Service of the notice under subsection (2) is

2 | conpl ete when the notice is deposited in the United States

3| mil, postage prepaid, and addressed to the persons entitled
4| to receive the notice under this section

5 (4) |If the broker has actual know edge of the identity
6| of the escrow agent naned in the contract for the sale or

7| lease of the commercial real estate interest on which the

8| broker clains a lien or of the escrow agent otherw se cl osing
9| the sale or | ease of the commercial real estate interest, the
10 | broker, before the first business day before the date that the
11 | sale or lease is closed on comercial real estate for which a
12 | notice of lienis filed, shall deliver a fil e-stanped copy or
13| transnit a facsimle of a file-stanped copy of the notice of
14 ) lien to each escrow agent at the office in which the closing
15 ) of the sale or lease will occur for use during the closing of
16 | the sale or | ease. The broker shall deliver the copy or

17 | transnit the facsimle directly to the individual escrow agent
18 | responsible for closing the sale or lease if the broker knows
19 | that person's nane.

20 (5) |If the escrow agent receives the notice of lien

21| the escrow agent and other parties to the sale or | ease nay
22| not close the transaction unless the lien is rel eased, the

23 | prospective buyer or tenant purchases or |eases the property
24 | subject to the lien, the funds are held in escrow as provi ded
251 ins. 714.041, or a bond is filed as provided in s. 714.053.
26 (6) |If the broker fails to conply with this section

27 | the notice of lien is void.

28 714.023 Date of inception of lien.--

29 (1) A broker's lien attaches to the conmercial rea

30| estate interest owned by the person obligated to pay the

31| commi ssion on the date the notice of lien is recorded as
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1| provided in this chapter. The |lien does not relate back to the
2| date of the commi ssi on agreenent.

3 (2) A notice of lien for anpbunts earned by the broker
4 | under an installnent contract or under a comi ssion agreenent
5| for a deferred conmission is enforceable only to the extent

6| that the installnment or conm ssion has becone payabl e.

7 714.025 Priority of liens.--

8 (1) A recorded lien, nortgage, or other encunbrance on
9| comercial real estate, including a recorded lien securing

10| revolving credit and future advances for a | oan, recorded

11| before the date a broker's lien is recorded has priority over
12 | the broker's lien

13 (2) A broker's lien on the commercial real estate

14 | interest of a person obligated to pay a conm ssion i s not

15 ] valid or enforceabl e agai nst a grantee, buyer, |essee, or

16 | transferee of the interest of the person obligated to pay the
17 | conmission if the deed, |lease, or instrunent transferring the
18 | interest is recorded before the notice of the broker's lienis
19 | recorded.

20 (3) A purchase-npney nortgage |ien executed by the

21 | buyer of the commercial real estate interest has priority over
22| a broker's lien clained for the comi ssion owed by the buyer
23 | against the commercial real estate interest purchased by the
24 | buyer.

25 (4 A nechanic's lien that is recorded after a

26 | broker's lien and that relates back to a date before the date
27 | the broker's lien is recorded has priority over the broker's
28 | lien.

29 714.027 M xed-use real estate.--If real estate is

30| zoned or restricted for nore than one use, the broker's |ien
31
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1| attaches only to the portions of the real estate that

2| constitute conmercial real estate.

3 714.029 Change in use of real estate.--

4 (1) Except as provided in subsection (2), any change
51in the use of the real estate does not affect a broker's lien
6|if the notice of the lien was filed when the real estate was
7| conmercial real estate

8 (2) The broker's lien is extinguished if:

9 (a) Not later than the 360th day after the date on

10 | which the broker's commi ssion is payable, the conmercial rea
11 | estate interest on which a broker clains alien is zoned for
12 | single-fanmily residential use or restricted for single-famly
13 | residential use under recorded restrictive covenants; and

14 (b) The zoning ordi nances or restrictive covenants for
15| single-fanily residential use are in effect until at |least the
16 | second anni versary of the date the conmission is payable.

17 714.031 Tinme linmts to file notice of lien.--

18 (1) |If a broker has earned a commi ssi on under a

19 | conmi ssion agreenent signed by a seller or the seller's
20 | authori zed agent, a broker nust record a notice of |ien
21 (a) After the conmmission is earned; and
22 (b) Before the conveyance of the commercial rea
23 | estate interest on which the broker is claiming a lien
24 (2) |If a broker has earned a commi ssi on under a
25 | conmi ssi on agreenent signed by a prospective buyer or the
26 | prospective buyer's authorized agent, the broker nmust record a
27 | notice of lien:
28 (a) After the buyer acquires legal title to the
29 | commercial real estate interest on which the broker is
30| claining a lien; and
31
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1 (b) Before the buyer conveys the buyer's commerci al

2| real estate interest on which the broker is claimng a lien
3 (3) If thelien is based on a | ease transaction, the
4 | broker nust record a notice of lien after the commission is
5| earned and before the earlier of:

6 (a) The 91st day after the date the event for which

7 | the comm ssion becones payabl e occurs; or

8 (b) The date the person obligated to pay the

9 | commi ssi on records a subsequent conveyance of that person's
10 | conmercial real estate interest after executing the |ease

11| agreenent relating to the | ease transaction for which the lien
12 | is clai ned.

13 (4) |If anotice of lienis not filed within the tine
14 | required by this section, the lien is void.

15 714.033 Suit to foreclose lien.--

16 (1) A broker may not bring a suit to foreclose a lien
17 | under this chapter unless the comission is earned and

18 | payable. A broker may bring a suit to foreclose a lien in the
19 | circuit court for the county in which the conmercial rea
20| estate is located by filing a sworn conplaint stating that the
21 | notice of lien has been recorded.
22 (2) A conplaint in a suit filed under this section
23 | nust contain all of the foll ow ng:
24 (a) A brief description of the comi ssi on agreenent
25| that is the basis for the lien, including:
26 1. A description of the disclosure of the broker's
27 | right to the lien contained in the conm ssion agreenent;
28 2. The date on which the commi ssi on agreenent was
29 | execut ed;
30 3. The event for which a commission is considered to
31| be earned; and
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1 4. The event for which a commission is considered to
2 | be payabl e.
3 (b) A description of the services perforned by the
4 | broker.
5 (c) The anpbunt of the payable conmission that is
6 | unpai d.
7 (d) A description of the cormercial real estate to
8 | which the lien attaches.
9 (e) Oher facts necessary for a full understandi ng of
10| the rights of the parties.
11 (3) The broker nmust include as a defendant in a suit
12 | brought under this section each person the broker believes has
13| an interest in the conmercial real estate that is subordinate
14 ) to or encunbered by the broker's lien
15 (4) |If the broker and a person agai nst whomthe broker
16 | clains a conmission use alternative dispute resolution
17 | procedures to resolve a dispute concerning entitlenent to the
18 | broker's conmi ssion, the broker's lien remains valid, and any
19| suit to foreclose the lien is stayed until the alternative
20 | di spute resolution process is conpleted.
21 714.035 Statute of linitations.--
22 (1) Except as otherwise provided in this section, a
23| broker claiming a lien under this chapter nust bring a suit to
24 | foreclose the lien on or before the second anniversary of the
25| date the notice of lien is recorded.
26 (2) A broker claimng alien to collect a deferred
27 | conmi ssion nust bring a suit to foreclose the lien on or
28 | before the earlier of:
29 (a) The second anniversary of the date on which the
30| conmission is payable; or
31
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1 (b) The 10th anniversary of the date the lienis

2| recorded or the 10th anniversary of the date the broker

3 | records a subsequent notice of the lien as a renewal of the

4| broker's right to the lien, whichever date is later. A renewal
5| of a notice of lien nust state that it is a renewal of the

6| broker's lien and nust be recorded after the ninth anniversary
7| after the date the original notice of lien or |ast renewal

8| notice is recorded and on or before the 10th anniversary of

9| the date the original notice of lien or last renewal notice is
10 | recorded.

11 (3) A broker claimng alien for a conmission that is
12 | payable nust bring a suit to foreclose the lien not |ater than
13| the 30th day after the date the broker receives a witten

14 | denand to bring a suit to foreclose the lien fromthe owner of
15| the comercial real estate interest on which the lienis

16 | cl ai ned.

17 (4) |If asuit to foreclose the lien is not brought

18 | within the period prescribed by this section, the lien is

19 | void.

20 714. 037 Assessnent of costs, fees, and interest.--The
21 | prevailing party in a suit brought under s. 714.033 is

22 | entitled to court costs, reasonable attorney's fees, and

23 | prejudgnent interest fromthe date the conmi ssion becones

24 | payable or the date the danage accrues.

25 714.039 Release of lien.--

26 (1) Not later than the fifth day after the date a

27 | broker receives a witten request fromthe ower of a

28 | commercial real estate interest on which a lien is clained,

29 | the broker shall furnish to the owner a rel ease of

30 | i ndebt edness and any lien clained if:

31
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(a) The debt that is the basis for the lienis
satisfied; or

(b) The lien is discharged under s. 714.013, rendered
void under s. 714.021 or s. 714.035, or extinguished under s.
714.029.

(2) When a condition occurs that woul d preclude the

broker fromreceiving a comn ssion under the terns of the

conm ssion agreenent that is the basis for the lien, the
broker shall, not later than the 10th day after the date the
broker receives a witten request fromthe owner of the

commercial real estate interest on which the lien is clained,

furnish to the owner a rel ease of indebtedness and any |ien

cl ai nmed.
(3) Not later than the 10th day after the date a
broker receives a witten request for the rel ease of the

broker's lien fromthe escrow agent responsible for closing

the purchase and sale of a commercial real estate interest on

which the lien is clained, the broker shall furnish to the

escrow agent a rel ease of indebtedness and any lien clai ned
if:

(a) The commercial real estate interest to which the

lien attaches is subject to a contract for purchase and sal g;

(b) The rel ease of indebtedness and any lien clai ned

is conditioned on the closing of the transaction; and

(c) The broker would otherwi se be obligated to rel ease

t he i ndebt edness and any lien clai ned under subsection (1) or

subsection (2) on the closing of the transaction

(4 Arelease of lien nust be in a formthat permts

the instrunent to be recorded.

714.041 Requirenent for escrow account or bond; escrow

amount . --1f a claimfor a |lien under a recorded notice of lien
17
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is not paid or assuned at the closing of a sale, |ease, or

nortgage of the comercial real estate interest subject to the

lien and woul d prevent the closing of the transaction or

conveyance or if a claimfor a lien under a recorded notice of

lien does not survive the closing, any person naned in the

notice of lien as obligated to pay the commi ssion shall, on

the date of the cl osing:

(1) Establish an escrow account from any net proceeds

of the transaction or conveyance in an amount equal to the

amount sufficient to satisfy the lien plus 15 percent of that

anount; or

(2) File a bond to indemify against the lien as
provided in s. 714.053.

714.043 Nanmed escrow agent.--If an escrow agent is

naned in the contract on which the transaction or conveyance

is based, the escrow account shall be established with the

naned escrow agent .

714.045 Costs of interpleader.--Related costs for any

i nterpl eader action may be deducted fromthe escrow account by

t he person naintaining the escrow account.

714.047 Conditions precluding refusal to close a

transacti on. - -

(1) A party may not refuse to close a transaction

because of the requirenent under s. 714.041 to establish an

escrow account or file a bond if:

(a) The broker provides a copy of the notice of lien
that conplies with ss. 714.019 and 714. 021
(b) Sufficient proceeds will result fromthe proposed

transaction for the paynment of the conm ssion and costs of the

i nterpl eader; and

18
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1 (c) The broker executes and delivers a full rel ease of
2| the broker's lienin a recordable form

3 (2) A prospective buyer of a commercial real estate

4| interest may not refuse to close the purchase solely because a
5| broker's lien is filed after the date a title commtnent or

6 | abstract of title relating to the interest is issued if an

7 | escrow account is established as provided in s. 714.041 or a
8| bond is filed as provided in s. 714.053.

9 714.049 Term of escrow account.--The anmpunt held in
10 | escrow shall be held until:

11 (1) The rights of the parties claimng the amount in
12 | escrow are determined by a witten agreenent of the parties, a
13 | court order, or an alternative dispute resol ution process

14 | agreed to by the parti es;

15 (2) The broker's lien is no | onger enforceable; or

16 (3) The funds are interpled into a circuit court for
17 | the county in which the commercial real estate is | ocated.

18 714.051 Extinguishnment of |ien upon escrow. --Wen the
19 | escrow account is established under s. 714.041, the broker's
20| lien against the conmercial real estate is extingui shed and
21| becones a lien on the proceeds in the escrow account.
22 714.053 Bond. - -
23 (1) If alienis fixed or is attenpted to be fixed by
24 | a recorded instrunent under this chapter, any person may file
25| a bond to indemnify against the lien
26 (2) The bond shall be filed with the clerk of the
27 | circuit court of the county in which the conmercial rea
28 | estate subject to the lien is |ocated.
29 714.055 Bond requirenents.--A bond filed under s.
30| 714.053 nust do all of the foll ow ng:
31

19
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1 (1) Describe the comercial real estate on which the
2| lien is clained.

3 (2) Refer tothe lien clained in a manner sufficient
4)to identify it.

5 (3) Be in an anount that is double the anpbunt of the
6|lien referred to in the bond as of the date of execution of
7 | the bond by the surety, unless the total anobunt clained in the
8| lien exceeds $40,000, in which case the bond nmust be in an

9| ambunt that is one and one-half tinmes the anount of the lien
10 (4) Be payable to the party claining the lien

11 (5) Be executed hy:

12 (a) The party filing the bond as principal; and

13 (b) A corporate surety licensed by this state to

14 | execute the bond as surety.

15 (6) Be conditioned substantially that the principa

16 | and sureties will pay the naned obligees or their assignees
17 | the anount that the nanmed obligees woul d have been entitled to
18 | recover if their claimhad been proven to be valid and

19 | enforceable liens on the conmercial real estate.

20 (7) ldentify the last known nmiling address of the

21 | person claimng the lien

22 714.057 Notice of bond.--

23 (1) After a bond is filed pursuant to s. 714.053, the
24 | clerk of the circuit court shall issue notice of the bond to
25| all nanmed obli gees.

26 (2) A copy of the bond nust be attached to the notice.
27 (3) The notice nust be served on each obligee by

28 | mailing a copy of the notice and the bond to the obligee by
29 | certified mail, return receipt requested, addressed to the
30| claimant at the address stated in the bond for the obligee.
31 714.059 Recording of bond and notice. --

20
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1 (1) The clerk of the circuit court shall record the

2 | bond, the notice, and a certificate of mailing in the rea

3| property records.

4 (2) In acquiring an interest in or insuring title to
5| the comercial real estate, a buyer, insurer of title, or

6| lender may rely on and is absolutely protected by the record
7| of the bond and the notice to the sane extent as if the lien
8| claimant had filed a release of lien in the real property

9| records.

10 714.061 Action on bond.--

11 (1) A party nmaking or holding a lien claimnmay not sue
12 ) on the bond later than the | ast date on which a person nmay
13| bring a suit to foreclose the lien under s. 714.035.

14 (2) The bond is not exhausted by one acti on agai nst
15 it. Each naned obligee or assignee of an obligee may maintain
16 | a separate suit on the bond in any district court for the

17 | county in which the commercial real estate is |ocated.

18 714.063 Owner's or tenant's renedies.--

19 (1) An owner or tenant may file suit against a broker
20 | under this chapter

21 (2) In an action filed under this section, the court
22 | shall discharge a broker's lien if the broker

23 (a) Failed to mail a copy of the notice of lien within
24 | the period prescribed in s. 714.021

25 (b) Failed to record the notice of lien within the

26 | period prescribed in s. 714.031; or

27 (c) Failed to release a lien within the period

28 | prescribed in s. 714.039.

29 (3) A broker is liable to an owner or tenant for

30 | damages as provided in subsection (4) if:

31
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1 (a) The broker recorded a lien on the comercial rea

2| estate interest of the owner or tenant;

3 (b) The broker failed to release a lien within the

4 | period prescribed in s. 714.039;

5 (c) The owner, tenant, or escrow agent nmiled to the

6 | broker by certified mail, return recei pt requested, a copy of
7| this section and a notice requesting the broker to rel ease the
8| lien not later than the 10th day after the date the broker

9| receives the notice; and

10 (d) The broker failed to conply with the owner's,

11| tenant's, or escrow agent's witten notice within the

12 | prescri bed peri od.

13 (4) If the court finds that a broker is liable to an
14 | owner or tenant under subsection (3), the court nay award the
15| owner or tenant:

16 (a) Actual dammges, including attorney's fees and

17 | court costs, incurred by the owner or tenant that are

18 | proxi mately caused by the broker's failure to rel ease the

19| lien; and

20 (b) Acivil penalty in an amount not to exceed three
21 | tinmes the amount of the clainmed comission if the court finds
22 | that the broker acted with gross negligence or in bad faith in
23| violation of part | or part Il of chapter 475.

24 (5) This section does not prevent:

25 (a) A person fromfiling a conplaint with the Florida
26 | Real Estate Conmi ssion against a broker who fails to conply
27 | with this chapter; or

28 (b) The Florida Real Estate Conmission at any tine

29 | frominvestigating or initiating a disciplinary proceedi ng

30| against a broker who fails to conply with this chapter

31 714.065 Broker's renedies.--

22
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(1) A broker may file suit against an owner or tenant

to enforce a conmi ssion agreenent.
(2) If the court finds that the broker waived the
right to file a lien under s. 714.013 and that the owner or

tenant violated the conm ssion agreenent, the court may award

to the broker:

(a) Actual dammges, including attorney's fees and

court costs, that are proximately caused by the owner's or

tenant's failure to conply with the commi ssi on agreenent; and

(b) Acivil penalty in an amount not to exceed three

tinmes the anount of the clained commssion if the court finds

that the owner or tenant acted with gross negligence or in bad
faith.

Section 2. Paragraph (j) of subsection (1) of section
475. 42, Florida Statutes, is anended to read:

475.42 Violations and penalties.--

(1) VIOLATIONS. - -

(j) No broker or sal esperson shall place, or cause to

be placed, upon the public records of any county, any
contract, assignnent, deed, will, nortgage, affidavit, or
other witing which purports to affect the title of, or
encunber, any real property if the sane is known to her or him
to be false, void, or not authorized to be placed of record,
or not executed in the formentitling it to be recorded, or
t he execution or recordi ng whereof has not been authorized by
the owner of the property, maliciously or for the purpose of
collecting a comission, or to coerce the paynent of nobney to
t he broker or sal esperson or other person, or for any unl awf ul
purpose. However, nothing in this paragraph shall be
construed to prohibit a broker or a sal esperson fromrecording
a judgnment rendered by a court of this state or to prohibit a
23
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broker fromplacing a lien on a property where expressly
permtted by contractual agreenment or otherw se all owed by

| aw
Section 3. This act shall take effect October 1, 2003.
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SENATE SUMVARY

Creates chapter 714, F.S., the "Broker's and Appraiser's
Lien on Conmercial Real Estate Act," to provide for the
securln?_of comm ssions of brokers and appraisers in
transacfions involving comercial real estate and for the
protection of gartles responsi ble for the paynent of such
comm ssions. (See bill for details.)
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