Florida Senate - 2003 CS for CS for SB 1132

By the Committees on Appropriations; Banking and | nsurance;
and Senator Cary

309- 2552-03
1 A bill to be entitled
2 An act relating to workers' conpensation
3 anending s. 27.34, F.S.; requiring the Chief
4 Financial O ficer to contract with the state
5 attorneys of specified judicial circuits to
6 prosecute crinminal violation of the Wrkers
7 Conpensation Law and related crines; requiring
8 a report to the Legislature and the executive
9 branch; anending s. 440.015, F. S.; providing
10 | egislative intent; anmending s. 440.02, F.S.
11 defining and redefining terns; anending s.
12 440.05, F.S.; revising exenption requirenents;
13 anending s. 440.06, F.S.; specifying coverage
14 requi rements; anending s. 440.077, F.S.
15 revi sing exenption el ection; anending s.
16 440.09, F.S.; revising conpensability
17 eligibility standards; anending s. 440. 10,
18 F.S.; requiring all enployers engaged in work
19 in Florida to obtain a Florida policy; anmending
20 s. 440.1025, F.S.; providing workplace safety
21 rul emaki ng authority; anmending s. 440. 103,
22 F.S.; requiring certain proof of insurance when
23 obtai ning building pernits; anendi ng s.
24 440.104, F. S.; deleting certain lintations
25 regardi ng recovery; anending s. 440.105, F. S
26 nodi fyi ng stop-work-order violations; anendi ng
27 s. 440.107, F.S.; revising the conpliance
28 powers of the Departnent of Financial Services;
29 aut hori zi ng agency rul enmaki ng authority;
30 clarifying department penalty cal cul ation
31 formul as; anending s. 440.11, F. S.; clarifying
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1 excl usi veness of liability regarding safety

2 services; anending s. 440.12, F.S.; revising

3 conpensability cal cul ation; anendi ng s.

4 440. 125, F. S.; conform ng departnental

5 authority; anmending s. 440.13, F.S.; redefining
6 terns; establishing new standards of care;

7 aut hori zi ng the adoption of practice

8 paraneters; revising standards and procedures
9 for diagnosis and treatnent; redefining

10 standards of eligibility for nmedical treatnent;
11 establ i shing consent to peer review

12 jurisdiction; creating the Health Care

13 Oversight Board to assist in the establishnment
14 of practice paraneters, auditing peer review
15 organi zations, and certain other

16 reconmendati ons; elimnating independent

17 nedi cal exami nations; revising the utilization
18 review process; elimnating expert nedica

19 advi sors; nodi fying standards for witness fees;
20 revi sing departnental auditing standards and
21 scope; authorizing a three-nenber panel to
22 alter inpatient and outpatient reinbursenent
23 | evel s; revising prescription dispensing fee
24 | evel ; revising standards for authorization of
25 physicians to render nedical care; revising
26 carrier obligations to pay health care
27 providers; elimnating current practice
28 paraneters; anmending s. 440.132, F.S.; revising
29 departnmental authority; repealing s. 440. 134,
30 F.S., relating to managed care; repealing s
31 440.135, F.S., relating to pilot prograns;
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1 anending s. 440.14, F.S.; revising cal cul ations
2 of average weekly wage; anending s. 440. 15,

3 F.S., revising permanent total disability

4 i ndemmity rei nbursenent |evels; defining

5 shel tered enpl oynent; revising suppl enental

6 benefits; revising tenporary total disability
7 benefits eligibility and rei nbursenent |evels;
8 requiring a three-nenber panel to study a

9 residual functional |oss nodel for calculating
10 permanent partial inpairnent awards; revising
11 benefit cal culation for pernanent inpairnent

12 benefits; elininating pernmanent inpairnent

13 suppl enental benefits; increasing tenporary

14 partial disability benefits; providing that

15 benefits are payable only for the disability or
16 nedi cal condition associated with a conpensabl e
17 injury that results from aggravation or

18 accel eration of a preexisting condition

19 elimnating obligation to rehire requirenent;
20 anending s. 440.151, F.S.; revising the
21 standard for establishing conpensability of
22 occupational diseases; creating s. 440. 152,
23 F.S.; establishing standard for conputing
24 fractions of a percent for deternining
25 benefits; anmending s. 440.16, F.S.; increasing
26 funeral and death benefits; anmending s. 440.17,
27 F.S.; revising departnental authority; anending
28 s. 440.185, F.S.; revising presunption of
29 conpensability; nodifying enpl oyer and carrier
30 reporting standards; authorizing departnental
31 rul emaki ng authority for carrier reporting
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1 standards; revising departnental penalty

2 authority; revising departnental electronic

3 data col |l ecti on and processing; anendi ng s.

4 440.191, F. S.; elimnating the Enpl oynent

5 Assi stance Ofice and establishing the Early

6 Intervention Ofice; authorizing the Early

7 Intervention Ofice to assist injured

8 enpl oyees; anending s. 440.192, F.S.; nodifying
9 the dispute resolution process; creating the
10 Cl ains Bureau to accept clains and adjudicate
11 certain clains; creating the peer review panel
12 process for adjudicating nedical disputes;

13 establishing tinmelines governing the peer

14 revi ew process; authorizing the departnent to
15 contract with peer review organi zations;

16 revising the jurisdiction of judges of

17 conpensation clainms; creating the Wrkers

18 Conpensation Appellate Tribunal to hear

19 appeal s; revising the procedure for appeal to
20 the First District Court of Appeal; anending s.
21 440. 1925, F.S.; revising the procedure for
22 resol ving nmaxi mum nedi cal inprovenent disputes;
23 anmending s. 440.20, F.S.; revising payment
24 health care tinelines by carriers; authorizing
25 departnental rul emaki ng authority; authorizing
26 departnental penalties; expandi ng depart nent al
27 clains auditing authority; anending s. 440. 24,
28 F.S.; clarifying departnental authority;
29 anmending s. 440.25, F.S.; revising the
30 nedi ati on process; revising judges of
31 conpensation clainms' jurisdictional authority;
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1 revising hearing process; establishing Wrkers
2 Conpensation Appel |l ate Tri bunal rul emaking

3 authority; providing appellate review

4 rul emaki ng authority for appeals fromthe

5 Wor kers' Conpensation Appellate Tribunal

6 el i m nati ng expert nedi cal advisor physica

7 exam nations; anending s. 440.271, F.S.

8 revising the appellate jurisdiction of orders

9 i ssued by judges of conpensation clains;

10 anmendi ng s. 440.2715, F. S.; expanding the use
11 of a state video tel econferencing network;

12 creating s. 440.2725, F.S.; providing appellate
13 review of Workers' Conpensation Appellate

14 Tribunal orders to the First District Court of
15 Appeal ; anending s. 440.28, F.S.; allow ng peer
16 review panels to nodify their orders in certain
17 ci rcunstances; repealing s. 440.29, F.S.

18 elimnating certain procedures and requirenents
19 relating to the judges of conpensation cl ai ns;
20 anending s. 440.30, F.S.; providing that peer
21 revi ew panel nenbers or enpl oyees of the dains
22 Bureau are not subject to deposition unless
23 fraud has been inplied; amending s. 440. 32,
24 F.S.; authorizing assessnent of certain costs
25 in proceedings relating to peer review panels
26 anmendi ng 440.34, F.S.; revising the calculation
27 for attorney's fees; providing when attorney's
28 fees are due; clarifying judges of conpensation
29 clains jurisdictional issues pertaining to
30 attorney's fees; anending s. 440.38, F.S.
31 nodi fyi ng departnental authority over the
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1 Florida Self-lnsurers Guaranty Associ ation

2 reconmendati ons; anending s. 440.381, F.S.

3 provi di ng the departnent additional payrol

4 auditing responsibilities; anmendi ng 440. 385,

5 F.S.; clarifying appoi ntnent authority;

6 provi di ng conform ng depart nental

7 cross-references; nodifying departnental

8 authority regardi ng enpl oyers who sel f-insure;
9 anendi ng s. 440.386, F.S.; providing conform ng
10 departnental cross-references; anending s.

11 440. 40; F.S.; providing conforning departnental
12 cross-references; anmending s. 440.42, F.S.

13 providing certain workers' conpensation

14 i nsurance policy notice periods; anending s.
15 440. 44, F.S.; providing certain Wrkers

16 Conpensation Appellate Tribunal staffing

17 | evel s; anmending s. 440.442, F.S.; nodifying
18 t he scope of the Code of Judicial Conduct;

19 anmending s. 440.45, F.S.; creating a Wrkers
20 Conpensation Appellate Tribunal in the

21 Depart nent of Managenent Services; providing an
22 appoi nt nent net hod; providing jurisdictiona

23 authority; providing adm nistrative authority;
24 provi di ng powers and duties; revising the

25 st at ewi de nom nati ng commi ssi on nenbershi p and
26 appoi nt nent net hodol ogy; providi ng appoi nt ment
27 terns for appellate tribunal judges; creating
28 s. 440.1915, F.S.; establishing clains bureau
29 personnel requirenents; anending s. 440. 49,

30 F.S.; clarifying Special Disability Trust Fund
31 assessnent net hodol ogy; amending s. 440. 50,
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1 F.S.; providing conform ng departnental

2 cross-references; amending s. 440.501, F.S.

3 provi di ng conform ng depart nental

4 cross-references; anendi ng 440.51, F.S.

5 clarifying Wrkers' Conpensation Adm nistrative
6 Trust Fund assessnent net hodol ogy; anendi ng ss.
7 440. 515, 440.52, 440.59, 440.591, F.S.

8 provi di ng conform ng depart nental

9 cross-references; anendi ng 440.593, F.S.

10 revising electronic reporting methodol ogy and
11 procedures; authorizing the departnent to adopt
12 rules; anending s. 443.036, F.S.; requiring an
13 enpl oyee | easing conpany to report certain

14 information to the departnent; anending ss.

15 443. 171, 443.1715, F.S.; anendi ng provisions
16 relating to records and reports; anendi ng s.

17 626.989, F.S.; providing that the Departnment of
18 Fi nanci al Services shall prepare an annua

19 report related to workers' conpensation fraud
20 and conpliance; anending s. 626.9891, F.S.

21 anmendi ng reporting requirenents for insurers;
22 provi di ng penalties for nonconpliance; anending
23 S. 627.062, F.S.; anmending criteria for filing
24 with the departnent certain informtion

25 relating to rates; anending s. 627.311, F.S.

26 revi sing Wrkers' Conpensation Joint

27 Underwriting Association board of governors

28 nmenber shi p and appoi nt nent net hod; revising

29 rating plan; providing rating criteria;

30 revi sing associ ati on procedures; revising

31 assessnent cal cul ati on net hodol ogy; anendi ng s.
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1 921.0022, F.S.; revising crimnal punishnment

2 code to apply to workers conpensation insurance
3 fraud; anmending s. 112.181, F.S.; revising

4 requirenents for nedical reviews for certain

5 types of workers; requiring each workers

6 conpensation insurer or a licensed rating

7 organi zation to nmake a rate filing reflecting
8 the anticipated savings of the act; specifying
9 the effective date and requirenents for such
10 filings; providing that amendnents to ss.

11 440. 02 and 440.15, F.S., do not affect certain
12 disability deterninations; providing a type two
13 transfer of certain full tinme enployees

14 positions fromthe Division of Adnministrative
15 Hearings of the Departnent of Managenent

16 Services to the Departnent of Financial

17 Services; transferring positions and providing
18 appropriations fromthe Wrkers' Conpensation
19 Adm ni stration Trust Fund to state attorneys in
20 specified judicial circuits and to the
21 Departnent of Legal Affairs; providing for a
22 type two transfer of workers' conpensation
23 nedi cal services fromthe Agency for Health
24 Care Administration to the Departnent of
25 Fi nanci al Services; providing | egislative
26 intent to create a state nutual insurance fund
27 for workers' conpensation, under certain
28 ci rcunstances; establishing a Joint Select
29 Committee on Wirkers' Conpensation Rating
30 Reform providing an effective date
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Subsection (4) of section 27.34, Florida

4| Statutes, is anended to read:

5 27.34 Salaries and other related costs of state

6 | attorneys' offices; limtations.--

7 (4) Notwithstanding s. 27.25, the Chief Financial

8| Oficer shall tnstrance—Commissioner—ay contract with the

9| state attorneys attorney of the three | argest any judicial

10| circuits eirewit of the state for the prosecution of crimna
11| violations of the Wirkers' Conpensation Law and rel ated crines
12 | and shall way contribute funds fromthe Wrkers' Conpensation
13| Adninistration Trust Fund for such purposes. Such contracts
14 | shal|l ray provide for the training, salary, and expenses of
15| one or nore assistant state attorneys used in the prosecution
16 | of such crines. The three participating circuits shall provide
17 | an annual report to the President of the Senate, the Speaker
18 | of the House of Representatives, the Governor, and the

19 | Departnent of Financial Services regarding the workl oad and
20 | di sposition of workers' conpensation cases.

21 Section 2. Section 440.015, Florida Statutes, is

22 | anended to read:

23 (Substantial rewording of section. See

24 s. 440.015, F. S., for present text.)

25 440. 015 Legislative intent. --

26 (1) It is the intent of the Legislature to

27 | fundanentally reform workers' conpensation in Florida. The

28 | Legislature finds that the historical approach to workers

29 | conpensation, as reflected by the prior statute and court

30 | decisions under it, needs to be displaced by an approach nore
31| suited to nodern realities, including the changi ng conposition
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of the workforce, the energence of know edge work as an

alternative to physical |abor, the changing | abor nmarkets, and

the increasingly conpetitive markets for |egal and nedica

services. The goals of this chapter continue to include pronpt

provi sion of adequate benefits to legitimately injured workers

at a reasonable cost, but the goals extend beyond that as

well. This lawintends to strike a precise econonic bal ance

bet ween the econonic interests of enployers, enpl oyees,

personnel ancillary to the workers' conpensation system and

the public at large. The statutory |language is carefully

designed to create behavioral incentives for the participants

in the system including workers, enployers, doctors,

attorneys, and others, so as to mnimze the total cost of

job-related injuries, including the cost of adninistering the

system
(2) The Legislature finds that the prior workers

conpensation | aw was nmarked by several characteristics that

are particularly inappropriate in these tines.

(a) Paternalismdevel oped fromthe origi nal conception

of workers' conpensation as social welfare | egislation

designed to help the victins of industrial accidents and their

famlies, in a tine when the injured workers were largely

unsophisticated and had little access to | egal services.

Pat ernal i sm was responsi ble for the nowdi scredited notion

that workers' conpensation |aws should be applied with a bias

in favor of one party and against the other, and for the law s

reticence to allow parties to make their own decisions. In the

nodern worl d, enpl oyers and enpl oyees alike are held to a

standard of personal responsibility, as an essential conponent

of a free society. It is therefore the express |legislative

intent to eradicate all vestiges of paternalismin the
10
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wor kers' conpensation system treating all parties as equally

capabl e of maki ng choi ces under the | aw.

(b) The common | aw of danmges was devel oped to

quantify liability when a party was at fault for, and thus

responsible for the entire cost of, an injury. The focus of

negl i gence jurisprudence was on naking the innocent victim

whol e. That concept has no place in workers' conpensation

law, where the liability is not dependent upon fault, but

rat her upon the contractual rel ationshi ps between enpl oyers

and enpl oyees. The operative concept under this statutory,

no-fault schene is to specify the nature and anounts of

benefits payable in given circunstances, such that enpl oyers

and enpl oyees can accurately assess the val ue of workers

conpensation benefits when they fornulate the terns of

enpl oynent, such as wages and benefits. The Legislature

therefore declares that the terns of this chapter are inplied

in to each enpl oynent contract, whether witten, verbal, or

inplicit, that exists in the state, and, as such, the ternms of

the statute should be interpreted as if they were terns of a

contract. Justice and fairness in workers' conpensation thus

consi st of giving effect to the | anguage of the statute,

wi thout resort to negligence-based concepts of common |law. As

in contract |aw generally, parties should receive and be held

liable for exactly what the terns of the contract require, no

nore and no | ess.

(c) The law s operation in practice has been

unpredi ctable, creating an incentive to excessive litigation

It is the express intent of the Legislature to specify

bright-line rules that are followed in practice. The resultant

reliability, stability, and predictability of the | aw have

11
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1| inmreasurable value that the Legislature declares to be

2 | paranount.

3 (d) The degree of expense in the worker's conpensation
4 | system has becone i nmense, without a corresponding i ncrease in
5| the quantity, speed, or efficiency of benefits delivered.

6| There are i measurable indirect costs as well, in the form of
7| distortions of decisions made by enpl oyers and enpl oyees

8| alike, resulting fromthe prospect of protracted litigation

9| which is precisely what workers' conpensation | aws were

10 ) intended to prevent. Since enployers initially bear the cost
11 | of workers' conpensation benefits, and ultimtely pass those
12 | on either to consuners in the formof higher prices or to the
13 | noni njured enployees in the formof |ower wages, it is unfair
14 ) to all classes of persons to require a workers' conpensation
15| systemthat costs nearly as nmuch to operate as it provides in
16 | benefits to injured workers.

17 (e) In nany cases, the provision of nedical care to

18 | injured workers becane nmired in litigation actuated by

19 | ancillary goals unrelated to advancenent of the worker's

20| return to health and productivity. A rational schene for

21| health care provision and a dispute resol ution systemthat

22 | precludes extraneous considerations fromgoverning a worker's
23 | nedical care are both essential to functioning of the workers
24 | conpensation law, and this statute nmust be interpreted toward
25| those ends.

26 (f) The incorporation of a federal Social Security

27 | standard for pernanent total disability has resulted in

28| Florida's having a rate of permanent total disability grossly
29 | out of proportion to the nunber of injuries that are severe
30 | enough to warrant such a conclusion. The Legislature finds

31| that declaring an individual permanently totally disabled is

12
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in nmost cases not in the person's best interest and is

warranted only when the individual is unable to return to any

formof gainful or sheltered enpl oynent.

(3) To renedy the probl ens enunerated i n subsection

(2), as well as nunerous others, this statute is a fundanental

departure fromprior law, in theory, concept, and execution

Wil e practices, rules, statutes, and court decisions existing

before the effective date of this act may be cited as

persuasive authority in courts and other tribunals, they are

not to be considered authoritative or binding in interpreting

rights and obligations under this statute. It is the express

intent of the Legislature that this new statute operate with a

clean slate of decisional law. The |aw should be interpreted

according to its plain |anguage, without reference to

technical |egal denotations, as a person of reasonable

intelligence would understand it, before deciding howto act

under it.
(4) The workers' conpensation law is declared to be an

i nsurance statute, not social welfare legislation. The lawis

designed to nake a fair and efficient allocation of the costs

of industrial accidents, in such a way as to give enpl oyers

and enpl oyees alike incentives to mnimze the total cost of

t hese accidents. At all tines, the statute nust be

interpreted so as to naintain its status as a reasonabl e

substitute for the common-law rights that it abridges, to the

extent required by the State Constitution

Section 3. Section 440.02, Florida Statutes, is
amended to read:

440.02 Definitions.--As Wen used in this chapter, the

t er m uhtess—the—context—cteartyreguires—otherwise—the
 oltow et he—foltow . :
13
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(1) "Accident" neans only an unexpected or unusua
event or result that happens suddenly. A nental or nervous
injury due to stress, fright, or excitenent only, or
disability or death due to the accidental acceleration or
aggravation of a venereal disease or of a disease due to the
habi tual use of al cohol or controlled substances or narcotic
drugs, or a disease that nmanifests itself in the fear of or
dislike for an individual because of the individual's race,
color, religion, sex, national origin, age, or handicap is not
an injury by accident arising out of the enploynent. If a
preexi sting disease or anomaly is accel erated or aggravated by
an accident arising out of and in the course of enploynent,
only accel eration of death or accel eration or aggravation of
the preexisting condition reasonably attributable to the
accident is conpensable, with respect to death or pernmanent
i mpai r nent .

(2) "Adoption" or "adopted" neans |egal adoption prior
to the tine of the injury.

(3) "Agency" neans the Agency for Health Care
Admi ni stration.

(4) "Carrier" neans any person or fund as defined in
subsection (39)authorized urtder—s—446-—38 to i nsure under
this chapter and includes a self-insurer, and a comerci al

sel f-insurance fund authorized under s. 624.462.

(5) "Casual" as used in this section refers only to
enpl oynents for work that is anticipated to be conpleted in 10
wor ki ng days or less, without regard to the nunber of persons
enpl oyed, and at a total |abor cost of |ess than $500.

(6) "Child" includes a posthunmous child, a child
| egally adopted prior to the injury of the enpl oyee, and a
stepchild or acknow edged child born out of wedl ock dependent

14
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upon the deceased, but does not include married children
unl ess whol |y dependent on the enployee. "Gandchild" neans a
child as above defined of a child as above defined. "Brother"
and "sister" include stepbrothers and stepsisters, half
brothers and half sisters, and brothers and sisters by
adoption, but does not include married brothers or nmarried
sisters unl ess wholly dependent on the enployee. "Child,"
"grandchild," "brother," and "sister" include only persons who
at the tine of the death of the deceased enpl oyees are under
18 years of age, or under 22 years of age if a full-tine
student in an accredited educational institution

(7) "Conpensation" neans the noney al |l onance payabl e
to an enployee or to his or her dependents as provided for in
this chapter.
(8) "Construction industry" neans any for-profit

activity, trade, or craft perforned in the course of buil ding,

renovating, or renodeling a structure to conpletion and

i ncl udes foer—proft—activi-ties—invetvingthe—carryingout—of
any—buit+ding,cl earing, filling, denvolishing, excavating, and
all finish and detail work execavation—or—stbstantial
. . I . F I
appearance—of—any—t+and. The departnent shall by rule specify

the classifications and classification codes that are within

the definition of the term"construction industry." When

of—eonstruetion—or—theresult—oef—econstruetion— However, the
term"construction" does shalt not nean a | andowner's act of

construction or the result of a construction upon his or her
own premni ses, provided such prenises are not intended to be
sol d, e resold, or |eased

15

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

r

568 ga Senate - 2003 CS for CS for SB 1132

5 52-03

(9) "Corporate officer" or "officer of a corporation”
neans any person who fills an office provided for in the
corporate charter or articles of incorporation filed with the
Di vi sion of Corporations of the Departnent of State or as
permtted or required by chapter 607.

(10) "Date of maxi mum nedi cal inprovenent” neans the
date after which further recovery from or lasting inprovenent
to, an injury or disease can no |onger reasonably be
anti ci pat ed, based upon reasonabl e nedi cal probability.

(11) "Death" as a basis for a right to conpensation
neans only death resulting froman injury.

(12) "Departnent" neans the Departnent of Financial
Servi ces tnstrance

(13) "Disability" nmeans incapacity because of the
injury to earn in the sane or any ot her enploynent the wages
whi ch the enpl oyee was receiving at the tine of the injury.

(14) "Division" neans the Division of Wrkers'
Conpensation of the Departnent of Financial Services
tnsurance.

(15)(a) "Enployee" neans any person who receives

renuneration froman enpl oyer for performance of any work or

servi ce, whet her by engaget—in—any—enptroyrent—under—any

appoi ntnent or contract for ef hire or apprenticeship, express

or inplied, oral or witten, whether lawfully or unlawfully
enpl oyed, and includes, but is not limted to, aliens and
ni nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

16
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1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election

with the departnent as provided in s. 440.05.
2. Effective January 1, 2004,as to officers of a

corporation who are actively engaged in the construction
i ndustry, no nore than three officers of a corporation, or of

any group of affiliated corporations, nay elect to be exenpt

fromthis chapter by filing witten notice of the election
with the departnent as provided in s. 440.05. Corporate
of ficers nust be sharehol ders, each owning at |east 10 percent

of the voting stock of such a corporation and nust be |isted

as officers of the corporation with the Departnent of State,

Di vision of Corporations at the tine of requesting an

exenption in order to elect to be exenpt under this chapter

As used in this chapter, the term"corporation" neans an

entity forned under chapter 607 or chapter 608. As used in

this chapter, the term"affiliated" neans and incl udes one or

nore corporations or entities, any one of which is a

corporation engaged in the construction industry, under the

sane or substantially the sane control of a group of business

entities that are connected or associated so that one entity

controls or has the power to control each of the other

busi ness entities. The term"affiliated" includes the

officers, directors, sharehol ders active in managenent,

enpl oyees, and agents of the affiliated corporation. The

ownership by one business entity of a controlling interest in

anot her business entity or a pooling of equi pnent or incone

anong business entities shall be prim facie evidence that one

business is affiliated with the ot her. However—any—exenption
bt o w e : . el

L | . Cnd . Li cabl e
17
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1 | respect—to—any—conmrerciat—buttding—project—estirated—to—be

2 | vatued—at—$250,-000—or—greater—

3 3. An officer of a corporation who elects to be exenpt
4 fromthis chapter by filing a witten notice of the election
5| with the departnent as provided in s. 440.05 is not an

6 | enpl oyee.

7

8 | Services are presuned to have been rendered to the corporation
9]if the officer is conpensated by other than divi dends upon

10 | shares of stock of the corporation which the officer owns.

11 (c) % "Enpl oyee" includes a sole proprietor or a

12 | partner who devotes full tinme to the proprietorship or

13 | partnershi p and;—except—as—provided—in—this—paragrapt,el ects
14 ) to be included in the definition of enployee by filing notice
15| thereof as provided in s. 440.05. Partners or sole proprietors
16 | actively engaged in the construction industry are consi dered
17 | enpl oyees untess—they—etect—tobe—exctuded—fromthe—detn-tion
18 | ef—enmptoyee—by—tHtHng—wittennotiece—of—the—-etection—wth—the
19 | departrent—as—provided—in—s—4406-05. However—no—rore—than

20 | three—parthers—ii—a parthnership—that—+s—activeby—engaget—in
21 | the—eonstructon—industry—ray—etect—to—be—exectuded—A——sote

22 | proprietor—or—partner—who—+s—actively—engaged—in—the

23 | eonstruction—industry—and—who—elects—tobe—exenpt—Fromthis
24 I VTR . . ey I . T

25 | departrent—as—provi-ded—in—s—4406--05+s not—an—-enptoeyee-For

26 | purposes of this chapter, an independent contractor is an

27 | enpl oyee unl ess he or she neets all of the conditions set

28 | forth in subparagraph (d) 1.

29 2—NotwHthstandinrg—the—provistons—of—subparagraph—1t—+
30 . - .

31 | actively—engaged—in—the—constructi-oninadustry—wth—+respeet—to

18
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projeet—
(d) "Enpl oyee" does not include:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accomodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who i s not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he or she
perforns or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

f. The independent contractor receives conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis;

g. The independent contractor nmay realize a profit or
suffer a loss in connection with perforning work or services;

19
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h. The independent contractor has continuing or
recurring business liabilities or obligations; and
i. The success or failure of the independent
contractor's business depends on the relationship of business

recei pts to expenditures; and-
j. The independent contractor is not engaged in the

construction industry.

However, the determ nation as to whether an individua

included in the North Anerican Industrial dassification

Manual | ndustry Nunmbers 115112, 115113, 54194, 115115, 115116,
54169, 56173, 111421, 111998, 11531, 11331, 321912, 321211
321212, or 321912 Standardtndustrial—CcasstfiecationManual—of

2448—or—2449, or a newspaper delivery person, is an
i ndependent contractor is governed not by the criteria in this
par agr aph but by common-|aw principles, giving due

consideration to the business activity of the individual

2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed

20
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prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or

21
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1| equivalent to the customary nil eage and per diempaid to

2| salaried workers in the community as deterni ned by the

3| departnent; and

4 b. Volunteers participating in federal prograns

5| established under Pub. L. No. 93-113.

6 7. Unless otherwi se prohibited by this chapter, any

7| officer of a corporation who elects to be exenpt fromthis

8 | chapter.

9 . I . e F . I
10 el . I . C ’ I

11 | irr—aparthrership—that—+s—activety—engaged—in—the—<construction
12 | intustry,—who—etects—tobe—exenpt—F+romtheprovistons—of—this
13 | ehapter—Such an sele—proprietorofficer—or—partner i s not

14 | an enpl oyee for any reason until the notice of revocation of
15 ) election filed pursuant to s. 440.05 is effective.

16 8.9~ An exercise rider who does not work for a single
17 | horse farmor breeder, and who is conpensated for riding on a
18 | case-hy-case basis, provided a witten contract is entered

19 ) into prior to the comencenent of such activity which

20 | evidences that an enpl oyee/ enpl oyer rel ationship does not

21 | exist.

22 9. 36— A taxicab, |inousine, or other passenger

23 | vehicle-for-hire driver who operates said vehicles pursuant to
24| a witten agreenent with a conpany which provi des any

25 | di spatch, nmarketing, insurance, comunications, or other

26 | services under which the driver and any fees or charges paid
27 | by the driver to the conpany for such services are not

28 | conditi oned upon, or expressed as a proportion of, fare

29 | revenues.

30 10. ++— A person who performs services as a sports

31| official for an entity sponsoring an interscholastic sports

22
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event or for a public entity or private, nonprofit
organi zation that sponsors an amateur sports event. For
pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpires, referees, judges, |inespersons, scorekeepers, or
ti mekeepers. This subparagraph does not apply to any person
enpl oyed by a district school board who serves as a sports
official as required by the enploying school board or who
serves as a sports official as part of his or her
responsibilities during nornmal school hours.

11. Medicaid-enrolled clients under chapter 393 who
are excluded fromthe definition of enpl oyment under s.
443.036(21)(d)5. and served by Adult Day Training Service
under the Hone and Community-Based Medicaid Wai ver programin

a sheltered workshop setting licensed by the United States

Departnent of Labor for the purpose of training and earning

| ess than the federal hourly nmini mum wage.

(16) "Enployer" neans:

(a) The state and all political subdivisions thereof,
all public and quasi-public corporations therein, every person
carrying on any enploynent, and the |egal representative of a
deceased person or the receiver or trustees of any person. |f
the enployer is a corporation, parties in actual control of
the corporation, including, but not |linited to, the president,
of ficers who exercise broad corporate powers, directors, and
al | shareholders who directly or indirectly own a controlling
interest in the corporation, are considered the enpl oyer for
t he purposes of ss. 440. 105, ant¢ 440. 106, and 440. 107.

23
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(b) However, a |l andowner is not considered to be the

enpl oyer of a person hired by the | andowner to carry out

construction on the | andowner's own prenises, if those

prem ses are not intended to be sold, resold, or |eased and

the | andowner is not engaged in the construction industry as

defined in subsection (8).

(c) Facilities serving individuals under subparagraph
(15)(d)11. shall be considered agents of the Agency for Health

Care Administration as it relates to providing Adult Day

Trai ning Services under the Hone and Community-Based Medicaid

Wi ver program and not enployers or third parties for the

purpose of linmiting or denying Medicaid benefits.

(17)(a) "Enploynent," subject to the other provisions
of this chapter, neans any service perforned by an enpl oyee
for the person enpl oying himor her.

(b) "Enpl oynent" incl udes:

1. Enploynent by the state and all political
subdi vi si ons thereof and all public and quasi-public
corporations therein, including officers elected at the polls.

2. Al private enploynents in which four or nore
enpl oyees are enpl oyed by the sane enployer or, with respect
to the construction industry, all private enployment in which
one or nore enpl oyees are enpl oyed by the sane enpl oyer.

3. Volunteer firefighters responding to or assisting
with fire or nedical energenci es whether or not the
firefighters are on duty.

(c) "Enploynent" does not include service performed by
or as:

1. Donestic servants in private hones.

2. Agricultural labor perforned on a farmin the
enpl oy of a bona fide farner, or association of farners, that

24
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enpl oys 5 or fewer regular enployees and that enpl oys fewer
than 12 ot her enployees at one tine for seasonal agricultura

| abor that is conpleted in | ess than 30 days, provided such
seasonal enpl oynment does not exceed 45 days in the sane

cal endar year. The term"farni includes stock, dairy, poultry,
fruit, fur-bearing animals, fish, and truck farns, ranches,
nurseries, and orchards. The term"agricultural |abor"
includes field forenmen, tinmekeepers, checkers, and other farm
| abor supervisory personnel

3. Professional athletes, such as professional boxers,
wrestlers, baseball, football, basketball, hockey, polo,
tennis, jai alai, and simlar players, and notorsports teans
conpeting in a nmotor racing event as defined in s. 549. 08.

4. Labor under a sentence of a court to perform
community services as provided in s. 316.193.

5. State prisoners or county inmates, except those
perforning services for private enployers or those enunerated
in s. 948.03(8)(a).

(18) "M sconduct"” includes, but is not linmted to, the
foll owi ng, which shall not be construed in pari materia with
each ot her:

(a) Conduct evincing such willful or wanton disregard
of an enployer's interests as is found in deliberate violation
or disregard of standards of behavi or which the enpl oyer has
the right to expect of the enployee; or

(b) Carel essness or negligence of such a degree or
recurrence as to manifest culpability, wongful intent, or
evil design, or to show an intentional and substanti al
di sregard of an enployer's interests or of the enployee's
duties and obligations to the enpl oyer.

25
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(19) "Injury" neans the existence of an objectively

confirnmed and clinically rel evant physiol ogical abnormality in

one of the body's systens which directly and proximately

resulted from an acci dent personat—injtuty—or—death—by—acecrdent
o F L I F I ’ I I
r ot . "  dabt et

steh—njury. Danage to dentures, eyegl asses, prosthetic
devices, and artificial linbs may be included in this

definition only when the damage is shown to be part of, or in
conjunction with, an accident. This damage nust specifically
occur as the result of an accident in the normal course of
enpl oynent .

(20) "Parent" includes stepparents and parents by
adoption, parents-in-law, and any persons who for nore than 3
years prior to the death of the deceased enpl oyee stood in the
pl ace of a parent to himor her and were dependent on the
i njured enpl oyee.

(21) "Partner" neans any person who is a nenber of a
partnership that is fornmed by two or nore persons to carry on
as coowners of a business with the understanding that there
will be a proportional sharing of the profits and | osses
between them For the purposes of this chapter, a partner is a
person who participates fully in the nmanagenent of the
partnership and who is personally liable for its debts.

(22) "Pernmanent inpairnent" neans any anatomni c or
functional abnormality or |oss determ ned as a percentage of
the body as a whole, existing after the date of maximm
nedi cal inprovenent, which results fromthe injury.

(23) "Person" neans individual, partnership,
associ ation, or corporation, including any public service
cor porati on.

26
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1 (24) "Self-insurer" neans:

2 (a) Any enployer who has secured paynent of

3 | conpensation pursuant to s. 440.38(1)(b) or (6) as—an

4 | rdividuat e ;

5 (b) Any enployer who has secured paynent of

6 | conpensation through a group self-insurance fund under s.

7| 624. 4621;

8 (c) Any group self-insurance fund established under s.
9| 624. 4621;

10 (d) A public utility as defined in s. 364.02 or s.

11| 366.02 that has assuned by contract the liabilities of

12 | contractors or subcontractors pursuant to s. 624.46225; or

13 (e) Any local governnment self-insurance fund

14 | established under s. 624.4622.

15 (25) "Sole proprietor" means a natural person who owns
16 | a form of business in which that person owns all the assets of
17 | the business and is solely liable for all the debts of the

18 | busi ness.

19 (26) "Spouse" includes only a spouse substantially

20 | dependent for financial support upon the decedent and |iving
21 | with the decedent at the tinme of the decedent's injury and

22 | death, or substantially dependent upon the decedent for

23 | financial support and living apart at that tinme for

24 | justifiable cause.

25 (27) "Tinme of injury" neans the tine of the occurrence
26 | of the accident resulting in the injury.

27 (28) "Wages" neans the noney rate at which the service
28 | rendered is reconpensed under the contract of hiring in force
29| at the tinme of the injury and includes only the wages earned
30| and reported for federal inconme tax purposes on the job where
31| the enployee is injured and any ot her concurrent enpl oynment

27
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where he or she is also subject to workers' conpensation
coverage and benefits, together with the reasonabl e val ue of
housi ng furnished to the enpl oyee by the enpl oyer which is the
per manent year-round residence of the enployee, and gratuities
to the extent reported to the enployer in witing as taxable
i ncone received in the course of enploynent fromothers than
t he enpl oyer and enpl oyer contributions for health insurance
for the enpl oyee or the enpl oyee's dependents. However,
housi ng furnished to mgrant workers shall be included in
wages unl ess provided after the tinme of injury. In enploynent
in which an enpl oyee receives consideration for housing, the
reasonabl e val ue of such housi ng conpensati on shall be the
actual cost to the enployer or based upon the Fair Market Rent
Survey pronul gated pursuant to s. 8 of the Housing and Ur ban
Devel opnent Act of 1974, whichever is | ess. However, if
enpl oyer contributions for housing or health insurance are
continued after the tine of the injury, the contributions are
not "wages" for the purpose of cal culating an enpl oyee's
aver age weekly wage.

(29) "Weekly conpensation rate" neans and refers to
t he anobunt of conpensation payable for a period of 7
consecutive cal endar days, including any Saturdays, Sundays,
hol i days, and ot her nonwor ki ng days which fall wi thin such
period of 7 consecutive cal endar days. Wen Saturdays,
Sundays, holidays, or other nonworking days inmediately foll ow
the first 7 cal endar days of disability or occur at the end of
a period of disability as the |ast day or days of such peri od,
such nonwor ki ng days constitute a part of the period of
disability with respect to which conpensation is payable.

(30) "Construction design professional" neans an
architect, professional engineer, |andscape architect, or
28
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surveyor and mapper, or any corporation, professional or
general, that has a certificate to practice in the
construction design field fromthe Departnent of Business and
Pr of essi onal Regul ati on.

(31) "Individual self-insurer" neans any enpl oyer who
has secured paynent of conpensation pursuant to s.

440. 38(1) (b) as—an—inti-vi-duat—se—insurer.

(32) "Donestic individual self-insurer" neans an
i ndi vi dual sel f-insurer

(a) Which is a corporation forned under the | aws of
this state;

(b) Who is an individual who is a resident of this
state or whose prinmary place of business is located in this
state; or

(c) Which is a partnership whose principals are
residents of this state or whose prinmary place of business is
located in this state.

(33) "Foreign individual self-insurer" neans an
i ndi vi dual self-insurer

(a) Which is a corporation forned under the | aws of
any state, district, territory, or commonwealth of the United
States other than this state;

(b) Who is an individual who is not a resident of this
state and whose primary place of business is not located in
this state; or

(c) \VWhich is a partnership whose principals are not
residents of this state and whose prinary place of business is
not located in this state.

(34) "lInsolvent nenber" neans an individua
self-insurer which is a nenber of the Florida Self-Insurers
Quaranty Associ ation, |ncorporated, or which was a nenber and
29
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1| has withdrawn pursuant to s. 440.385(1)(b), and which has been
2| found insolvent, as defined in subparagraph (35)(a)l.

3 | subparagraph (35)(a)2., or subparagraph (35)(a)3., by a court
4 | of conpetent jurisdiction in this or any other state, or neets
5] the definition of subparagraph (35)(a)A4.

6 (35) "lnsolvency" or "insolvent" neans:

7 (a) Wth respect to an individual self-insurer

8 1. That all assets of the individual self-insurer, if
9 | made i medi ately avail able, would not be sufficient to neet
10| all the individual self-insurer's liabilities;

11 2. That the individual self-insurer is unable to pay
12 | its debts as they becone due in the usual course of business;
13 3. That the individual self-insurer has substantially
14 | ceased or suspended the paynent of conpensation to its

15| enpl oyees as required in this chapter; or

16 4. That the individual self-insurer has sought

17 | protection under the United States Bankruptcy Code or has been
18 | brought under the jurisdiction of a court of bankruptcy as a
19 | debtor pursuant to the United States Bankruptcy Code.

20 (b) Wth respect to an enpl oyee claining insolvency
21 | pursuant to s. 440.25(5), a person is insolvent who:

22 1. Has ceased to pay his or her debts in the ordinary
23 | course of business and cannot pay his or her debts as they

24 | becone due; or

25 2. Has been adjudicated insolvent pursuant to the

26 | federal bankruptcy |aw

27 (36) "Arising out of" pertains to occupationa

28 | causation. An accidental injury or death arises out of

29 | enploynent if work perfornmed in the course and scope of

30 | enploynent is the najor contributing cause of the injury or
31 | deat h.

30
CODING:WOrds st+ieken are deletions; words underlined are additions.




gégr ga Senate - 2003 CS for CS for SB 1132

i
2552-03

1 (37) "Soft-tissue injury" neans an injury that

2 | produces danage to the soft tissues, rather than to the

3| skeletal tissues or soft organs.

4 (38) "Catastrophic injury" neans a pernanent

5| inpairnment constituted by:

6 (a) Spinal cord injury involving severe paral ysis of
7] an arm a leg, or the trunk

8 (b) Anputation of an arm a hand, a foot, or a leg

9] involving the effective |oss of use of that appendage;

10 (c) Severe brain or closed-head injury as evidenced
11 | by:

12 1. Severe sensory or notor disturbances;

13 2. Severe conmuni cation disturbances;

14 3. Severe conplex integrated disturbances of cerebra
15 | functi on;

16 4. Severe episodic neurol ogical disorders; or

17 5. Oher severe brain and cl osed-head injury

18 | conditions at |east as severe in nature as any condition

19 | provided in subparagraphs 1.-4.;

20 (d) Second-degree or third-degree burns of 25 percent
21| or nore of the total body surface or third-degree burns of 5
22 | percent or nore to the face and hands; or

23 (e) Total or industrial blindness.:—er

24 ¢ I - I " I : L

25 I " I F I . I " L
26 I . o bt . I T I e
27 I I . . I T I e F
28 hefed I ol . I ol .

29 . I I ’ it I .

30 | Hm . ded I I .

31
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1 (39) "lnsurer" neans a group self-insurers' fund

2 | authorized by s. 624.4621, an individual self-insurer

3 | authorized by s. 440.38, a commercial self-insurance fund

4 | aut horized by s. 624.462, an assessabl e nutual insurer

5| authorized by s. 628.6011, and an insurer licensed to wite

6 | workers' conpensation and enployer's liability insurance in

7| this state. The term"carrier," as used in this chapter, neans
8| an insurer as defined in this subsection

9 (40) "Statenent," for the purposes of ss. 440.105 and
10 | 440. 106, includes, but is not linmted to, any notice,

11 | representation, statenent, proof of injury, bill for services,
12 | di agnosi s, prescription, hospital or doctor record, X ray,

13| test result, or other evidence of loss, injury, or expense.
14 | The statenent nust include the exact fraud statenent |anguage
15| in s. 440.105(8).

16 (41) "Specificity" neans infornation on the petition
17 | for benefits sufficient to put the enpl oyer or carrier on

18 | notice of the exact statutory classification and outstandi ng
19 | tine period of benefits being requested and includes a
20 | detail ed expl anati on of any benefits received that should be
21| i ncreased, decreased, changed, or otherwise nodified. |If the
22 | petition is for nedical benefits, the information shal
23 | include specific details as to why such benefits are being
24 | request ed, why such benefit is nedically necessary, and why
25| current treatnent, if any, is not sufficient.
26 (42) "Conpensabl e" neans a deternination by a carrier
27 | nedi cal peer review panel, or, in cases outside the
28 | jurisdiction of the peer review process, a judge of
29 | conpensation clains, that a condition suffered by an enpl oyee
30| resulted froman injury arising out of and in the course of
31
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enpl oynent. The work-rel ated acci dent nmust be the nmjor

contributing cause of the injury to be conpensabl e.

(43) "Functional disturbance" neans objectively

identifiable loss of ability to perform or difficulty in

perforning, tasks or activities represented in terns of

[imtations or restrictions.

(44) "Confirnmed abnormal rel evant physiol ogy" nmeans an

objectively clinically denonstrabl e physical change that is

i nconsistent with the nornal operation of the hunan body and

that corroborates the synptons or functional disturbance of

whi ch the injured worker conplains.

(45) Confirmatory consultation" neans a clinica

eval uation or diagnostic testing for determ nation of the

necessity or reasonabl eness of nedical care, recomendati ons,

or determnations in situations in which there has been a

reconmendati on by an authorized treating provider which has

been refused or disputed by the enployer or carrier, or in

whi ch there has been care, a reconmmendati on, or a

determ nati on sought by a patient and refused or disputed by

the authorized provider

(46) "Dispute" neans that a benefit requested has been

deni ed, del ayed, or not responded to by a carrier

(47) "lllness" neans the exi stence of an objectively

confirnmed and clinically rel evant physiol ogic abnormality in

one or nore of the body's systens.

(48) "dinical dysfunction" neans a manifestation of a

defined and neasurabl e conponent or elenent of an injury or

illness.
(49) "Major contributing cause" neans the cause that

is nmore than 50-percent responsible for the injury for which

treatnent or benefits are sought.
33
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(50) "Diagnosis" neans a generic pathol ogy-based | abe

or statenent of nedical condition in clinical ternms rendered

by a nedical provider.

(51) "Objective" neans neasurable or determ nabl e

wi thout input fromthe patient, such that the sane sign,

result, or outcone would be replicable by another |ike nedica

provi der.
(52) "Evidence-based criteria" neans evi dence-based,

research-supported treatnent or nethod of diagnosis.

(53) "Principal treating provider" neans the physician

who is authorized to provide care, clinical care coordination

referral, or testing for the patient. The type of physician

selected to be the principal treating provider nust be

relevant to the nature of the injury and he or she is

responsi ble for nonitoring and coordi nati ng al

reconmendations for treatnent to be rendered for the

conpensabl e injury by any other providers.

(54) "Transfer of care" neans the provider nmaking a

reconmendation to the carrier for referral to another provider

because the provider has relinquished the role of principa

treating provider to the provider being recomended.

. lod_f o ol oo F
34
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: W . I . ed
accessory—use—to—therestdential—structure—

Section 4. Section 440.05, Florida Statutes, is
amended to read:

440.05 Election of exenption; revocation of election
notice; certification.--

(1) Each corporate officer who elects not to accept
the provisions of this chapter or who, after electing such
exenption, revokes that exenption shall mail to the departnent
in Tal |l ahassee notice to such effect in accordance with a form
to be prescribed by the departnent.

(2) Each sole proprietor or partner who elects to be
included in the definition of "enployee" or who, after such
el ection, revokes that election nust mail to the departnent in
Tal | ahassee notice to such effect, in accordance with a form
to be prescribed by the departnent.

(3) Each sete—preprietor—partner—or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter or who,
after electing such exenption, revokes that exenption, mnust
mail a witten notice to such effect to the departnent on a
form prescribed by the departnment. The notice of election to
be exenpt fromthe provisions of this chapter nust be
notari zed and under oath. The notice of election to be exenpt
which is submitted to the departnent by the sete—proprietors
partners—o+r officer of a corporation who is allowed to el ect
an exenption as provided in this chapter nust list the nane,

federal tax identification nunber, social security nunber, al

certified or registered |icenses issued pursuant to chapter

489 held by the person seeking the exenption, a copy of

rel evant docunentation as to enploynent status filed with the
35
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I nternal Revenue Service as specified by the departnent, a
copy of the relevant occupational license in the primary
jurisdiction of the business, and—fer——corporate—offieers—and
patrtners—the regi stration nunber of the corporation or

partnership filed with the Division of Corporations of the
Departnent of State, along with a copy of the stock

certificate evidencing the required ownership under this

chapter. The notice of election to be exenpt nust identify
each selte—proprietorship,—partnership,—o+t corporation that
enpl oys the person electing the exenption and nust list the
soci al security nunber or federal tax identification nunber of
each such enpl oyer and the additional docunentation required
by this section. In addition, the notice of election to be
exenpt nust provide that the sote—proprieter—partner—or
of ficer electing an exenption is not entitled to benefits
under this chapter, nust provide that the el ection does not
exceed exenption linmits for officers antd—partnerships provi ded
ins. 440.02, and nust certify that any enpl oyees of the
corporation the officer of which elects to be exenpt sete

. ’ ’ e I . . are

covered by workers' conpensation insurance. Upon receipt of

the notice of the election to be exenpt, receipt of al
application fees, and a deternmination by the departnent that
the notice neets the requirenents of this subsection, the
departnment shall issue a certification of the election to the
soete—proprietor—partner—or officer, unless the departnent
deternines that the information contained in the notice is
invalid. The departnment shall revoke a certificate of election
to be exenpt from coverage upon a determnination by the
departnment that the person does not neet the requirenents for
exenption or that the information contained in the notice of
36
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el ection to be exenpt is invalid. The certificate of election
nmust |ist the nanes of the seote—proeprietoership—partnershipr
o corporation listed in the request for exenption. A new
certificate of election nust be obtained each tinme the person
i s enployed by a new sote—proptietorshipr—partnershipror
different corporation that is not listed on the certificate of
el ection. A copy of the certificate of election nust be sent
to each workers' conpensation carrier identified in the
request for exenption. Upon filing a notice of revocation of

el ection, an a—solte—proprieter—partner—or officer who is a

subcontractor or an officer of the corporate subcontractor

nmust notify her or his contractor. Upon revocation of a
certificate of election of exenption by the departnent, the
departnent shall notify the workers' conpensation carriers
identified in the request for exenption

(4) The notice of election to be exenpt fromthe
provisions of this chapter nmust contain a notice that clearly
states in substance the follow ng: "Any person who, know ngly
and with intent to injure, defraud, or deceive the departnent
or any enpl oyer or enpl oyee, insurance conpany, or any other

person purpeses—program files a notice of election to be
exenpt containing any false or misleading information is

guilty of a felony of the third degree." Each person filing a
notice of election to be exenpt shall personally sign the
noti ce and attest that he or she has revi ewed, understands,
and acknow edges the foregoing notice.

(5) A notice given under subsection (1), subsection
(2), or subsection (3) shall becone effective when issued by
the departnent or 30 days after an application for an
exenption is received by the departnent, whichever occurs
first. However, if an accident or occupational disease occurs

37
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1| less than 30 days after the effective date of the insurance

2 | policy under which the paynent of conpensation is secured or

3| the date the enployer qualified as a self-insurer, such notice
4] is effective as of 12:01 a.m of the day following the date it
5]lis mailed to the departnent in Tall ahassee.

6 (6) A construction industry certificate of election to
7 | be exenpt which is issued in accordance with this section

8| shall be valid for 2 years after the effective date stated

9| thereon. Both the effective date and the expiration date nust
10| be listed on the face of the certificate by the departnent.

11| The construction industry certificate nust expire at m dnight,
12| 2 years fromits issue date, as noted on the face of the

13 | exenption certificate. Anyperson—whohas—recervediromthe

14 | divistor—a—econstruction—industry—certiiHecate—of—election—tobe
15 | exenpt—which—+s—in——effect—onbecenber—314,—1998,——shatH—fite—=a
16 | rewnotice—of—etectiontobe—exenpt—bythet+ast—day—+n—his—or
17 | her—birth—rmonth—fotHowng—Dbecernber—1,—1998+-A construction

18 | industry certificate of election to be exenpt nmay be revoked
19 | before its expiration by the sole proprietor, partner, or

20| officer for whomit was issued or by the departnent for the

21 | reasons stated in this section. At least 60 days prior to the
22 | expiration date of a construction industry certificate of

23 | exenption issued after Decenber 1, 1998, the departnent shal
24 | send notice of the expiration date and an application for

25| renewal to the certificateholder at the address on the

26 | certificate.

27 (7) Any contractor responsible for conpensation under
28 | s. 440.10 may register electronically +a—witing with the

29 | depart nent wetrkers—econpensation—car+ier for any subcontractor
30| and shall thereafter be entitled to receive witten notice

31
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fromthe carrier of any cancellation or nonrenewal of the
policy.

(8)(a) The departnent nmust assess a fee of $50 with
each request for a construction industry certificate of
el ection to be exenpt or renewal of election to be exenpt
under this section

(b) The funds collected by the departnent shall be
used to adm ni ster this section, to audit the businesses that
pay the fee for conpliance with any requirenents of this
chapter, and to enforce conpliance with the provisions of this
chapter.

(9) The departnent may by rule prescribe forms and
procedures for filing an election of exenption, revocation of
el ection to be exenpt, and notice of election of coverage for
all enployers and require specified forns to be submtted by
all enployers in filing for the election of exenption. The
departnment may by rule prescribe fornms and procedures for
issuing a certificate of the election of exenption

(10) Each sote—proprietor——partner—or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter shal
mai nt ai n busi ness records as specified by the departnent
thi~vistort by rule, which rules nust include the provision that

any corporation with exenpt officers antd—any—partnership
el w I . C et

parthers nust maintain witten statenents of those exenpted
persons affirmatively acknow edgi ng each such individual's
exenpt status.

4q I . el I
. I . C i . I "

. el . . f i | o L
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(11){¥3) Any corporate officer pernitted by this
chapter to el ect etatmng an exenpti on unrder—this—seet+or nust
be listed on the records of this state's Secretary of State,

Di vi sion of Corporations, as a corporate officer. H—the

© 00 N o O W DN P

17 | The departnent division shall issue a stop-work order under s.
18 | 440.107(1) to any corporation who enpl oys a person who cl ai ns
19| to be exenpt as a corporate officer but who fails or refuses
20| to produce the docunents required under this subsection to the
21 | department diviston within 5 3 business days after the request
22 | is nade.

23 (12) A certificate of election to be exenpt issued

24 | under subsection (3) applies only to the corporate officer

25 | naned on the notice of election to be exenpt and applies only
26 | within the scope of the business or trade listed on the notice
27 | of election to be exenpt.

28 (13) A notice of election to be exenpt and a

29 | certificate of election to be exenpt are subject to revocation
30|if, at any tine after the filing of the notice or the issuance
31| of the certificate, the person naned on the notice or

41
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certificate no longer neets the requirenents of this section

for issuance of a certificate. The departnent shall revoke a

certificate at any tine for failure of the person naned on the

certificate to nmeet the requirenents of this section

(14) Any corporate officer who is an affiliated person

of a person who is delinquent in paying a stop-work order and

penal ty assessnent order issued pursuant to s. 440.107, or

owed pursuant to a court order, is ineligible for an el ection

of exenption. The stop-work order and penalty assessnent shal

be in effect against any such affiliated person. As used in

this subsection, the term"affiliated person" neans:

1. The spouse of such other person

2. Any person who directly or indirectly owns or

controls, or holds with the power to vote, 10 percent or nore

of the outstanding voting securities of such other person

3. Any person who directly or indirectly owns 10

percent or nore of the outstanding voting securities that are

directly or indirectly owned, controlled, or held with the

power to vote by such other person

4., Any person or group of persons who directly or

indirectly control, are controlled by, or are under commobn

control with such other person

5. Any person who directly or indirectly acquires al

or substantially all of the other assets of such other person;

6. Any officer, director, trustee, partner, owner

nmanager, joint venturer, or enployee of such other person or a

person perforning duties sinlar to persons in such positions;

or
7. Any person who has an officer, director, trustee,

partner, or joint venturer in commbn wth such person.

42
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Section 5. Section 440.06, Florida Statutes, is
anended to read:

440.06 Failure to secure conpensation; effect.--Every

enpl oyer who fails to secure the paynment of conpensation under
this chapter as provided in s. 440.10 by failing to neet the

requirenments of s. 440.38 may not, in any suit brought agai nst

hi m or her by an enpl oyee subject to this chapter to recover
damages for injury or death, defend such a suit on the grounds
that the injury was caused by the negligence of a fellow
servant, that the enpl oyee assuned the risk of his or her
enpl oynent, or that the injury was due to the conparative
negl i gence of the enpl oyee.

Section 6. Section 440.077, Florida Statutes, is
amended to read:

440.077 When a corporate officer sete——proprietor
partners—or officer rejects chapter, effect.--An A—sele

proprietor—partnet—o+r officer of a corporation who is
permitted to elect to be exenpt under this chapter aetivety
engaget—n—the—construeton—+ndustry and who el ects to be
exenpt from the—provistoens—of this chapter nay not recover

benefits under this chapter

Section 7. Section 440.09, Florida Statutes, is
amended to read:

440. 09 Coverage. - -

(1) The enployer shall pay conpensation or furnish

benefits required by this chapter if the enpl oyee suffers an
acci dental conpensable injury or death arising out of work
perforned in the course and the scope of enpl oynment. The
injury, its occupational cause, and any resulting
mani festations or disability shall be established to a
reasonabl e degree of nedical certainty and by objective

43
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nedi cal findings. Mental or nervous injuries occurring as a
mani festation of an injury conpensable under this section

shal | be denonstrated by clear and convincing evidence. In
cases involving occupational disease or repetitive exposure,

bot h causation and sufficient exposure to support causation

nust be proven by clear and convi nci ng evi dence.

(a) This chapter does not require any conpensation or
benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course
of enpl oynent unless the original injury is the nmajor
contributing cause of the subsequent injury.

(b) If an injury arising out of and in the course of
enpl oynent conbines with a preexisting disease or condition to
cause or prolong disability or need for treatnent, the
enpl oyer nust pay conpensation or benefits required by this
chapter only to the extent that the injury arising out of and
in the course of enploynent is and renmains the major
contributing cause of the disability or need for treatnent.

(c) Death resulting froman operation by a surgeon
furni shed by the enpl oyer for the cure of hernia as required
in s. 440.15(6) shall for the purpose of this chapter be
considered to be a death resulting fromthe acci dent causing
t he herni a.

(d) If an accident happens while the enpl oyee is
enpl oyed el sewhere than in this state, which would entitle the
enpl oyee or his or her dependents to conpensation if it had
happened in this state, the enployee or his or her dependents
are entitled to conpensation if the contract of enploynent was
made in this state, or the enploynent was principally
localized in this state. However, if an enpl oyee receives
conpensation or danages under the |aws of any other state, the

44
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total conpensation for the injury nmay not be greater than is
provided in this chapter.

(2) Benefits are not payable in respect of the
disability or death of any enpl oyee covered by the Federa
Enpl oyer's Liability Act, the Longshorenen's and Harbor
Worker's Conpensation Act, the Defense Base Act, or the Jones
Act .

(3) Conpensation is not payable if the injury was
occasioned primarily by the intoxication of the enpl oyee; by
the influence of any drugs, barbiturates, or other stinulants
not prescribed by a physician; or by the willful intention of
the enployee to injure or kill hinmself, herself, or another

(4) (a) An enployee shall not be entitled to receive or
retain conpensation or benefits under this chapter if any
judge of conpensation clainms, administrative |aw judge, court,
or jury convened in this state determ nes that the enpl oyee
has knowi ngly or intentionally engaged in any of the acts
described in s. 440.105 on or after January 1, 1994, or any

crimnal act,for the purpose of securing workers

conpensation benefits. As used in this section, the term

"intentional" includes, but is not linmted to, pleas of guilty

or nolo contendere in crinmnal matters. This section applies

to accidents, regardless of the date of accident. For

injuries occurring before January 1, 1994, the section

pertains to the acts of the enpl oyee described in s. 440. 105

occurring subsequent to August 1, 2003.

(b) A judge of conpensation clains, adm nistrative | aw

judge, or court of this state shall take judicial notice of a

finding of insurance fraud by a court of conpetent

jurisdiction and shall term nate benefits.

45
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(c) Upon a finding of guilt of insurance fraud, a

judge of conpensation clainms has jurisdiction to order any

benefits payable to the enployee to be paid into the court

registry or an escrow account during the pendency of an appea

or until the time in which to file an appeal has expired.

(5) If injury is caused by the knowi ng refusal of the
enpl oyee to use a safety appliance or observe a safety rule
required by statute or lawfully adopted by the depart nent
ehi—vi-stoft, and brought prior to the accident to the enpl oyee's
know edge, or if injury is caused by the know ng refusal of
the enpl oyee to use a safety appliance provided by the
enpl oyer, the conpensation as provided in this chapter shal
be reduced 25 percent.

(6) Except as provided in this chapter, a construction
desi gn professional who is retained to perform professiona
services on a construction project, or an enployee of a
construction design professional in the performance of
prof essi onal services on the site of the construction project,
is not liable for any injuries resulting fromthe enployer's
failure to conply with safety standards on the construction
project for which conpensation is recoverable under this
chapter, unless responsibility for safety practices is
specifically assumed by contracts. The immunity provided by
this subsection to a construction design professional does not
apply to the negligent preparation of design plans or
speci fications.

(7)(a) To ensure that the workplace is a drug-free
environnent and to deter the use of drugs and al cohol at the

wor kpl ace, H—the—enptoyer—has—+eason—to—suspect—that—the
- . I . oy e . . f

| | | F | , ot L i
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440101+—ant—440-—1062t he enpl oyer may require the enpl oyee to
submt to a test for the presence of any or all drugs or
al cohol in his or her system

(b) If the enployee has, at the tine of the injury, a
bl ood al cohol |evel equal to or greater than the |evel
specified in s. 316.193, or if the enployee has a positive
confirmation of a drug as defined in this act, it is presuned
that the injury was occasioned prinmarily by the intoxication
of, or by the influence of the drug upon, the enployee. If the
enpl oyer has inplenented a drug-free workplace, this
presunption nay be rebutted only by evidence that there is no
reasonabl e hypothesis that the intoxication or drug influence
contributed to the injury. In the absence of a drug-free
wor kpl ace program this presunption nmay be rebutted by cl ear
and convi nci ng evidence that the intoxication or influence of
the drug did not contribute to the injury. Percent by weight
of al cohol in the blood nust be based upon grans of al coho
per 100 nmilliliters of blood. If the results are positive, the
testing facility nust mmintain the specinen for a m ni num of
90 days. Bl ood serum may be used for testing purposes under
this chapter; however, if this test is used, the presunptions
under this section do not arise unless the blood al cohol |evel
is proved to be nedically and scientifically equivalent to or
greater than the conparabl e bl ood al cohol |evel that woul d
have been obtained if the test were based on percent by weight
of alcohol in the blood. However, if, before the accident, the
enpl oyer had actual know edge of and expressly acqui esced in
the enpl oyee's presence at the workplace while under the
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1| influence of such al cohol or drug, the presunptions specified
2]in this subsection do not apply.

3 (c) If the injured worker refuses to subnmit to a drug
4 test, it shall be presuned in the absence of clear and

5| convincing evidence to the contrary that the injury was

6 | occasioned primarily by the influence of drugs.

7 (d) The agency shall provide by rule for the

8 | authorization and regul ation of drug-testing policies,

9 | procedures, and nethods. Testing of injured enpl oyees shal

10 | not conmence until such rul es are adopt ed.

11 (8) If, by operation of s. 440.04, benefits becone

12 | payable to a professional athlete under this chapter, such

13 | benefits shall be reduced or setoff in the total anount of

14 | injury benefits or wages payable during the period of

15| disability by the enpl oyer under a coll ective bargaining

16 | agreenent or contract for hire.

17 Section 8. Section 440.10, Florida Statutes, is

18 | anended to read:

19 440.10 Liability for conpensation.--

20 (1) (a) Every enployer coning within the provisions of
21| this chapter, including any brought within the chapter by

22 | wai ver of exclusion or of exenption, shall be liable for, and
23| shall secure, the paynent to his or her enployees, or any

24 | physi ci an, surgeon, or pharnaci st providing services under the
25 | provisions of s. 440.13, of the conpensation payabl e under ss.
26 | 440. 13, 440.15, and 440.16. Any contractor or subcontractor
27 | who engages in any public or private construction in the state
28 | shall secure and nmmintain conpensation for his or her

29 | enpl oyees under this chapter as provided in s. 440. 38.

30 (b) Subject to s. 440.38, any enpl oyer who has

31| enpl oyees engaged in work in this state shall obtain for such
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enpl oyees a Florida policy or endorsenent that utilizes

Fl ori da class codes, rates, rules, and nmanuals that are in

conpliance with and approved under this chapter and the

| nsurance Code. The departnent shall adopt rules for

construction industry and non-construction industry enpl oyers

with regard to the activities that constitute being "engaged

in work" in this state, using the foll owi ng standards:

1. For enployees of non-construction industry

enpl oyers who have their headquarters outside Florida and al so

operate in Florida and who are routinely crossing state |ines,

but usually return to their state of residence each night, the

enpl oyee shall be assigned to the headquarters' state.

However, the construction industry enpl oyees perforning new

construction or alterations in Florida shall be assigned to

Florida even if the enployees return to their state of

resi dence each night.

2. The payroll associated with executive supervisors

who visit a Florida location but who are not in direct charge

of a Florida location shall be assigned to the state in which

t he headquarters is | ocat ed.

3. For construction contractors who naintain a

permanent staff of enpl oyees and superintendents, if any of

t hese enpl oyees or superintendents are assigned to a job that

is located in Florida either for the duration of the job or

any portion thereof, their payroll shall be assigned to

Florida rather than the headquarters' state.

4. Enpl oyees who are hired for a specific project in

Fl orida shall be assigned to Florida.

(c)tb)r In case a contractor sublets any part or parts
of his or her contract work to a subcontractor or
subcontractors, all of the enployees of such contractor and
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subcontractor or subcontractors engaged on such contract work
shal | be deened to be enployed in one and the sane busi ness or
establi shnent; and the contractor shall be |liable for, and
shal | secure, the paynent of conpensation to all such
enpl oyees, except to enpl oyees of a subcontractor who has
secured such paynent.

(d)fe)y A contractor shall may require a subcontractor
to provide evidence of workers' conpensation insurance e—a
copy—of—his—or—her—certifiecate—of—eteetion. A subcontractor
that is a corporation and that has an officer who elects
eteeting to be exenpt as pernitted under this chapter a—sote
proprietor—partner—or—ofHHecer—of—a—corporation shall provide

a copy of his or her certificate of election to be exenpt to

the contractor.

(e)te)y1l. If a contractor becones liable for the
payment of conpensation to the enpl oyees of a subcontractor
who has failed to secure such paynent in violation of s.

440. 38, the contractor or other third-party payor shall be
entitled to recover fromthe subcontractor all benefits paid
or payable plus interest unless the contractor and
subcontractor have agreed in witing that the contractor will
provi de cover age.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the corporate officer

enptoyee of a subcontractor who is actively engaged in the

construction industry and has elected to be exenpt fromthe

provisions of this chapter, but whose election is invalid, the

contractor or third-party payor may recover fromthe clainmnt+

pattnership,or corporation all benefits paid or payable plus

interest, unless the contractor and the subcontractor have

agreed in witing that the contractor will provide coverage.
50
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and—ray-—not—recover—benefits—under—thi-s—chapter— For purposes

of determ ning the appropriate prem um for workers
conpensation coverage, carriers may not consider any officer
of a corporation perserr who validly neets the requirenents of

this subsection paragraph to be an enpl oyee.
(2) Conpensation shall be payable irrespective of

fault as a cause for the injury, except as provided in s.
440.09(3).

Section 9. Section 440.1025, Florida Statutes, is
amended to read:

440. 1025 Consi derati on of pubt-¢ enpl oyer workpl ace
safety programin rate-setting; programrequirenents;
rul emaki ng. - - For an a—ptbte enployer to be eligible for
recei pt of specific identifiable consideration under s.
627.0915 for a workpl ace safety programin the setting of
rates, the pubt¢ enpl oyer nust have a workpl ace safety
program At a mininmum the programnust include a witten
safety policy and safety rules, and nake provision for safety
i nspections, preventative mai ntenance, safety training,
first-aid, accident investigation, and necessary

rermuneration—The departnent shall adopt by rule specific

conponents of a qualifying enpl oyer workpl ace safety program

to be used by divisten—rmaypronutgate—+utes—for insurers to
det er m ne wtiH—ze—+tn—determning—pubt—e enpl oyer conpliance
W th the—regui+rerents—oef this section and by the departnent to

determ ne self-insurer conpliance with this section
Section 10. Section 440.103, Florida Statutes, is
anended to read:
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440.103 Building permts; identification of nininmm

prem um pol i cy. - - Exeept—as—otherwse—provided—n—this—chapter—

Every enpl oyer shall, as a condition to applying for and

receiving a building permt, show proof and certify to the

permt insurer that it has secured conpensation for its

enpl oyees under this chapter as provided in ss. 440.10, and
440. 38, and 440.107(2). Such proof of conpensation nust be
evi denced by a certificate of insurance coverage issued by the

carrier, a valid exenption certificate approved by the
departnment or the fornmer Division of Wrkers' Conpensation of
t he Departnent of Labor and Enpl oynent Security, or a copy of
the enployer's authority to self-insure and nust be presented
each tine the enployer applies for a building pernit. Prior to
issuing a building permt, such proof of conpensation nust be

verified by confirm ng coverage through the departnent's

pr oof - of -cover age database. Each certificate of insurance nust

indicate the states for which the coverage applies. As

provided in s. 627.413(5), each certificate of coverage nust
show, on its face, whether or not coverage is secured under
the m ni mum prem um provi sions of rules adopted by rating
organi zations |licensed by the departnment. The words "m ni mum
prem um policy" or equival ent |anguage shall be typed,
printed, stanped, or |legibly handwitten.

Section 11. Subsection (6) of section 440.104, Florida
Statutes, is anended to read:

440. 104 Conpetitive bidder; civil actions.--

(6) A person may not recover any anounts under this
section if the defendant in the action establishes by a
preponderance of the evidence that the plaintiff+

& was in violation of s. 440.10, s. 440.105, or s.
440.38 at the tinme of nmaking the bid on the contract.;—or
53
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1 th—VWas—in—viotation—oef—s—440—16,—s—440-105—06+r—S—

2 | 44638 wth—r+espect—to—anycontract—perfornedby—theprainti+
3 | wHthin—t—year—beforeraking—the—bidon—thecontract—

4 Section 12. Section 440.105, Florida Statutes, is

5| anended to read:

6 440.105 Prohibited activities; reports; penalties;

7| linmtations.--

8 (1) (a) Any insurance carrier, any individua

9| self-insured, any commercial or group self-insurance fund, any
10 | professional practitioner licensed or regul ated by the

11 | Departnent of Heal t h Busthess—and—Professiona—Regulation,

12 | except as otherw se provided by |law, any nedical review

13| conmittee as defined in s. 766.101, any private nedical review
14 | conmittee, any peer review organi zation as provided for in s.
15| 440. 192, and any insurer, agent, or other person |icensed

16 | under the insurance code, or any enployee thereof, having

17 | knowl edge or who believes that a fraudul ent act or any other
18 | act or practice which, upon conviction, constitutes a felony
19 | or mi sdeneanor under this chapter is being or has been
20 | committed nust shatH send to the Division of Insurance Fraud,
21 | Bureau of Wrkers' Conpensation Fraud, a report or information
22 | pertinent to such know edge or belief and such additiona
23| information relative thereto as the bureau may require. The
24 | bureau shall review such information or reports and sel ect
25| such information or reports as, in its judgnent, nay require
26 | further investigation. It shall then cause an i ndependent
27 | exam nation of the facts surrounding such information or
28 | report to be made to determine the extent, if any, to which a
29 | fraudul ent act or any other act or practice which, upon
30| conviction, constitutes a felony or a m sdeneanor under this
31| chapter is being committed. The bureau shall report any
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al l eged violations of law which its investigations disclose to
the appropriate |licensing agency and state attorney or other
prosecuting agency having jurisdiction with respect to any
such violations of this chapter. If prosecution by the state
attorney or other prosecuting agency having jurisdiction with
respect to such violation is not begun within 60 days of the
bureau's report, the state attorney or other prosecuting
agency having jurisdiction with respect to such violation
shall informthe bureau of the reasons for the lack of
prosecuti on.

(b) In the absence of fraud or bad faith, a person is
not subject to civil liability for |ibel, slander, or any
other relevant tort by virtue of filing reports, wthout
mal i ce, or furnishing other information, wthout nmalice,
required by this section or required by the bureau, and no
civil cause of action of any nature shall arise against such
per son:

1. For any information relating to suspected
fraudul ent acts furnished to or received froml aw enforcenent
officials, their agents, or enpl oyees;

2. For any information relating to suspected
fraudul ent acts furnished to or received from other persons
subject to the provisions of this chapter; or

3. For any such infornmation relating to suspected
fraudul ent acts furnished in reports to the bureau, or the
Nati onal Association of |nsurance Comm ssi oners.

(2) \Whoever violates any provision of this subsection
commts a m sdenmeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to
knowi ngl y:
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1. Coerce or attenpt to coerce, as a precondition to
enpl oynent or otherw se, an enpl oyee to obtain a certificate
of election of exenption pursuant to s. 440. 05.

2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enpl oyee or applicant has filed a claim
for benefits under this chapter.

3. Discharge, discipline, or take any other adverse
personnel action against any enpl oyee for disclosing
information to the departnent or any | aw enforcenent agency
relating to any violation or suspected violation of any of the
provisions of this chapter or rules pronul gated hereunder.

+—Viotate—astop—work—erder—+ssuet—by—the—departient
ptstant—to—s—446167

(b) It shall be unlawful for any insurance entity to
revoke or cancel a workers' conpensation insurance policy or
nenber shi p because an enpl oyer has returned an enpl oyee to
work or hired an enpl oyee who has filed a workers
conpensation claim

(3) \Whoever violates any provision of this subsection
commits a felony of the third degree msdereaner—of—the—tirst
degree, punishable as provided in s. 775.082, eor s. 775.083,
or s. 775.084.

(a) It shall be unlawful for any enployer to know ngly

fail to update applications for coverage within 5 days after

the end of the quarter in which the change occurred as

required by s. 440.381(1) and rul es adopted by the Depart nent
of Fi nancial Services tnasturance—+utes, or to post notice of
coverage or certificate of insurance pursuant to s. 440. 40.

(b) It is unlawful for any attorney or other person
in his or her individual capacity or in his or her capacity as
a public or private enployee, or for any firm corporation
56
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1| partnership, or association to receive any fee or other

2| consideration or any gratuity froma person on account of

3| services rendered for a person in connection with any

4 | proceedings arising under this chapter, unless such fee,

5| consideration, or gratuity is approved by a judge of

6 | conpensation clains or by the Deputy Chief Judge of

7 | Conpensation C ai ns.

8 (4) \Whoever violates any provision of this subsection
9| comits insurance fraud, punishable as provided in paragraph
10| (f).

11 (a) It shall be unlawful for any enployer to

12 | knowi ngly:

13 1. Present or cause to be presented any fal se

14 | fraudul ent, or misleading oral or witten statenment to any
15 | person as evidence of conpliance with s. 440. 38.

16 2. Make a deduction fromthe pay of any enpl oyee

17 | entitled to the benefits of this chapter for the purpose of
18 | requiring the enpl oyee to pay any portion of prenium paid by
19 | the enployer to a carrier or to contribute to a benefit fund
20 | or department naintained by such enployer for the purpose of
21 | provi di ng conpensation or nedical services and supplies as
22 | required by this chapter

23 3. Fail to secure paynent of conpensation if required
24| to do so by this chapter

25 (b) It shall be unlawful for any person

26 1. To knowi ngly make, or cause to be nade, any false
27 | fraudulent, or misleading oral or witten statenent for the
28 | purpose of obtaining or denying any benefit or paynent under
29 | this chapter.

30 2. To present or cause to be presented any witten or
31| oral statenent as part of, or in support of, a claimfor
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1| paynent or other benefit pursuant to any provision of this

2 | chapter, knowi ng that such statenent contains any fal se,

3| inconplete, or nisleading i nformati on concerning any fact or
41 thing material to such claim

5 3. To prepare or cause to be prepared any witten or
6| oral statenent that is intended to be presented to any

7 | enpl oyer, insurance conpany, or self-insured programin

8 | connection with, or in support of, any claimfor paynent or

9| other benefit pursuant to any provision of this chapter

10 | knowi ng that such statenent contains any fal se, inconplete, or
11 | nmisleading informati on concerning any fact or thing naterial
12 { to such claim

13 4. To know ngly assist, conspire with, or urge any

14 | person to engage in activity prohibited by this section

15 5. To knowi ngly make any fal se, fraudul ent, or

16 | misleading oral or witten statenent, or to knowingly omit or
17 | conceal material information, required by s. 440.185 or s.

18 | 440. 381, for the purpose of obtaining workers' conpensation
19 | coverage or for the purpose of avoiding, delaying, or

20 | di mi ni shing the anount of paynent of any workers' conpensation
21 | prem uns.

22 6. To knowi ngly m srepresent or conceal payroll

23| classification of workers, or information regarding an

24 | enployer's loss history which would be naterial to the

25 | conputati on and application of an experience rating

26 | nodification factor for the purpose of avoiding or dimnishing
27 | the anobunt of paynent of any workers' conpensation premni uns.
28 7. To knowingly present or cause to be presented any
29| false, fraudulent, or msleading oral or witten statenent to
30 | any person as evidence of conpliance with s. 440.38, as

31
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evi dence of eligibility for a certificate of exenption under
s. 440. 05.

8. To knowingly violate a stop-work order issued by

t he departnent under s. 440. 107.
9. To knowingly present or cause to be presented any

false, fraudulent, or nmisleading oral or witten statenent to

any person as evidence of identity for the purpose of

obtai ni ng enpl oynent or filing or supporting a claimfor

wor kers' conpensation benefits.

(c) It shall be unlawful for any physician |icensed
under chapter 458, osteopathic physician |icensed under
chapter 459, chiropractic physician |licensed under chapter
460, podiatric physician |licensed under chapter 461
optonetric physician licensed under chapter 463, or any other
practitioner licensed under the laws of this state to
knowi ngly and willfully assist, conspire with, or urge any
person to fraudulently violate any of the provisions of this
chapter.

(d) It shall be unlawful for any person or
governnental entity |icensed under chapter 395 to nmaintain or
operate a hospital in such a manner so that such person or
governnmental entity knowingly and willfully allows the use of
the facilities of such hospital by any person, in a schene or
conspiracy to fraudulently violate any of the provisions of
this chapter.

(e) It shall be unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enployee, or any firm
corporation, partnership, or association, to know ngly assist,
conspire with, or urge any person to fraudulently viol ate any
of the provisions of this chapter
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(f) If the nonetary val ue ameunt of any etai-mor
I , . . . . I w

violation of this subsection

1. Is less than $20,000, the offender comrits a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

2. |Is $20,000 or nore, but |less than $100, 000, the
of fender commits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

3. Is $100,000 or nore, the offender comits a fel ony
of the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(5) It shall be unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enpl oyee or for any firm
corporation, partnership, or association, to unlawfully
solicit any business in and about city or county hospitals,
courts, or any public institution or public place; in and
about private hospitals or sanitariunms; in and about any
private institution; or upon private property of any character
what soever for the purpose of nmaking workers' conpensation
cl ai ns. Whoever violates any provision of this subsection
commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.085.

(6) This section does not shaH—mnet—be—construetd—+to
preclude the applicability of any other provision of crimna
| aw that applies or may apply to any transaction
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1 ; ; ; ;

2 ; ; ;

3 (7)8)r The carrier shall obtain the personal signature
4| of the injured enpl oyee or any other party making a claim

5| under this chapter, attesting that he or she has revi ened,

6 | under stands, and acknow edges AH——ctarmforns—as—provided—+or
7 | ta—this—chapter—shatt—econtain—anotiece—that——ecteartystates—+in
8 | substance the following statenent: "Any person who, know ngly
9] and with intent to injure, defraud, or deceive any enpl oyer or
10 | enpl oyee, insurance conpany, or self-insured program files a
11 | statenent of claimcontaining any fal se or m sl eading

12 | information comrits insurance fraud, punishable as provided in
13| s. 817.234." If the injured enpl oyee refuses to sign the

14 | statenent attesting that he or she has revi ewed, understands,
15| and acknow edges the statenent, the injured enpl oyee is

16 | ineligible for benefits under this chapter until such

17 | signature is obtai ned. Each—ctarmant—shat-—personatHy—stgi—the
18 | elaimformand—attest—t+hat—heor—shehas—reviened-

19 | vnderstands—and—acknowtedges—theforegorngnotice—

20 (8) Al workers' conpensation paynent checks issued by
21| a carrier pursuant to any clai munder this chapter nust

22 | contain the fraud statenent provided in subsection (7).

23 (9) As a condition of receiving conpensation, as

24 | provided in this chapter, an enpl oyee shall execute a waiver
25| authorizing the carrier or self-insured enployer to verify or
26 | determ ne through the Division of Unenpl oynent Conpensation
27 | whether an enploying unit is reporting such an enpl oyee as an
28 | enpl oyee while the carrier is concurrently payi ng workers

29 | conpensation benefits to the enpl oyee.

30 Section 13. Section 440.107, Florida Statutes, is

31 | anended to read
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440. 107 Departnent powers to enforce enpl oyer
conpliance with coverage requirenents. --

(1) The Legislature finds that the failure of an
enpl oyer to conply with the workers' conpensation coverage

requi renments under this chapter poses an i nmedi ate danger to

public health, safety, and wel fare. The—tegistature—advthorizes

(2) As used in this section, the term"to secure the

payrment of workers' conpensation" neans to obtain coverage

that neets the requirenents of this chapter and the Florida

| nsurance Code. However, if at any tine an enpl oyer

materially understates or conceals payroll, materially

m srepresents or conceal s enpl oyee duties so as to avoid

proper classification for premumcal cul ations, or materially

m srepresents or conceals information pertinent to the

conputati on and application of an experience rating

nodi fication factor, the enployer is considered to have failed

to secure paynent of workers' conpensation required under this

chapter and is subject to the sanctions set forth in this

section. A stop-work order issued because an enployer is

considered to have failed to secure the paynent of workers

conpensation required under this chapter because the enpl oyer

has materially understated or conceal ed payroll, has

materially msrepresented or conceal ed enpl oyee duties so as

to avoid proper classification for prenmiumcal cul ati ons, or

has materially mnisrepresented or conceal ed i nformati on

pertinent to the conputation and application of an experience

rating nodification factor has no effect upon an enployer's
62
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or carrier's duty to provide benefits under this chapter or

upon any of the enployer's and carrier's rights and defenses

under this chapter, including exclusive renedy.

(3) The departnent shall enforce workers' conpensation

coverage requirenents, including the requirenents that the

enpl oyer secure the paynent of workers' conpensation coverage

provide the carrier with information to accurately deternine

payroll, and correctly assign enpl oyee cl assification codes.

In addition to any other powers under this chapter, the

departnment may:

(a) Conduct investigations for the purpose of ensuring

enpl oyer conpli ance;

(b) Enter and inspect any place of business at any

reasonable tine for the purpose of investigating enpl oyer

conpl i ance;
(c) Exanine and copy business records;

(d) Administer oaths and affirnations;

(e) Certify to official acts;

(f) Issue and serve subpoenas for attendance of

Wi tnesses or production of business records, books, papers,

correspondence, nenoranda, and ot her records;

(g) |Issue stop-work orders, penalty-assessnent orders,

and any other orders necessary for the adnm nistration of this

secti on;
(h) Enforce the terns of a stop-work order

(i) Levy and pursue actions to recover penalties; and

(j) Seek injunctions and ot her appropriate relief.

(4) The departnent shall designate representatives who

nmay serve subpoenas and ot her process of the departnment issued

under this section

63
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(5) The departnent shall specify by rule the business

records that enployers nust maintain and produce to conply

with this section. The—departrent—ant—i+ts—authorized

representati-ves—ay—enter—and—inspect—any—prace—of—business—at
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(6)t4)y If a person has refused to obey a subpoena to

w
o

appear before the departnent or its authorized representative,

w
=

to and produce evi dence requested by the departnent, or to
64
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gi ve testinony about the matter that is under investigation, a
court has jurisdiction to issue an order requiring conpliance
with the subpoena if the court has jurisdiction in the

geogr aphi cal area where the inquiry is being carried on or in
the area where the person who has refused the subpoena is
found, resides, or transacts business. Failure to obey such a
court order may be punished by the court as contenpt, either
civilly or crininally.

(7) (a) {5 Whenever the departnent deternines that an
enpl oyer who is required to secure the paynent to his or her
enpl oyees of the conpensation provided for by this chapter has
failed to secure the paynent of workers' conpensation required

by this chapter or to produce required business records

pursuant to subsection (5) within 5 business days after the

written request of the departnent de—se, such failure shall be

deened an i medi ate serious danger to public health, safety,
or welfare sufficient to justify service by the departnent of
a stop-work order on the enployer, requiring the cessation of
al | business operations at—the—plrace—of—enptoynrent—or—job
s+te. |f the departnent divistoen makes such a determnination

t he depart nment di~visionr shall issue a stop-work order within
72 hours. The order shall take effect when served upen—the
tate—of—serviee upon the enpl oyer or, for a particul ar

enpl oyer work site, when served at that work site—untess—the

was—hot—n—cofpHance—wth—this—ehapter. |n addition to

serving a stop-work order at a particular work site which
65
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shall be effective inmedi ately, the departnent shal

i mmedi ately proceed with service upon the enpl oyer which shal

be effective upon all enployer work sites in the state. A

stop-work order nmay be served with regard to an enployer's

work site by posting a copy of the stop-work order in a

conspi cuous |l ocation at the work site. The order shall remain

in effect until the department issues an order releasing the

stop-work order upon the finding that the enpl oyer has cone

into conpliance with the coverage requirenents of this chapter

and has paid any penalty assessed under this section. The

departnment may require an enpl oyer who is found to have fail ed

to conply with the coverage requirenents of s. 440.38 to file

with the departnent, as a condition of release froma

stop-work order, periodic reports for a probationary period

that shall not exceed 2 years of denonstrating continued

conpliance with this chapter. The departnent shall by rule

specify the reports required and the tine for filing under

this subsecti on.

(b) Stop-work orders and penal ty-assessnent orders

i ssued under this section against a corporation, partnershinp,

or sole proprietorship shall be in effect against any

successor corporation or business entity that has one or nore

of the sane principals or officers as the corporation or

partnershi p agai nst which the stop-work order was issued and

are engaged in the sane or related enterprise.

(c) The departnent shall assess a penalty of $1, 000

per day agai nst an enpl oyer for each day that the enpl oyer

conducts busi ness operations that are in violation of a

st op-wor k order.

(d)1. In addition to any penalty, stop-work order, or

i njunction, the departnent shall assess agai nst any enpl oyer
66
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who has failed to secure the paynent of conpensation as

required by this chapter a penalty of five tines the anpunt

t he enpl oyer woul d have paid in prem um when appl yi ng approved

manual rates to the enployer's payroll during periods it

failed to secure the paynent of workers' conpensation required

by this chapter in the preceding 3-year period, or $1, 000,

whi chever is greater.

2. Any subsequent violation within 5 years of the nobst

recent violation shall, in addition, to the penalty set forth

in this subsection, be considered a knowing act within the
neani ng of s. 440. 105.
(e) When an enployer fails to provide business records

sufficient to enable the departnent to deternine the

enpl oyer's payroll for the period requested for the

cal cul ation of the penalty provided in paragraph (d),

renuneration shall be inputed, for penalty cal cul ation

pur poses, as follows: for each enpl oyee, corporate officer

sole proprietor, or partner, the inputed weekly payroll for

each such individual shall be the statew de average weekly
wage as defined in s. 440.12(2) nmultiplied by 1.5.
(f) In addition to any other penalties provided for in

this chapter, the departnent may assess agai nst the enpl oyer a

penalty of $5,6000 for each enpl oyee of that enployer who the

enpl oyer represents to the departnent or carrier as an

i ndependent contractor but who is determ ned by the departnent

not to be an i ndependent contractor as defined in s. 440.02.

(8){6)r In addition to filing a stop-work order under

subsection (7),the departnent may file a conplaint in the

circuit court in and for Leon County to enjoin any enpl oyer,
who has failed to secure the paynent of workers' conpensation

as required by this chapter, from enploying individuals and
67
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from conducting business until the enployer presents evidence

satisfactory to the departnent of having secured the paynent
of workers' fe+ conpensation required by this chapter and pays

a civil penalty assessed by te the departnent under this

sect i on—to—be—deposttedbythedepartwent—into—the—Workers-

- . b e I
at—the—rate—of—1percent—per—month-—The depart nent di-vi-sion

shal | adopt rules to administer this section.

(10) {8y The departnent may bring an action in circuit
court to recover penalties assessed under this section
68
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i ncluding any interest owed to the departnent pursuant to this
section. In any action brought by the departnment pursuant to
this section in which it prevails, the circuit court shal
award costs, including the reasonable costs of investigation
and a reasonable attorney's fee.

(11) €9y Any judgnent obtained by the departnment and
any penalty due pursuant to the service of a stop-work order
or otherw se due under this section shall, until coll ected,
constitute a lien upon the entire interest of the enployer,
| egal or equitable, in any property, real or personal
tangi bl e or intangible; however, such lien is subordinate to
clains for unpaid wages and any prior recorded liens, and a
lien created by this section is not valid agai nst any person
who, subsequent to such lien and in good faith and for val ue,
purchases real or personal property from such enpl oyer or
becones the nortgagee on real or personal property of such
enpl oyer, or against a subsequent attaching creditor, unless,
wWith respect to real estate of the enployer, a notice of the
lien is recorded in the public records of the county where the
real estate is located, and with respect to personal property
of the enpl oyer, the notice is recorded with the Secretary of
St ate.
(12) 36> Any | aw enforcenent agency in the state my,

at the request of the departnent, render any assistance

necessary to carry out the provisions of this section

including, but not limted to, preventing any enpl oyee or

ot her person fromrenaining at a place of enploynent or job

site after a stop-work order or injunction has taken effect.
(13) 3 Agency acti on Aeti+oens by the departnent under

this section nust be contested as provided in chapter 120. A

et+vi+ penalties assessed by the departnent nust be paid into
69
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1| the Workers' Conpensation Admi nistration Trust Fund. Fhe

2

3

4

5

6

7 .

8 (14) 22 | f the departnent divistoen finds that an

9| enpl oyer who is certified or registered under part | or part
10| 1l of chapter 489 and who is required to secure paynment of

11 | workers' the conpensation provided for by this chapter to his
12 | or her enployees has failed to do so, the departnent divisioen
13| shall imediately notify the Departnent of Business and

14 | Professional Regul ation

15 Section 14. Subsection (3) of section 440.11, Florida
16 | Statutes, is anended to read:

17 440.11 Exclusiveness of liability.--

18 (3) An enployer's workers' conpensation carrier

19 | service agent, or safety consultant shall not be liable as a
20| third-party tortfeasor to enpl oyees of the enpl oyer or

21 | enpl oyees of its subcontractors for assisting the enployer and
22 | its subcontractors, if any,in carrying out the enployer's

23| rights and responsibilities under this chapter by furnishing
24 | any safety inspection, safety consultative service, or other
25 | safety service incidental to the workers' conpensation or

26 | enployers' liability coverage or to the workers' conpensation
27 | or enmployer's liability servicing contract. Wthout

28| limtation, a safety consultant may include an owner, as

29 | defined in chapter 713, or an owner's related, affiliated, or
30 | subsidiary conpani es and the enpl oyees of each. The excl usi on
31| fromliability under this subsection shall not apply in any

70
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case in which injury or death is proxi mtely caused by the

wi | I ful and unprovoked physical aggression, or by the
negl i gent operation of a notor vehicle, by enpl oyees,

officers, or directors of the enployer's workers' conpensation
carrier, service agent, or safety consultant.

Section 15. Section 440.12, Florida Statutes, is
amended to read:

440.12 Tinme for comencenent and limts on weekly rate
of conpensati on. - -

(1) No conpensation shall be allowed for the first 7
cal endar days of the disability, except benefits provided for
in ss.s—440.13 and 440.134. However, if the injury results
in disability and paynent of any conpensation benefits for ef

nore than 21 cal endar days, conpensation shall be allowed from
the commencenent of the disability. Cal endar days of

disability do not have to be consecutive. All weekly

conpensati on paynents, except for the first paynent, shall be
paid by check or, if authorized by the enpl oyee, deposited
directly into the enpl oyee's account at a financi al
institution. As used in this subsection, the term "financi al
institution" means a financial institution as defined in s.
655. 005(1) (h).

(2) Conpensation for disability resulting from
injuries which occur after Decenber 31, 1974, shall not be
| ess than $20 per week. However, if the enployee's wages at
the time of injury are less than $20 per week, he or she shal
receive his or her full weekly wages. |If the enployee's wages
at the time of the injury exceed $20 per week, conpensation
shal | not exceed an anount per week which is:

(a) Equal to 100 percent of the statew de average
weekly wage, determ ned as hereinafter provided for the year

71
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in which the accident injury occurred regardl ess of whether

t he enpl oyee thereafter returns to enpl oynent of any

description and regardl ess of any subsequent date upon which

t he enpl oyee becones di sabl ed, except specifically in cases of

occupational disease in which the date of disability may be

synonynous with date of accident; however, the increase to 100

percent from 66 2/3 percent of the statew de average weekly
wage shall apply only to injuries occurring on or after August
1, 1979; and

(b) Adjusted to the nearest dollar

For the purpose of this subsection, the "statew de average
weekl y wage" neans the average weekly wage paid by enpl oyers
subj ect to the Florida Unenpl oynent Conpensati on Law as
reported to the Agency for Workforce I nnovation for the four
cal endar quarters endi ng each June 30, which average weekly
wage shall be deternined by the Agency for Wrkforce

I nnovati on on or before Novenber 30 of each year and shall be
used in deternining the maxi mum weekly conpensation rate with
respect to injuries occurring in the cal endar year inmediately
followi ng. The statew de average weekly wage determ ned by the
Agency for Workforce I nnovation shall be reported annually to
the Legislature and published by the division

(3) The provisions of this section as anended
effective July 1, 1951, shall govern with respect to
disability due to injuries suffered prior to July 1, 1959.

The provisions of this section as anended effective July 1,

1959, shall govern with respect to disability due to injuries

suffered after June 30, 1959, and prior to January 1, 1968.

The provisions of this section as anended effective January 1,

1968, shall govern with respect to disability due to injuries
72
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suffered after Decenber 31, 1967, and prior to July 1, 1970.
The provisions of this section as anended effective July 1,
1970, shall govern with respect to disability due to injuries
suffered after June 30, 1970, and prior to July 1, 1972. The
provisions of this section as anended effective July 1, 1972,
shal |l govern with respect to disability due to injuries
suffered after June 30, 1972, and prior to July 1, 1973. The
provisions of this section, as anended effective July 1, 1973,
shal |l govern with respect to disability due to injuries
suffered after June 30, 1973, and prior to January 1, 1975.

Section 16. Section 440.125, Florida Statutes, is
anended to read:

440.125 Medical records and reports; identifying
information in enployee nmedical bills; confidentiality.--Any
nedi cal records and nedical reports of an injured enpl oyee and
any information identifying an injured enployee in nedica
bills which are provided to the departnent, pursuant to s.
440. 13, are confidential and exenpt fromthe provisions of s.
119.07(1) and s. 24(a), Art. | of the State Constitution
except as ot herw se provided by this chapter. The depart nent
may share any such confidential and exenpt records, reports,
or information received pursuant to s. 440.13 with the-Agency
feor—Heatth—Care—-Admnistrati+on—and the Departnent of Education
in furtherance of their official duties under ss. 440.13 and
440. 134. The agency and the departnent shall mmintain the
confidential and exenpt status of such records, reports, and
i nformati on received.

Section 17. FEffective March 1, 2004, section 440. 13,
Fl orida Statutes, is anended to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--
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(1) DEFINITIONS.--As used in this section, the term

treatrent—or—heatth—ecareprovider—

a) {b)y "Attendant care" neans care rendered by trained

prof essional attendants after the date of execution of a

written prescription or order therefor by an authorized

provi der which—i+s—beyond—the—scope—of—household—duties.

Attendant care does not include housecl eani ng, neal

preparation, or hone or yard nmi ntenance, except in cases of a

severity that the injured worker would be confined to a

nursing facility as the only alternative to the provision of

such care. Fanm |y nenbers nmay provi de nonprof essi ona
attendant care, but nay not be conpensated under this chapter
for care that falls within the scope of household duties and
ot her services nornally and gratuitously provided by famly
menbers. "Fami |y nmenber" neans a spouse, father, nother
brother, sister, child, grandchild, father-in-Iaw,
not her-i n-law, aunt, or uncle.
. e e nd ividiald
e I I ’ o L .

(b) )y "Catastrophic injury" neans an injury as
defined in s. 440.02.

(c)fte)y "Certified health care provider” neans a health
care provider who has been certified by the departnent in

accordance with departnent rules for qualification agerecy—o+

this—seetion. Certification of such health care provider nust
i ncl ude docunentation that the health care provider has read,
and is famliar with, and has conmmitted to conply with,the

74
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portions of the statute, inpairnent guides, standards of care,

practice guidelines and paraneters, and rul es which govern the

provision of renedial treatnent, care, and attendance, as
prescribed by the departnent.

e : . Lo I e e II
I I F - - F w I
course—of—enptoyrent—

d) (¢ "Energency services and care" means energency

services and care as defined in s. 395.002.

(e)th)y "Health care facility" neans any hospita
| i censed under chapter 395 and any health care institution
I i censed under chapter 400.

(f)t) "Health care provider" neans a physician or any
recogni zed practitioner who provides skilled services pursuant
to a prescription or under the supervision or direction of a
physi ci an and who has been certified by the departnent ageney
as a health care provider. The term"health care provider"
includes a health care facility.

(g) "Enploynent status" neans terns and conditions of

the actual work being perforned for the preinjury enpl oyer,

including, but not linmted to, whether the enpl oyee is working

for the enployer, working in the preinjury job or a different

job, working full-tine or part-tine, and working regul ar duty

or nodified duty.

75
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BN WNIEREPRO O OONO®OOO M WN R O

r

568 ga Senate - 2003 CS for CS for SB 1132

i
2552-03

(h) ) "Instance of overutilization" means a specific
i nappropriate service or |level of service provided to an
i njured enpl oyee.
(i) "Limtations" nmeans specific statenents of naxi num

abilities, which have been objectively and actually neasured.

(j) M "Medically necessary” neans any nedi cal service
or nedical supply which is used to identify or treat an
illness or injury, is appropriate to the patient's diagnosis
and status of recovery, and is consistent with the |ocation of
service, the level of care provided, and applicable practice
paraneters. The service should be w dely accepted anpong
practicing health care providers, based on scientific
criteria, and determined to be reasonably safe. The service

nmust not be ef—an experinental, investigative, or of a

K) () "Medicine" neans a drug prescribed by an

aut hori zed physi ci an heatth—eare—provider and i ncl udes only

generic drugs or single-source patented drugs for which there

is no generic equivalent, unless the authorized health care

provider wites or states that the brand-nane drug as defined

ins. 465.025 is nedically necessary, or is a drug appearing
76
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1| on the schedul e of drugs created pursuant to s. 465.025(6), or
2| is available at a cost lower than its generic equivalent.

3 (I)fe)y "Palliative care” neans noncurative nedica

4| services that mtigate the conditions, effects, or pain of an
5] injury.

6 (m{p)y "Pattern or practice of overutilization" neans

7| repetition of instances of overutilization within a specific
8 | medical case or multiple cases by a single health care

9 | provider.

10 . ew"

ii

16 (n) )y "Physician" or "doctor" neans a physician

17 | i censed under chapter 458, an osteopathic physician |icensed
18 | under chapter 459, a chiropractic physician |icensed under

19 | chapter 460, a podiatric physician |icensed under chapter 461
20| an optonetrist licensed under chapter 463, or a denti st

21| licensed under chapter 466, each of whom nust be certified by
22 | the departnent ageney as a health care provider

23 (0) £s) "Rei nbursenent dispute” neans any di sagreenent
24 | between a health care provider or health care facility and

25| carrier concerning paynent for nedical treatnent.

26 (p) "Relevant" neans correlating with subjective

27 | conpl aints and reported functional disturbances presented by
28 | the patient.

29 (q) "Restrictions" neans functional paraneters

30 | assigned by a physician, based on a clinical protocol and

31| objective nedical findings, and which describe activities that
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1| are nedically contraindicated as a result of a specific
2linjury. Restrictions nay be tenporary or pernanent, and the

3 | expected probabl e duration should be expressed when they are
4 | assi gned.

5 (n))y "Wilization control” neans a systematic

6 | process of inplenenting neasures that assure overal

7 | managenent and cost contai nment of services delivered,

8 | including conpliance with standards of care and practice as

9| provided for in this chapter and departnent rule.

10 (s)fu)y "Uilization review' means the eval uati on of

11 | the appropriateness of both the level and the quality of

12 | health care and health services provided to a patient,

13| including, but not limted to, evaluation of the

14 | appropriateness of treatnment, hospitalization, or office

15| visits based on conpliance with standards of care and practice
16 | paraneters as provided for in this chapter and departnment rul e
17 | redi-catty—acecepted—standards. Such eval uati on nust be

18 | acconplished by neans of a systemthat identifies the

19 | utilization of nedical services based on conpliance with
20 | standards of care and practice paraneters as provided for in
21| this chapter and departnent rul e redicatHty—accepted—standards
22 | as established by nedical consultants with qualifications
23| simlar to those providing the care under review, and that
24 | refers patterns and practices of overutilization to the
25 | depart nent ageney.
26 (2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -
27 (a) Subject tothe limtations specified el sewhere in
28 | this chapter, the enployer shall furnish to the enpl oyee such
29 | nedically necessary renedial treatnent, care, and attendance
30| for such period as the nature of the injury or the process of
31| recovery may require, including nedicines, nedical supplies,
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dur abl e nedi cal equi pnent, orthoses, prostheses, and ot her

nedi cal | y necessary appar at us.
(b) Al renedial treatnent, care, and attendance nust

be rendered in accordance with the foll ow ng standards of

care:
1. Renedial treatnent, care, and attendance, including
wor k- har deni ng prograns or pai n-nmanagenent prograns accredited
by the Commi ssion on Accreditation of Rehabilitation
Facilities or Joint Commission on the Accreditation of Health
Organi zations or pai n-nanagenent prograns affiliated with
nedi cal schools, shall be considered as covered treatnent only
when such care is given based on a referral by a principa
treating provi der physieian as defined in this chapter.
2. Each facility shall maintain outcone data in a

format deternined and published by the departnent as specified

by rule, including work status at discharges, total program
charges, total nunber of visits, and length of stay. The
departnment shall utilize such data and report to the President
of the Senate and the Speaker of the House of Representatives
regarding the efficacy and cost-effectiveness of such program
no less frequently than every 5 years tater—than—Cetober—1;-
1994,

3. Medically necessary treatnment, care, and attendance
does not include chiropractic services in excess of 24 18
treatnents or rendered 12 8 weeks beyond the date of the
initial chiropractic treatnment, whichever conmes first, unless
the carrier authorizes additional treatnent or the enployee is
catastrophically injured.

4. The injured enpl oyee shall be presuned normal unti

there is confirned abnornal rel evant physi ol ogy as deterni ned

by objective, rel evant physical exam findings or diagnostic
79
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testing, or both. The assignnent of restrictions or

limtations requires confirned abnornmal rel evant physi ol ogy,

except during the reasonabl e period necessary to deternine the

presence or absence of a confirned abnornmal rel evant

physiology in an expeditious nanner. During the period of

time necessary for the authorized treating provider to nake a

determ nati on on the presence or absence of confirned rel evant

physi ol ogy, the carrier may pay conpensation benefits in

accordance with s. 440.20(4) if the authorized treating

physi cian provides witten confirmation of limtations or

restrictions. The presence of abnornal rel evant physi ol ogy

cannot be confirned by pain or other subjective conplaints

al one. Pain or other subjective conplaints alone shall also

not be the basis for establishing an injury, illness or

functional disturbance. Medical treatnent, care, and

attendance nust include evaluation, diagnostic testing, and

assessnent necessary until the authorized treating provider

can reasonably deternine the presence or absence of confirned

abnormal rel evant physiol ogy. Upon conpletion of that

determ nation, nedically necessary renedial treatnent, care,

and attendance shall be provided only in the presence of

confirnmed abnormal rel evant physiol ogy. Abnornmal anatom ca

findings alone, in the absence of confirned abnornal rel evant

physi ol ogy, shall not be an indicator of injury, illness, or

functional disturbance and shall not be justification for

provi sion of renedial nedical care or assignnent of

restrictions, nor foundation for linmtations.

5. At all tinmes during evaluation and treatnment, the

provider shall act on the prenise that returning to work is an

integral part of the treatnent plan. The goal of renoving al

restrictions and linmtations as early as is appropriate should
80
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1| be part of the treatnent plan on a continuous basis. The

2 | assignnent of restrictions and limtations should be revi ened
3| with each patient exam nation and upon recei pt of new

4 | information such as progress reports from physi cal therapists
5] and other providers. Consideration should be given to

6 | upgrading or renobving the restrictions and linitations with

7 | each patient exam nation, based upon the presence or absence
8 | of confirnmed abnornal rel evant physi ol ogy.

9 6. The presence of confirned abnornal rel evant

10 | physi ol ogy does not necessarily equate to an automatic

11| limtation or restriction in function. Functional linitations
12 | nust be neasured directly, and correlated clinically. Cinica
13 | substantiation is achi eved when the provider can connect the
14 | neasured functional limtation to the rel evant physiol ogic

15| findings. Prescribed functional restrictions nmust al so

16 | correlate directly to the rel evant physiol ogic findings.

17 7. Al nedical and rel ated decisions including, but

18| not linmted to, diagnosis, treatnent recomendations, consults
19| and referrals, authorization for clinical services, and
20 | nedi cal dispute resolution, shall be based on evi dence-based
21 | criteria as docunented by at | east one of the three acceptable
22 | standards:
23 a. Research support, as represented through published
24 | scientific studies in widely accepted juried journals.
25 b. Professional consensus as represented by published
26 | practice guidelines or related docunentation of mmjor rel evant
27 | nedi cal or research associ ations and societies, as recogni zed
28 | by the Health Care Oversi ght Board.
29 c. Principle-based, as indicated through the
30 | docunented i nherent logic of correlating universally accepted
31| principles of anatony, physiol ogy, pathology, and clinical
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phenonena to the assessnent and managenent of the injured

wor ker .
8. Reasonabl e necessary nedical care of injured

enpl oyees nust:

a. Be provided in a process of clinical nanagenent

which is progressive in practice and acknow edges that case

out cones worsen as case duration increases. Cinica

managenent shoul d be based on a "sports nedici ne" approach

using a high-intensity, short-duration treatnent approach that

focuses on early activation and restoration of function

wher ever possi bl e.

b. Include reassessnent of the treatnent plans,

regi nes, therapies, prescriptions, and functional linitations

or restrictions prescribed by the provider at |east every 30

days.
c. Be problem based, thereby focusing on treatnent of

t he i ndividual enployee's specific clinical dysfunction or

status, and not based upon non-descriptive diagnostic | abels.

d. Al treatnment nust be inherently scientifically

| ogical, and the evaluation or treatnent procedure nmust natch

t he docunent ed physiologic and clinical problem

e. Treatnent nust match the type, intensity, and

duration of service required by the problemidentified.

9. The departnent shall adopt practice paraneters

that, upon adoption, shall becone an integrated portion of the

contract between the departnent and each health care provider

upon certification under this chapter. Practice outside these

par anet ers shoul d be deni ed when di sputed unl ess found by

cl ear and convincing evidence to be nedically necessary as

defined in this chapter
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10. Return to work, enploynent status, and work

nodi fications shall be determined solely by the enpl oyer and

enpl oyee. The role of physicians and ot her rel evant

clinicians and health care practitioners is linmted to

providing information regarding restrictions or lintations as

defined in this section, including predictions of further

recovery expected and, before reachi ng maxi mum nedi ca

i mprovenent, predicted duration of restrictions and

limtations.

11. |If an accidental injury occurs, the need for

nedi cal treatnent shall be presuned to be the work-rel ated

accident. The burden shall be on the enployer to rebut this

presunpti on by the preponderance of the evidence. This

presunption does not apply if the clinical condition is one of

the scheduled list of conditions requiring specific

confirmation of causality, including:

Car pal tunnel syndrone;

Ref | ex Synpat hetic Dystrophy;

Myof asci al pai n syndrones;

Spondyl ol i st hesi s;

2|0 = o

Sexual dysfunction;

f. Enotional/psychol ogi cal dysfunction and psychiatric

di sorders;
g. Headache;

h. Fi bronyal gi a;

i. Inguinal hernia;

j. Circulatory failure or dysfunction, including

stroke or heart attack.

This presunption does not apply to illness or injury involving

envi ronnent al exposure, inhalation or ingestion of any
83
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substance, or repetitive trauna. |Instead, the enpl oyee nust

prove the condition is work-related by clear and convi nci ng

evi dence.
12. Upon the allegation of accident or injury, the

enpl oyee is entitled, wthout exception, to an eval uati on and

exam nation by a principal treating provider selected by the

enpl oyer or carrier. Diaghostic testing, treatnent, care, or

therapy, after this initial evaluation, is not nedically

necessary unless it is reconmended by the principal treating

provider and authorized by the carrier

13. Upon written request fromthe enpl oyee, the

enpl oyee is entitled to a one-tine per accident transfer of

care to a different provider of the enployee's choice froma

list of not fewer than three alternatives provided by the

carrier. The new provider will serve in the sane capacity as

the previous provider; i.e., a principal treating provider

replaces a principal treating provider, and a treating

provider replaces a treating provider of the same specialty.

Upon the granting of a change of physician, the originally

aut hori zed physician in the sane specialty as the repl acenent

physi ci an shall becone deaut horized upon witten notification

by the enployer or carrier. Wthin 5 days after the request

for an alternative physician has been nade, the carrier nust

aut hori ze the alternative physician, who nay not be

professionally affiliated with the previous physician. If the

carrier fails to provide a change of physician as requested by

t he enpl oyee, the enpl oyee may sel ect the physician, and the

physician is considered to be authorized if the treatnent

bei ng provided is conpensabl e and nedi cally necessary.

Failure of the carrier to tinely conply with this subsection

84
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is aviolation of this chapter and is subject to penalties as

provided for in s. 440.425.
14. The principal treating provider nmay request

consultation with an authorized specialist for clarification

of issues or care and nay retain the role of principa

treating provider. The principal treating provider may

alternatively reconmend to the carrier the transfer of care of

t he enpl oyee, conpletely or for sone portion of the injuries,

to the authorized specialist for eval uati on or ongoi ng care.

A full transfer suspends or termnates the transferring

physician's role as an authorized provider and as princi pal

treating provider and vests the authority of being the

principal treating provider in the physician to whomthe

enpl oyee has been transferred. The physici an who was

originally the principal treating provider nay resune that

role only if the new principal treating provider transfers the

enpl oyee back to himor her and the carrier authorizes the

transfer.
15. |f the enpl oyee disagrees with the di agnosi s,

treatnent plan, or restrictions assigned, the enpl oyee is

entitled to a discretionary confirmatory consultation with a

provider of her or his choice who is within the sane specialty

as the provider with whomthe enpl oyee di sagrees. A

confirmatory consultation provider is ineligible to becone an

aut hori zed provider or principal treating provider absent the

nmut ual consent of the enpl oyee and carrier. The enpl oyee and

the enployer or carrier are linited to one discretionary

confirmatory consultation each, without exception, for each

acci dent or exposure except that, in addition to the

di scretionary consultation, the enployee and carrier are al so
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1| each entitled to a confirmatory consultati on under the

2| foll owing circunstances:

3 a. |If a principal treating provider or authorized

4 | physician has recomended a surgical procedure, the party

5] challenging the recoommendation is entitled to a confirmatory

6 | consultation on the question of whether surgery, or what

7| surgery, is nedically necessary;

8 b. If there is a dispute regarding functiona

9| restrictions or limtations at the tinme the injured worker

10 | reaches nmaxi mum nedi cal inprovenent, the party challenging the
11 | functional restrictions or linmtations is entitled to a

12 | confirmatory consultation on the question of what restrictions
13 and linmtations are appropriate; or

14 c. |If the enployee and carrier nutually agree that a
15| confirmatory consultation i s needed.

16

17 | A confirmatory consultation may only be used by the party

18 | di sputing the recomendation or finding of the principa

19 | treating provider. In any clinical or functional dispute, the
20 | providers or the parties may confer to resolve the issue. If
21| the enployee is the disputing party and seeks such a
22 | confirmatory consultation, the confirnmatory consultati on nust
23| be with a provider of her or his choice who is within the sane
24 | specialty as the provider with whomthe enpl oyee di sagrees. |If
25| an injured worker requests to exercise his or her option for a
26 | transfer of care, the carrier nust provide the injured worker
27| with a list of at |east three choices within the appropriate
28 | specialty and within an appropri ate geographical area, as
29 | specified by the departnent by rule. Neither the confirmtory
30| consultation nor the transfer of care option may be used to
31| circunvent the result of a conpleted dispute resol ution
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process. |f the issue has al ready been appropriately addressed

t hrough the di spute resolution process, an injured worker nay

not use either discretionary provider option to attenpt to get

a particular treatnent, or referral to a different specialist.

16. The renedial treatnent, care, and attendance nust

be consistent with the macro franework of patient

classification:

a. Level |: Patient has a well-defined, work-rel ated

clinical condition associated with a specific physiol ogic

dysfunction or dysfunctions; there are no significant

psychol ogi cal or vocational factors; and there is no

di scordance between physical findings and the reported

conpl ai nts.
b. Level Il: Patient is defined by the presence of

system ¢ abnornmalities such as deficits in strength,

flexibility, endurance, notor control (coordination); the

patient nay or may not have a well-defined, specific

physi ol ogi ¢ dysfunction or dysfunctions; and there are no

si gni fi cant psychol ogi cal or vocational factors.

c. Level Ill: Patient is defined by the presence of

signi ficant, associated psychol ogi cal or vocational issues;

typically, the patient does have system c deficits; the

patient nay or nmay not have specific physiol ogi c dysfunctions.

The followi ng periods are guidelines for the three | evels of

patient classification for deternination of the

appropriateness of clinical services as docunented by the

treating providers. The guideline for Level | is the tine

period following the reported work-related injury or exposure.

The guideline for Level Il is 30-90 days (or nore) follow ng

the report of work-related injury or exposure. The guideline
87
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1| for Level IIl is 3-6 nonths (or nore) follow ng the reported
2| work-related injury or exposure.

3 17. The renedial treatnent, care, and attendance nust
4 | acknowl edge that psycho-social factors are an inportant

5| conponent of clinical nmanagenent of a work related injury or
6|illness, comrensurate with the specifics of each case.

7| Therefore, if deternined by the treating physicians/providers
8|to be clinically indicated, and if appropriately docunented

9| consistent with this statute and departnment rul es,

10 | psychol ogi cal support services or nmanagenent may be aut hori zed
11 ] if the support services are:

12 a. O short duration

13 b. Provided in conjunction with the prinmary nmanagenent
14| of the principal injury; and

15 c. Limted to the specific psychol ogi cal and

16 | behavi oral aspects of the work-related injury or ill ness.

17

18 | These issues should not be factored into the deternination of
19 | disability or of eligibility for indemity benefits.

20 (c) tb)y The enpl oyer shall provide appropriate

21 | professional or nonprofessional attendant care perfornmed only
22 | as prescribed or ordered in witing by a principal treating
23 | provider and authorized by the carrier. Such care shall only
24 | be the responsibility of the carrier after such a witten

25 | order or prescription has been provided to the carrier, and
26 | such care and attendance shall be perfornmed at the direction
27 | and control of the principal treating provi der a—physieran

28 | when such care is nedically necessary. The val ue of

29 | nonprof essional attendant care provided by a fam |y nenber

30 | nust be deternined as foll ows:

31
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1. If the fanily nenber is not enployed or if enpl oyed

and providing attendant care services during hours that he or

she is not engaged in enploynent, the per-hour val ue equal s

the federal mininmmhourly wage.

2. If the famly nenber is enployed and elects to
| eave that enploynent to provide attendant or custodial care,
t he per-hour value of that care equals the per-hour val ue of
the famly nenber's forner enploynent, not to exceed the
per - hour value of such care available in the community at
large. A fanmily nenber or a conbination of famly nenbers
provi di ng nonprof essi onal attendant care under this paragraph
may not be conpensated for nore than a total of 12 hours per
day or for nore than 40 hours per week.

(c) If the enployer fails to provide treatnent or care

reguired—by—this—seeti+on after request by the injured enpl oyee

or recomendation by the principal treating provider, the

enpl oyee may file a petition for benefits in accordance with
the requirenents of this chapter. ebtarn—suech—treatent—at—the

expense—of—the—enptoyer—+F—the Such treatnent is conpensabl e

and nedically necessary unl ess a peer review panel deternines

that it is not conpensable. There nust be a specific request

for the treatnent or recomendation by a principal treatnent

provider, and the enpl oyer or carrier nmust be given a
reasonabl e tinme period, of no |less than 5 busi ness days,

within which to provide the treatnent or care. However, the
enpl oyee is not entitled to recover any anount personally
expended for the treatnent or service unless he or she has
requested the carrier emptoyer to furnish that treatnent or
service and the carrier enptoyer has failed, refused, or
negl ected to do so within 5 busi ness days a—+easonable—ti+e or
unl ess the nature of the injury requires such treatnent,
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nursing, and services and the enpl oyer er—his—o+r—her
stperintendent—oer—foreran, havi ng knowl edge of the injury, has

negl ected to provide the treatnent or service.

(e)td)y The carrier shall has—the—+right—+te transfer the

care of an injured enployee fromthe principal treating

attending—heatth—care provider if a peer review panel

pursuant to a request by the enployer or carrier in accordance

with s. 440. 192, an—tndependent—redical—exanmnat+onr det er m nes

that the enployee is not making appropriate progress in

recuperation as defined by the principal treating provider

focusing on early activation and restoration of function with

the treatnent rendered matching the type, intensity, and

duration of service required by the problemidentified. This

transfer does not constitute a discretionary change of

provi der.

(f) ey Except in emergency situations and—for
treatrent—rendered—by—a nanaged—care—artangenent, after any
initial exam nation and di agnosis by a physician providing
renedi al treatnent, care, and attendance, and before a
proposed course of nedical treatnent begins, each insurer
shall review, in accordance with the requirenents of this
chapter and the practice paraneters adopted by the departnent,

t he proposed course of treatnent, to determ ne whether such
treatnent woul d be recogni zed as reasonably prudent. The
review nust be in accordance with all applicabl e workers
conpensation practice paraneters. The insurer nust accept any
such proposed course of treatnent unless the insurer notifies
the physician of its specific objections to the proposed
course of treatnment by the close of the tenth business day
after notification by the physician, or a supervised desi gnee
of the physician, of the proposed course of treatnent.
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1 tH—UYpon—the—witten—r+eguest—of—the—enptoyee—the

2 | earrier—shalH—gi-ve—the—enptoyee—the—-opportuntty—for—one—change
3 | ef——physician—during—the—course—of—treatent—for—any—one

4 | acecrdent—TFhe—enptoyee—shatt—be—entittedto—select—another

5 | physteran—tromanengrnoet—fewer—thanthree—car+rier—avthorized

6 | physteirans—who—arenoet—professionaty—affHtiated—

7 (3) PROVIDER ELIQBILITY; AUTHORI ZATI ON. - -

8 (a) As a conditionto eligibility for paynent under

9| this chapter, a health care provider who renders services mnust
10| be a certified health care provider and nust receive

11 | authorization fromthe carrier or the enpl oyer before

12 | providing treatnent as designated in s. 440.13(2)(a). This

13 | paragraph does not apply to energency care. The departnent

14 | ageney shall adopt rules to inplenent the certification of

15| health care providers.

16 (b) A health care provider who renders energency care
17 | nust notify the carrier by the close of the third busi ness day
18 | after it has rendered such care. If the energency care results
19| in admission of the enployee to a health care facility, the
20| health care provider nust notify the carrier by tel ephone
21 | within 24 hours after initial treatnent. Emergency care i s not
22 | conpensabl e under this chapter unless the injury requiring
23 | energency care arose as a result of a work-rel ated acci dent.
24 | Pursuant to chapter 395, all |icensed physicians and health
25| care providers in this state shall be required to nmake their
26 | services avail able for energency treatnment of any enpl oyee
27 | eligible for workers' conpensation benefits. To refuse to nake
28 | such treatment available is cause for revocation of a |license.
29 (c) A health care provider may not refer the enpl oyee
30| to another health care provider, diagnostic facility, therapy
31| center, or other facility without prior authorization fromthe
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carrier, except when energency care is rendered. Any referra
nmust be to a health care provider that has been certified by
t he departnent ageney, unless the referral is for energency
treat ment.

(d) A carrier nust respond, by—telephoene—ot in
witing, to a request for authorization by the close of the
fifth thi+rd business day after receipt of the request. A
carrier who fails to respond to a witten request for
authorization for referral for nedical treatnent by the close
of the third business day after receipt of the request
consents to the nedical necessity for such treatnent. Al such
requests nust be nmade by an authorized physician and nust be

communi cated in witing by the authorized physician to the
carrier. Notice to the—ear+rier—doesnot—inctudenotice—to the
enpl oyer does not constitute notice, constructive or

otherwi se, to the carrier

(e) Carriers shall adopt procedures for receiving,
revi ewi ng, docunenting, and responding to requests for
aut hori zati on. Such procedures shall be for a health care
provider certified under this section

(f) By accepting paynent under this chapter for
treatnent rendered to an injured enployee or for peer review

determ nations, a health care provider and a peer review

provi der and panel nenber as provided in s. 440.192 consent

eonsents to the jurisdiction of the departnent ageney as
establ i shed in subsection (11) and to the subm ssion of al
records and other information concerning such treatment or
determination to the departnent agenecy in connection with a

rei mbursenent dispute, a nedical dispute as defined by s.

440.192, an audit, or a review as provided by this section
subject to s. 440.192. The health care provider and peer
92
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review panel nust further agree to conply with any deci sion of

t he depart nent ageney rendered under this section

(g) The enployee is not liable for paynent for nedica
treatnent or services provided pursuant to this section except
as otherwi se provided in this section

(h) The provisions of s. 456.053 are applicable to
referrals anong health care providers, as defined in
subsection (1), treating injured workers.

(i) Notwi thstandi ng paragraph (d), a claimfor
speci al i st consultations, surgical operations,
physi ot herapeutic or occupational therapy procedures, X-ray
exam nations, or special diagnostic |aboratory tests that cost
nore than $1, 000 and other specialty services that the
departnent ageney identifies by rule is not valid and
rei mbursabl e unl ess the services have been expressly
aut hori zed by the carrier, or unless the carrier has failed to
respond within 5 6 days to a witten request for
aut hori zation, or unless energency care is required. The
i nsurer shall not refuse to authorize such consultation or
procedure unless the health care provider or facility is not
aut hori zed or certified or unless a peer revi ew panel an

expert—redicat—atviser has deternined that the consultation or

procedure is not nedically necessary or otherw se conpensabl e

under this chapter. Authorization of nedical treatnent by the

carrier and subsequent provision of such treatnent constitutes

a binding conmtnent to pay the cost of such nedical treatnent

pursuant to the fee schedule established in this section

bt et : : :
horipati i o I
I . b s e horipati

procedures—Thi s paragraph does not limt the carrier's
93
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obligation to identify and disallow overutilization or billing
errors.

(j) Notwithstanding anything in this chapter to the
contrary, a sick or injured enpl oyee shall be entitled, at al
tines, to free, full, and absolute choice in the selection of
t he pharmacy or pharmaci st dispensing and filling
prescriptions for nedicines required under this chapter. H—+s

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DEPARTMENT. - -
(a) Any health care provider providing necessary

renedi al treatnent, care, or attendance to any injured worker

shall submit a treatnent record treatfenrt—+eports to the

carrier in a format prescribed by the departrment, foll ow ng

each nedical treatnent or appointnent, and a nedical status

formto the enpl oyee and carrier as provided by rule in

consut-tati-on—wth—the—ageney. Status forns nust be provided to

the enpl oyee and carrier within 2 busi ness days after each

appoi ntnent. A claimfor nedical or surgical treatnent is not

valid or enforceabl e agai nst such enpl oyer or enpl oyee,

unl ess, by the close of the fifth thi+d business day follow ng
the first treatnent, the physician providing the treatnment
furnishes to the enployer and the e+ carrier a prelimnary
notice of the injury and treatnment on forns prescribed by the

depart nment inA——eonsutHtat-on—wth—the—agenrcy—ant—wthin—15—days
94
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(b) Upon the request of the departnent er—agency, each
nedi cal report or bill obtained or received by the enpl oyer,
the carrier, or the injured enployee, or the attorney for the
enpl oyer, carrier, or injured enployee, with respect to the
renedi al treatnent, care, and attendance of the injured
enpl oyee, including any report of an exam nation, diagnosis,
or disability evaluation, nust be produced by the health care

provi der to f+Hed—wth the departnent er—agerey pursuant to
rul es adopted by the departnent ra—eensut-tati-on—wth—the
agenrecy. The health care provider shall also furnish to the

i njured enpl oyee, the enployer, and the carrier,or to the his

or—her attorney representing any of them on denmand, a copy of

his or her office chart, records, and reports, and may charge
the injured enployee no nore than 50 cents per page for

copying the records and the actual direct cost to the health

care provider or health care facility for x-rays, mcrofilm

or other non-paper records for the requested copies other than
the forns specified in paragraph (a)ar-arount—author+zetd—by
the—departent—for—the—ecoptres. Each such health care provider
shal | provide to the ageney—or departnent information about

the renedial treatnent, care, and attendance which the ageney
o departnent reasonably requests.
(c) It is the policy for the administration of the
wor kers' conpensati on systemthat there shall be reasonable
access to nedical information by all parties to facilitate the
95
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sel f-executing features of the |aw. An enpl oyee who reports an

injury or illness alleged to be work-rel ated wai ves any

physi cian-patient privilege with respect to any condition or

conpl ai nt reasonably related to the condition for which the

enpl oyee cl ai ms conpensati on. Notwi thstanding the limtations
ins. 456.057 and subject to the linmtations in s. 381. 004,
upon the request of the enployer, the carrier, an authorized

qgqualified rehabilitation provider, the departnent,or the

attorney for the enployer or carrier, the nedical records
reports, and information concerning ef an injured enpl oyee

which are relevant to the particular injury or illness for

whi ch conpensation is sought nust be furnished to those

persons and the nedical condition of the injured enpl oyee nust
be discussed with those persons. Rel ease of nedica

information by the health care provider or other physician

does not require the authorization of the injured enpl oyee.

If nmedical records, reports, and informati on concerning an

i njured enpl oyee are sought fromhealth care providers who are

not subject to the jurisdiction of this state, the injured

enpl oyee shall sign an authorization allow ng for the enpl oyer

or carrier to obtain the nedical records, reports, or
i nf or mat i on. —f—t+he+reecords—andthe—diseussions—are

: : e Lot I ol hiuey— Any

such di scussions or rel ease of information nay be held before

or after the filing of a claimor petition for benefits

wi t hout the know edge, consent, or presence of any other party

or his or her agent or representative. A health care provider

who willfully refuses to provide nedical records or to discuss

the nedical condition of the injured enployee, after a

reasonabl e request is made for such information pursuant to

this subsection, shall be subject by the departnent agenrey to
96
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one or nore of the penalties set forth in paragraph (8)(hb).
The departnent may adopt rul es necessary to adm nister this

secti on.

(5) HEALTH CARE OVERSI GHT BQOARD. - -

(a) There is created within the Departnent of
Fi nanci al Services the Health Care Oversight Board. The board
shal |l be conposed of 11 nenbers, each of whom has know edge of

or experience with the workers' conpensation system including

representatives of the followi ng categories currently |icensed

by this state: one board-certified orthopedist who is a

physician |icensed under chapter 458 or an osteopathic

physi cian |icensed under chapter 459; one fell owshi p-trained,

board-certified spine surgeon who is a physician |licensed

under chapter 458 or an osteopathic physician |licensed under

chapter 459; one board-certified occupational - nedi ci ne

specialist who is a physician |licensed under chapter 458 or an

ost eopat hi ¢ physician |icensed under chapter 459; one physica

t herapi st; one board-certified physical nedicine specialist

who is a physician |icensed under chapter 458 or an

ost eopat hi ¢ physician |icensed under chapter 459; one

board-certified neurol ogi st or anesthesiol ogi st specializing

in pain nedicine who is a physician licensed under chapter 458

or an osteopathic physician |licensed under chapter 459; one

chiropractor; one nasters-|level or doctoral-I|evel,

uni versity-based clinical research scientist or academ cian

one registered nurse who is certified in quality assurance;

one representative of a professional utilization review

organi zation that has been accredited by the Uilization

Revi ew Accreditati on Conm ssion; and the Chief Fi nanci al

O ficer or his or her designee.
(b) PONERS AND DUTI ES:
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1 1. The board shall assist the departnent in nonitoring
2 | and auditing peer review organi zations to deternine conpliance
3|l with this chapter, including, but not linited to, conpliance
41 with standards of care, practice paraneters, and other

5] statutory provisions governing nedical disputes, and with

6 | applicable provisions in contracts between the departnent and
7 | the peer review organi zations. The board shall al so review
8 | other aspects of the nedical delivery systemand di spute

9 | resol ution process and deterninations and nake recommendati ons
10| to the three-nenber panel for regulatory or statutory changes
11 | needed to assure the efficiency and effectiveness of the

12 | nedi cal delivery system

13 2. Devel op, and update as necessary, recommendations
14 | for practice paraneters to be utilized by health care

15| providers certified under this chapter. The practice

16 | paraneters nust augnent the "evi dence-based" franework and

17 | standards of care provided in this chapter

18 3. Wien considering new protocols and technol ogi es,
19 | the board should assure that new procedures have achi eved at
20 | | east conparabl e "evi dence-based" support to existing and
21 | rel ated procedures, but not be required to have superior
22 | support in order to be utilized by providers.
23 4. Recommend changes in the list of clinica
24 | conditions to be considered as occupational diseases.
25 5. The board shall deliver its reconmendations to the
26 | three-nenber panel. The three-nenber panel shall consider the
27 | board's reconmendati ons and adopt practice paraneters as
28 | necessary. The departnent shall adopt by rule practice
29 | paraneters adopted by the three-nenber panel
30 (c) The Chief Financial Oficer shall appoint the
31 | nenbers of the board.

98
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2. The Chief Financial Oficer may renove a board

menber for cause.

3. Al nenbers shoul d have substantial experience or

know edge, or both, in work-related injuries and ill nesses.

4, Except for the Chief Financial Oficer, each nenber

shall serve for a period of 3 years and may serve no nore than

two consecutive terns. However, upon initial creation of this

board, five of the nenbers shall be appointed to serve for an

initial 2-year termand five nenbers for 3-year terns.

5. The nenbers shall choose a chair.

6. The division shall provide adninistrative support
to the board.
(d) Travel expenses shall be reinbursed by the

departnent in accordance with state | aw.

(e) A nedical opinion other than the opinion of an

aut hori zed treating provider is inadm ssible in proceedings

before the O ai ns Bureau, the peer review panel, or the judges
of conpensati on cl ai ns. HNDEPENDENT—IVEBHCAL—EXAM-NATHONS—

99
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(6) UTILIZATION REVIEW --Carriers shall review al
bills, invoices, and other clains for paynent submtted by

health care providers in order to identify overutilization and
billing errors, or anrd may hire peer review consultants
accredited by the Uilization Review Accreditation Conmi ssion

for Wrkers' Conpensation or other conparable qualifications

adopted by the departnent by rule, to identify overutilization

and billing errors, conduct prospective and retrospective

reviews, and conduct other recognized forns of utilization

revi ew er—cenduet—independent—nediecal—evatuations. Such

consultants, including peer review organi zati ons, are inmmune

fromliability in the execution of their functions under this

subsection to the extent provided in s. 766.101. If a carrier

finds that overutilization of nedical services er—abitHing
101
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er+or has occurred, it nust disallow or adjust paynent for
such services er—er+or w thout order of a judge of
conpensation clainms or the departnent ageney, if the carrier
in making its deternmination, has conplied with this section
and rul es adopted by the departnent agency.

(7) UTILI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -

(a) Any health care provider, carrier, or enployer who
el ects to contest the disall owance or adjustnent of treatnent
or payment by a carrier under subsection (6) must, within 30
days after receipt of notice of disallowance or adjustnent of
payment, petition the departnent agerey to resolve the
di spute. The petitioner nust serve a copy of the petition on
the carrier and on all affected parties by certified nmail. The
petition nust be acconpanied by all docunents and records that
support the allegations contained in the petition. Failure of
a petitioner to subnmit such docunentation to the departnment
agenrey results in disnmissal of the petition

(b) The carrier nust submt to the departnent agency
within 10 days after receipt of the petition all docunentation
substantiating the carrier's disallowance or adjustnent.
Failure of the carrier to subnmt the requested docunentation
to the departnent ageney within 10 days constitutes a waiver
of all objections to the petition.

(c) Wthin 60 days after receipt of all docunentation
t he departnent ageney nust provide to the petitioner, the
carrier, and the affected parties a witten deternination of
whet her the carrier properly adjusted or disallowed paynent.
The depart nent ageney nust be gui ded by standards and policies
set forth in this chapter, including all applicable
rei mbursenent schedules, in rendering its determnation

102
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1 (d) If the departnent, as a result of utilization

2| review as defined in this subsection, ageney finds an i nproper
3| disall owance or inproper adjustnment of treatnent or paynent by
4| an insurer, the insurer shall reinburse the health care

5| provider, facility, insurer, or enployer within 30 days,

6 | subject to the penalties provided in this subsection

7 (e) The departnent ageney shall adopt rules to carry
8 | out this subsection which are consistent with this section

9| The rules may include, but are not limted to, provisions for
10 | consolidating petitions filed by a petitioner and expandi ng
11| the tinetable for rendering a determ nati on upon a

12 | consolidated petition

13 (f) Any carrier that engages in a pattern or practice
14 | of arbitrarily or unreasonably disallow ng or reducing

15 | paynents to health care providers may be subject to one or

16 | nore of the foll owing penalties inposed by the departnment

17 | ageney:

18 1. Repaynent of the appropriate anount to the health
19 | care provider

20 2. An administrative fine assessed by the agency in an
21 | anount not to exceed $5,000 per instance of inproperly

22 | disallowi ng or reduci ng paynents.

23 3. Award of the health care provider's costs,

24 | including a reasonable attorney's fee, for prosecuting the

25 | petition.

26 (8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -

27 (a) Carriers nust report to the departnent ageney al
28 | instances in which the carrier disallows or adjusts paynent or
29 | a determ nation has been nade that the provided or recomended
30| treatnent is in excess of the standards of care and practice
31| paraneters provided for in this chapter or by departnent rule

103
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of overutilization including, but not limted to, al

i nstances in which the carrier disallows or adjusts paynent.
The depart nent agenecy shall deternine whether a pattern or
practice of overutilization exists.

(b) If the departnent agency deternines that a health
care provider has engaged in a pattern or practice of
overutilization or a violation of this chapter or rules
adopted by the departnent, including a pattern or practice of

providing treatnent in excess of the standards of care or

practice paraneters agency, it nay i npose one or nore of the

foll owi ng penalti es:

1. An order of the departnment ageney barring the
provider from paynent under this chapter

2. Deauthorization of care under review

3. Denial of paynent for care rendered in the future;

4. Decertification of a health care provider certified
as an expert nedical advisor under subsection (9) or of a
rehabilitation provider certified under s. 440. 49;

5. An administrative fine assessed by the departnent
ageney in an anpbunt not to exceed $5,000 per instance of
overutilization or violation; and

6. Notification of and review by the appropriate
licensing authority pursuant to s. 440.106(3).

104
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(9) (26 W TNESS FEES. - - Any heal th care provider who
gi ves a deposition shall be allowed a witness fee for the
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w
=

reasonabl e tinme spent preparing for and rendering testinony.
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1| The anpunt charged by the w tness may not exceed $200 per

2 | hour. An expert wi tness who has never provided direct

3| professional services to a party but has nmerely revi ewed

4 | medi cal records and provided an expert opinion or has provided
5] only direct professional services that were unrelated to the

6 | workers' conpensation case may not be allowed a witness fee in
7 | excess of $200 per day.

8 (10) ¢33y AUDI TS BY THE DI VI SI ON OF WORKERS'

9 | COVPENSATI ON AGENCY—FORHEALTH-CARE-ADM-NFSTRATHON-AND—THE

10 | DEPARTFVENT—OFHNSURANCE; JURI SDI CTI ON. - -

11 (a) The Division of Wrkers' Conpensati on Agenrcy—fofr
12 | Healtth—Care—Adirini-st+ration nay i nvestigate health care

13 | providers to determ ne whether providers are conplying with

14 | this chapter and with rul es adopted by the departnent agency,
15 | whether the providers are engaging in overutilization, and

16 | whet her providers are engaging in inproper billing practices,
17 | and whether providers are adhering to standards of care,

18 | practice paraneters, and protocols in accordance with this

19 | chapter and departnent rule. If the departnent ageney finds
20| that a health care provider has inproperly bill ed,
21| overutilized, or failed to conply with departnent ageney rul es
22 | or the requirenents of this chapter, including, but not
23| linmted to, standards of care, practice paraneters, and
24 | protocols in accordance with this chapter and departnent rul e,
251 it nust notify the provider of its findings and nay determ ne
26 | that the health care provider may not receive paynent fromthe
27 | carrier or may inpose penalties as set forth in subsection (8)
28 | or other sections of this chapter. If the health care provider
29 | has received paynent froma carrier for services that were
30| inproperly billed, for services that constitute
31| overutilization or that were outsi de standards of care,
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practice paraneters, and protocols in accordance with this

chapter and departnent rule,or for overutilization, it mnust

return those paynents to the carrier. The departnent agency
may assess a penalty not to exceed $500 for each over paynment
that is not refunded within 30 days after notification of
over paynent by the departnent agenrey or carrier.

(b) The department shall nonitor and audit carriers,
third-party adnministrators, and other clains-handling entities

as provided in s. 624.3161 and this chapter, to deternine if

nedical bills are paid in accordance with this section and
departnent rules. Any enployer, if self-insured, or carrier,
third-party adnministrator, or other clainms-handling entity
found by the departnent divistenr not to be within 90 percent

conpliance as to the paynent of nedical bills after—Juty—3+-
1+994nust be assessed a fine, as provided by rule, not to

exceed 1 percent of the prior year's assessnent |evied agai nst

such entity under s. 440.51 fer—every—tuarter—n—which—the
eat-ty—fa-s—to—attarn—90-percent—conptiance. The depart nent

shall fine or otherw se discipline an enpl oyer, er carrier
third-party adnministrator, or other clains-handling entity

pursuant to this chapter, the insurance code, or rul es adopted
by the departnent, for each |late paynent of conpensation that
s—betowthemnrnm90-—percent—performance——standard. Any
carrier, third-party admnistrator, or other clains-handling
entity that is found to be not in conpliance iInA—stbseguent

consecutive—guarters nust inplenent a nedical-bill review
program approved by the departnent divistoen, and the carrier,

third-party adnministrator, or other clains-handling entity is

subject to disciplinary action by the departnent under this
chapter and by the Ofice of Insurance Regul ati on under the
| nsurance Code ef—tnsurance.

108
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(c) Subject to s. 440.192(7), the departnent Fhe
agenrecy has exclusive jurisdiction to decide any natters

concerni ng rei nbursenent, to resolve any overutilization
di sput e under subsection (7), and to decide any question
concerning overutilization under subsection (8), which
guestion or dispute arises after January 1, 1994.

(d) The follow ng departnent ageney actions do not
constitute agency action subject to review under ss. 120.569
and 120.57 and do not constitute actions subject to s. 120.56:
a referral for peer review in accordance with s. 440.192, and

the deternination of a peer review panel in accordance with s.

440. 192 refertal—bythe—entityresponsibtefor—utitization
e eeisi I I F

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
REI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the
Chi ef Financial Oficer tnasurance—Conmsstoner, or the Chief
Fi nancial Oficer's tnstrance—Comisstonetr—s desi gnee, and two
nmenbers to be appointed by the Governor, subject to

confirmation by the Senate, one nenber who, on account of
present or previous vocation, enploynent, or affiliation
shall be classified as a representative of enployers, the
ot her nmenber who, on account of previous vocation, enploynent,
or affiliation, shall be classified as a representative of
enpl oyees. The panel shall determ ne statew de schedul es of
maxi num r ei nbur senent al | owances for nedically necessary

109
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treatnent, care, and attendance provi ded by physicians,
hospitals, anbulatory surgical centers, work-hardening

programs, pain programs, and durable nedical equipnment. Al
anmendnents provided herein to this subsection shall be

effective July 1, 2003. Until the three-nenber panel approves

a schedul e of reinbursenent for inpatient hospital care based

on di agnostic-related group (DRG nethodol ogy, or sone other

nationally recogni zed net hodol ogy for rei nbursenent of

i npati ent hospital care,the maximum rei nbursenent all owances

for inpatient hospital care shall be 20 percent |less than the

per-diemrates in effect on Decenber 31, 2002. The stop-Ioss

point for inpatient services shall be $75,000, after which the

hospital shall be reinbursed 65 percent of its usual and

customary charges. |npatient hospital care shall be reinbursed

at the nmaxi mum rei nbursenent all owance or at a | esser anount

nut ual | y negoti ated between the health care facility and the

enpl oyer or carrier. The statew de schedul es of nmaxi num

rei mbursenent all owances shal |l based—onrn—a—schedute—of—per—diem

Mareh—1,—1994,—+to6 be used in conjunction with a

precertification manual as determ ned by the departnent
ageney. AH—conpensable—chargesfor—hospitat—outpatient—ecare
shatH—be—reinbursed—at—75percent—of—usuval—and—ecustorary
charges—Untit+—the—three-rnenber—panel—approves—aschedule—of

r F . . I N ey

e Fve—aH o I F I DUV .

I - I e I I
charges—Anndvat-y-The t hree- nenber panel shall adopt
schedul es of maxi mum rei nbursenent all owances for physicians,
hospital inpatient care and;hospital outpatient care. Maxi mum
rei mbursenent all owances for physicians, other health care
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providers, anbulatory surgical centers, hospital outpatient

t r eat nent, wor k- hardeni ng prograns, and pai n prograns shall,
on average, be equal to 125 percent of the rei nbursenent
al |l oned by Medicare as of Decenber 31, 2002, except the
rei mbursenent for surgical procedures shall, on average, be

equal to 150 percent of the reinbursenent allowed by Medicare

as of Decenber 31, 2002. The maxi mum rei nbur senent al | owance

for the facility charge for outpatient surgical procedures

shall, on average, be equal to 125 percent of the
rei mbursenent allowed by Medicare as of Decenber 31, 2002
until the three-nenber panel approves a schedul e of naxi num

rei mbursenent for outpatient surgical procedures based on the
Medi care Anbul atory Paynent (O assification (APC) System
rei mbur senent net hodol ogy or sone ot her national nodel for

rei mbursenent of outpatient surgical procedures. The

t hr ee- renber panel shall deterni ne the maxi num rei nbur senment

al |l onance for workers' conpensation specific codes and shal

address increases to the statew de schedul es of maxi num

rei mbursenent all owances at | east every 2 years. Rei nbursenent

al |l onances for nedical treatnent, care, and attendance, other

than those provided for in this subsection, are prohibited
unl ess specifically pernmitted in this subsection. However—the
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(b) As to reinbursenent for a prescription nedication
the rei nbursenent anount for a prescription shall be the

aver age whol esal e price tifres—1-2 plus$2$4-18 for the

di spensing fee, except where the carrier has contracted for a
| ower anount. Fees for pharnaceuticals and pharnaceutica
services shall be reinbursable at the applicable fee schedul e
anmount. Were the enployer or carrier has contracted for such
services and the enployee elects to obtain themthrough a
provider not a party to the contract, the carrier shal

rei mburse at the schedul e, negotiated, or contract price,

whi chever is | ower.

(c) Reinbursenent for all fees and ot her charges for
such treatnent, care, and attendance, including treatnent,
care, and attendance provided by any hospital or other health
care provider, anbulatory surgical center, work-hardening
program or pain program nmust not exceed the anmounts provided
by the uniform schedul e of nmaxi num rei nbursenent al |l owances as
determ ned by the panel and published in rules adopted by the

departnent or as otherwi se provided in this section. Fhis
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: iy ’ ’ I I e I
petsons—Each health care provider, health care facility,

anbul atory surgical center, work-hardening program or pain
program recei ving workers' conpensation paynents shal

mai ntain records verifying their usual charges. In
establ i shing the uni form schedul e of nmaxi num rei nbur senent

al | onances, the panel nust consider

1. The levels of reinbursenment for simlar treatnent,
care, and attendance nade by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a
| evel of reinbursenment for treatnent, care, and attendance
which will ensure the availability of treatnment, care, and
attendance required by injured workers;

3. The financial inmpact of the rei nbursenent
al | onances upon health care providers and health care
facilities, including trauma centers as defined in s.
395.4001, and its effect upon their ability to nake avail abl e
to injured workers such nedically necessary renedial
treatnment, care, and attendance. The uniform schedul e of
maxi mum r ei nbur senent al | owances nust be reasonabl e, nust
promote health care cost containment and efficiency with
respect to the workers' conpensation health care delivery
system and nust be sufficient to ensure availability of such
nedi cal |y necessary renedial treatnent, care, and attendance
to injured workers; and

4. The nost recent average naxi num al |l owabl e rate of
i ncrease for hospitals determned by the Health Care Board
under chapter 408.

(d) In addition to establishing the uniform schedul e
of maxi mum rei nbursenent al | onances, the panel shall:
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1 1. Take testinopny, receive records, and collect data
2| to evaluate the adequacy of the workers' conpensation fee

3 | schedul e, nationally recogni zed fee schedul es and alternative
4 | met hods of reinbursenent to certified health care providers
5] and health care facilities for inpatient and outpatient

6 | treatment and care

7 2. Survey certified health care providers and health
8| care facilities to deternmine the availability and

9| accessibility of workers' conpensation health care delivery
10 | systens for injured workers.

11 3. Survey carriers to determi ne the estinmated inpact
12 | on carrier costs and workers' conpensation prem umrates by
13 | inmpl enenting changes to the carrier reinbursenent schedul e or
14 | inpl enenting alternative rei nbursenent nethods.

15 4., Subnit recomrendations on or before January 1,

16 | 2003, and biennially thereafter, to the President of the

17 | Senate and the Speaker of the House of Representatives on

18 | nethods to i nprove the workers' conpensation health care

19 | delivery system

20

21 | The department divistoen shall provide data to the panel, as
22 | required by the panel, to produce maxi num rei nbur senment

23 | al | owances, i ncl uding, but not limted to, utilization trends
24| in the workers' conpensation health care delivery system The
25 | departnent ei~wi-stenr shall provide the panel with an annua

26 | report regarding the resolution of nedical reinbursenent

27 | di sputes and any actions pursuant to s. 440.13(8). The

28 | depart nent ei~wi-sterr shall provide adm nistrative support and
29 | service to the panel to the extent requested by the panel

30 (13) REMOVAL OF PHYSI Cl ANS FROM LI STS OF THOSE

31 | AUTHORI ZED TO RENDER MEDI CAL CARE. - - The depart nent agency
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1| shall renove fromthe list of physicians or facilities

2 | authorized to provide renedial treatnent, care, and attendance
3 | under this chapter the nane of any physician or facility found
4 | after reasonabl e investigation to have:

5 (a) Engaged in professional or other misconduct or

6 | inconpetency in connection with nedical services rendered

7 | under this chapter

8 (b) Exceeded the limts of his or her or its

9 | professional conpetence in rendering nedical care under this
10 | chapter, or to have made nmaterially fal se statenents regarding
11| his or her or its qualifications in his or her application

12 (c) Failed to transmt copies of nmedical reports or

13| forms required under this section to the enployer or carrier
14| or failed to submt full and truthful nedical reports of al

15| his or her or its findings to the enpl oyees, enpl oyer, or

16 | carrier as required under this chapter

17 (d) Solicited, or enployed another to solicit for

18 | hinself or herself or itself or for another, professional

19 | treatnment, exam nation, or care of an injured enployee in
20 | connection with any clai munder this chapter
21 (e) Refused to appear before, or to answer upon
22 | request of, the departnent ageney or any duly authorized
23| officer of the state, any |egal question, or to produce any
24 | rel evant book or paper concerning his or her conduct under any
25 | authori zation granted to himor her under this chapter
26 (f) Self-referred in violation of this chapter or
27 | other laws of this state; or
28 (g) Engaged in a pattern of practice of
29 | overutilization or a violation of this chapter or rules
30 | adopted by the departnent; or agenrey—
31
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(h) Oherwise refused or failed to conply with any

substantive provision of this chapter
(14) PAYMENT OF MEDI CAL FEES. - -
(a) Except for energency care treatnent, fees for

nedi cal services are payable only to a health care provider
certified and authorized to render renedial treatnment, care,
or attendance under this chapter. Carriers shall pay, or

di sal |l ow or deny paynent to, health care providers in the

manner and tines set forth in this chapter and by departnent

rule. A health care provider may not collect or receive a fee
froman injured enployee within this state, except as
ot herwi se provided by this chapter. Such providers have
recourse agai nst the enployer or carrier for paynent for
services rendered in accordance with this chapter

(b) Rei nbursenent Fees—charged for renedial treatnent,
care, and attendancer—except—for—independent—redical
exafmfat+ons—hay not exceed or be less than the applicable
fee schedul es adopted under this chapter, except as ot herw se

provided in this chapter.
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Section 18. Section 440.132, Florida Statutes, is
anended to read:

W N
o ©

440.132 Investigatory records relating to workers

w
=

conpensati on managed care arrangenents; confidentiality.--
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(1) Al investigatory records of the departnent Agency
feor—Heatth—Care—Admnistrati+oen made or received pursuant to s.
440. 134 and any exam nation records necessary to conplete an

i nvestigation are confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
until the investigation is conpleted or ceases to be active,
except that portions of nedical records which specifically
identify patients nust renmmin confidential and exenpt. An

i nvestigation is considered "active" while such investigation
i s being conducted by the departnent agerey with a reasonabl e,
good faith belief that it nay lead to the filing of

adm nistrative, civil, or crimnal proceedings. An

i nvestigation does not cease to be active if the departnment
agenrey i s proceeding with reasonabl e dispatch and there is
good faith belief that action may be initiated by the
departnent ageney or other administrative or | aw enforcenent
agency.

(2) The Legislature finds that it is a public
necessity that these investigatory and exami nation records be
hel d confidential and exenpt during an investigation in order
not to conpronise the investigation and di ssem nate
potentially inaccurate information. To the extent this
information is nade available to the public, those persons
being investigated will have access to such information which
woul d potentially defeat the purpose of the investigation.
This would i npede the effective and efficient operation of
i nvestigatory governnental functions.

Section 19. Section 440.134, Florida Statutes, is
r epeal ed

Section 20. Section 440.135, Florida Statutes, is
r epeal ed
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1 Section 21. Section 440.14, Florida Statutes, is

2 | anended to read:

3 440.14 Deternination of pay.--

4 (1) Except as otherwi se provided in this chapter, the
5| average weekly wages of the injured enpl oyee on the date of

6 | accident and not the date of disability at—the—time—of—the

7 | tAjuey shall be taken as the basis upon which to conpute

8 | conpensati on and shall be determ ned, subject to the

9| limtations of s. 440.12(2), as foll ows:

10 (a) If the injured enpl oyee has worked in the

11 | enpl oynent in which she or he was worki ng on the date of

12 | acci dent at—the—tiwe—of—the—injury, whether for the sane or
13 | anot her enpl oyer, during substantially the whole of the 13

14 | work weeks immedi ately preceding the accident +njury, her or
15| his average weekly wage shall be ere-thirteenth—of the total
16 | anount of wages earned in such enploynent during the 13 work
17 | weeks divided by the nunber of weeks actually worked. As used
18 | in this paragraph, the term"substantially the whole of 13

19 | work weeks" means the cal endar shatH—be—deenred—tofean—and
20 | refer—to—a—constructive period of 13 work weeks as a whol e,
21 | which shall be defined as the 13 work weeks before the
22 | accident date, excluding the work week during which the
23 | accident occurred. As used in this paragraph, the term "work"
24 | neans the 7 consecutive cal endar day payroll period defined by
25| the enployer's payroll practices. The a—econsecutive—periot—of
26 | 9+—¢days—and The term "during substantially the whole of 13
27 | work weeks" neans shatH—be—deenred—to—+ean during not |ess than
28 | 75 96 percent of the total customary full-time hours of
29 | enpl oynment within such period considered as a whol e. Rai ses
30 | received during the aforenenti oned 13-work-week period are
31

119
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Florida Senate - 2003 CS for CS for SB 1132
309- 2552-03

only to be factored into the average weekly wage fromthe

actual date the raise becane effective.

(b) If the injured enpl oyee has not worked in such
enpl oynent during substantially the whole of 13 weeks
i medi ately preceding the accident, the actual daily earnings

of the enpl oyee shall be conputed for the actual day or days

wor ked, and the resulting average daily wage shall be

nultlplled by 5 days, except as provided in paragraph (c)

patagraph. The result is the enpl oyee' s average weekly wage.

(c) If an enployee is a seasonal worker and the
foregoi ng nethod cannot be fairly applied in determ ning the
aver age weekly wage, then the enpl oyee may use, instead of the
13 weeks inmedi ately preceding the accident injury, the
cal endar year or the 52 weeks i mmedi ately preceding the
acci dent njury. The enployee will have the burden of proving
that this nmethod will be nore reasonable and fairer than the
net hod set forth in paragraphs (a) and (b) and, further, nust
docunent prior earnings with W2 forms, witten wage
statenents, or incone tax returns. The enpl oyer shall have 30
days following the receipt of this witten proof to adjust the
conpensation rate, including the nmaking of any additiona
payrment due for prior weekly paynents, based on the |ower rate

conpensati on.
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(d)fey If it is established that the injured enpl oyee
was under 22 years of age when the accident occurred injured

and that under nornal conditions her or his wages shoul d be
expected to increase during the period of disability, the fact
may be considered in arriving at her or his average weekly
wages.

(e)tHr If it is established that the injured enpl oyee
was a part-tinme worker on the date of the acci dent at—the—tine

of—the—injury, that she or he had adopted part-tine enpl oynent
as a customary practice, and that under nornmal working

condi ti ons she or he probably woul d have renained a part-tine
wor ker during the period of disability, the nunber of days

used to cal cul ate an average weekly wage fromthe average

daily wage, if the enployee did not work substantially the

whol e of the 13 weeks before the accident, shall be the

average days actually worked by the enpl oyee per week for the
enpl oyer at the tine of the accident thesefactors—shatH—be

dered i n : " II .

For the purpose of this paragraph, the term"part-tine worker"

nmeans an individual who custonmarily works | ess than the
full-tinme hours or full-tinme workweek of a sinilar enployee in
t he sane enpl oynent.
(f)tg)y If conpensation is due for a fractional part of

t he week, the conpensation for such fractional part shall be
determ ned by dividing the weekly conpensation rate by the
nunber of days enpl oyed per week to conpute the anpbunt due for
each day.

(2) If, during the period of disability, the enployer
continues to provide consideration, including board, rent,
housi ng, or |odging, the value of such consideration shall be
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deduct ed when cal cul ati ng the average weekly wage of the

enpl oyee so long as these benefits continue to be provided.
(3) The departnent shall establish by rule a form

which shall contain a sinplified checklist of those itens

whi ch may be included as "wage" for determ ning the average
weekly wage. |If the departnent requests wage docunentation

fromthe enployer and the enployer fails to provide proper

docunentation to the departnent within 14 days after the

request by the departnent, the departnent nmy reasonably

i mpute an injured worker's wages and val ue of fringe benefits

pursuant to this section fromdocunentation provided by the

enpl oyee or by using average wage infornation avail able from

the Agency for Wbrkforce I nnovation. |If the enpl oyer

initially fails to provide proper docunentation to the

departnment and does so later, and the departnent deternines

that adjustnents to the average weekly wage are appropriate,

the adjustnment will be effective only for conpensation paid

after the date the proper docunentation was received by the

depart nent.

(4) Upon termination of the enpl oyee or upon
ternmnation of the paynent of fringe benefits of any enpl oyee
who is collecting indemity benefits pursuant to s. 440.15(2)
or (3)(b), the enployer shall within 7 days of such
termination file a corrected 13-week wage statenment reflecting
the wages paid and the fringe benefits that had been paid to
the injured enpl oyee, as provided in s. 440.02(27).

(5)(a) If the |Iost wages from concurrent enpl oynent
are used in calculating the average weekly wage, the enpl oyee
is responsible for providing information concerning the | oss
of earnings fromthe concurrent enpl oynent.
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(b) The enpl oyee wai ves any entitlenent to interest,
penalties, and attorney's fees during the period in which the
enpl oyee has not provided i nformati on concerning the | oss of
earni ngs fromconcurrent enploynent. Carriers are not subject
to penalties by the departnent eivisten under s. 440.20(8)(b)
and (c) for unpaid conpensation related to concurrent

enpl oynent during the period in which the enpl oyee has not
provided informati on concerning the | oss of earnings from
concurrent enpl oynent.

Section 22. Section 440.15, Florida Statutes, is
amended to read:

440.15 Conpensation for disability.--Conpensation for
disability shall be paid to the enpl oyee, subject to the
limts provided in s. 440.12(2), as foll ows:

(1) PERMANENT TOTAL DI SABI LI TY. - -

(a) In case of total disability adjudged to be
per manent, 66 2/3 percent of the average weekly wages shal
be paid to the enployee during the continuance of such total

disability.
(b) ©naby A catastrophic injury as defined in s. 440.02
shall, in the absence of conclusive proof of a substantial

earning capacity, constitute permanent total disability. &naty

i w b ol .

th—sabiHty—be—awarded—I n any other case, no conpensation
shal | be payabl e under paragraph (a) if the enpl oyee is

engaged in or is physically capable of engaging in any work,

i ncluding sheltered enpl oynment. As used in this paragraph, the

term"sheltered enpl oynent" neans work unavail able in the open

| abor narket which is offered to the enpl oyee or which is

actually performed by the enpl oyee. The burden is on the
123
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1| enployee to establish that he or she is unable to work, even
2| part-tine, as a result of the industrial accident, if such

3| wrk is available within a 50-nil e radius of the enpl oyee's

4 | residence or such greater distance as the judge deternmines to
5| be reasonabl e under the circunstances. Such benefits shall be
6 | payabl e until the enpl oyee reaches age 75.

7 (c) In cases of permanent total disability resulting
8| frominjuries that occurred prior to July 1, 1955, such

9 | paynents shall not be nade in excess of 700 weeks.

10 (d) If an enployee who is being paid conpensation for
11 | permanent total disability becones rehabilitated to the extent
12 | that she or he establishes an earning capacity, the enpl oyee
13 | shall be paid, instead of the conpensation provided in

14 | paragraph (a), benefits pursuant to subsection (3). The

15 | departnent shall adopt rules to enable a pernmanently and

16 | totally disabl ed enpl oyee who may have reestablished an

17 | earning capacity to undertake a trial period of reenploynent
18 | without prejudicing her or his return to pernmanent total

19 | status in the case that such enployee is unable to sustain an
20 | earning capacity.
21 (e)1. The enployer's or carrier's right to conduct
22 | vocational evaluations or testing pursuant to s. 440.491
23 | continues even after the enpl oyee has been accepted or
24 | adjudicated as entitled to conpensation under this chapter
25| This right includes, but is not limted to, instances in which
26 | such evaluations or tests are recomended by a treating
27 | physi ci an or independent nedi cal -exam nation physician
28 | instances warranted by a change in the enpl oyee's nedica
29 | condition, or instances in which the enpl oyee appears to be
30 | maki ng appropriate progress in recuperation. This right nay
31| not be exercised nore than once every cal endar year
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2. The carrier nust confirmthe scheduling of the
vocational evaluation or testing in witing, and nust notify
enpl oyee's counsel, if any, at |least 7 days before the date on
whi ch vocational evaluation or testing is scheduled to occur

3. Pursuant—to—an—-order—of—thejudge—of——conpensation
etatws-The enpl oyer or carrier may w thhold paynent of
benefits for permanent total disability or supplenments for any
period during which the enployee willfully fails or refuses to
appear without good cause for the schedul ed vocationa
eval uation or testing.

(f)1. If permanent total disability results from
injuries that occurred subsequent to June 30, 1955, and for
which the liability of the enpl oyer for conpensation has not
been di scharged under s. 440.20(11), the injured enpl oyee
shal | receive additional weekly conpensation benefits equal to
3 5 percent of her or his weekly conpensation rate, as
establ i shed pursuant to the law in effect on the date of her
or his injury, multiplied by the nunber of cal endar years
since the date of injury. The weekly conpensati on payabl e and
the additional benefits payable under this paragraph, when
conbi ned, may not exceed the maxi nrum weekly conpensation rate
in effect at the tinme of paynment as determ ned pursuant to s.
440.12(2). Entitlenment to these suppl enental paynments shal

cease at age 62 i—the—enptoyee—+s—eHgibtefor—social
. I T I I _hetd

i i-t+s. These
suppl enental benefits shall be paid by the departnent out of
t he Workers' Conpensation Adm nistration Trust Fund when the
injury occurred subsequent to June 30, 1955, and before July
1, 1984. These suppl enental benefits shall be paid by the
enpl oyer when the injury occurred on or after July 1, 1984.
125
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1| Suppl enental benefits are not payable for any period prior to
2| Cctober 1, 1974.

3 2.a. The departnent shall provide by rule for the

4 | periodic reporting to the departnent of all earnings of any

5] nature and social security incone by the injured enpl oyee

6| entitled to or claining additional conpensation under

7 | subparagraph 1. Neither the departnent nor the enpl oyer or

8| carrier shall make any paynent of those additional benefits

9 | provided by subparagraph 1. for any period during which the
10 | enployee willfully fails or refuses to report upon request by
11| the departnent in the manner prescribed by such rul es.

12 b. The departnent shall provide by rule for the

13 | periodic reporting to the enployer or carrier of all earnings
14 | of any nature and social security inconme by the injured

15 | enpl oyee entitled to or claimng benefits for permanent total
16 | disability. The enpl oyer or carrier is not required to nmake
17 | any paynent of benefits for pernanent total disability for any
18 | period during which the enployee willfully fails or refuses to
19 | report upon request by the enployer or carrier in the manner
20 | prescribed by such rules or if any enployee who is receiving
21 | permanent total disability benefits refuses to apply for or
22 | cooperate with the enployer or carrier in applying for social
23 | security benefits.
24 3. Wien an injured enployee receives a full or partial
25 | | unp-sum advance of the enpl oyee's permanent total disability
26 | conpensation benefits, the enployee's benefits under this
27 | paragraph shall be conputed on the enpl oyee's weekly
28 | conpensation rate as reduced by the | unp-sum advance.
29 (2) TEMPORARY TOTAL DI SABI LI TY. - -
30 (a) In case of disability total in character but
31| tenporary in quality, 66 2/3 percent of the average weekly
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wages shall be paid to the enpl oyee during the continuance
t hereof, not to exceed 104 weeks except as provided in this

subsection, s. 440.12(1), and s. 440.14(3). This tine
limtation for tenporary benefits shall be presuned sufficient

unless there is clear and convinci ng evidence that the

enpl oyee has not yet reached nmaxi nrum nedi cal inprovenent and

continues to be eligible for tenporary total disability

benefits. In no event shall tenporary benefits exceed 260

weeks. Once the enpl oyee reaches the naxi num nunber of weeks
al l oned, or the enployee reaches the date of naxi num nedica
i mprovenent, whichever occurs earlier, tenporary disability
benefits shall cease and the injured worker's permanent

i mpai rnent shal |l be determni ned.

(b) Notwi thstandi ng the provisions of paragraph (a),
an enpl oyee who has sustained the loss of an arm 1|eg, hand,
or foot, has been rendered a parapl egi c, paraparetic,
guadri pl egi ¢, or quadriparetic, or has | ost the sight of both
eyes shall be paid tenporary total disability of 80 percent of
her or his average weekly wage. The +netreased tenporary total
disability conpensation provided for in this paragraph mnust
not extend beyond 6 nonths fromthe date of the accident. The
conpensation provided by this paragraph is not subject to the
limts provided in s. 440.12(2), but instead is subject to a
maxi nrum weekl y conpensation rate of $700. If, at the
conclusion of this period of increased tenporary tota
disability conpensation, the enployee has not reached nmaxi num

nedi cal inprovenent and is nedically restricted in her or his

work abilities ts—stitt—tenporarity—totat-y—disabled, the

enpl oyee shall continue to receive tenporary total disability

conpensation as set forth in paragraphs (a) and (c). The
period of tinme the enployee has received this increased
127
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1| conpensation will be counted as part of, and not in addition
2| to, the maximum periods of tinme for which the enpl oyee is

3| entitled to conpensati on under paragraph (a) but not paragraph
41 (c).

5 (c) Tenporary total disability benefits paid pursuant
6| to this subsection shall include such period as nay be

7 | reasonably necessary for training in the use of artificial

8 | menbers and appliances, and shall include such period as the
9 | enpl oyee may be receiving training and education under a

10 | program pursuant to s. 440.491. Notwi thstanding s. 440.02, the
11 | date of naxi mum nedi cal inprovenent for purposes of paragraph
12 |1 (3)(b) shall be no earlier than the last day for which such
13 | tenporary disability benefits are paid.

14 (d) The departnent shall, by rule, provide for the

15| periodic reporting to the departnent, enployer, or carrier of
16 | all earned incone, including inconme fromsocial security, by
17 | the injured enployee who is entitled to or claimng benefits
18 | for tenporary total disability. The enployer or carrier is not
19 | required to nmake any paynent of benefits for tenporary total
20 | disability for any period during which the enployee willfully
21| fails or refuses to report upon request by the enpl oyer or
22 | carrier in the manner prescribed by the rules. The rul e nust
23| require the clainant to personally sign the claimformand
24 | attest that she or he has reviewed, understands, and
25 | acknowl edges the foregoing.
26 (3) RESIDUAL FUNCTI ONAL LOSS AND PERMANENT | MPAI RVENT
27 | AND—WAGE-LESS BENEFI TS. - -
28 (a) Intent to establish residual benefits.--
29 1. The Legislature finds that eligibility for
30 | permanent partial disability benefits, or "residual benefits,"
31| should, in all cases that do not qualify for permanent tota
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1| disability pursuant to subsection (1), be based upon actua

2| loss of earning capacity which directly results fromresidua
3| restrictions or limtations directly attributable to the work
4] injury. Permanent inpairnent ratings are not a valid neasure
5] of loss of earning capacity, but such ratings have

6| historically been used for the neasure of disability. Loss of
7 | earning capacity is the | oss of access to the | abor market due
8| to the work-related injury and includes consideration of an
9|individual's restrictions or limtations, education, skills,
10 | age, and enpl oynent history. Access to the |abor narket

11 ] invol ves access to job classifications, as well as a

12 | consideration of the relative presence of those job

13| classifications in the Florida econony. The Legislature

14 | believes that, upon reachi ng naxi num nedi cal inprovenent, each
15 | enpl oyee who has residual restrictions or limtations should
16 | be evaluated to deternmine if the enpl oyee has experienced a
17 | l oss of earning capacity. That information would then be used
18| to determine if the enpl oyee woul d be eligible for residua

19 | benefits. The Legislature finds that, in order to elininate
20| the current systemof basing this indemity benefit

21| eligibility on pernmanent inpairnent, it needs to take tine to
22 | determ ne the nost appropriate nethodology to use to quantify
23| an enpl oyee's |l oss of earning capacity and then cal culate the
24 | type and anount of post-nmaxi num nedical inprovenent indemity
25| benefits those injured workers shoul d receive.

26 2. It is the intent of the Legislature to codify into
27| law, no later than July 1, 2005, these prenises. Therefore,

28 | the three-nenber panel shall

29 a. Take testinobny, receive records, and collect data
30| to evaluate all of the issues surroundi ng novenent to a system
31| of indemity based on residual functional |oss.
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b. Strong consideration nust be given to the foll ow ng

prem ses:
(1) Devel opi ng recomendations for a systemin which

the eligibility period for maxi numresidual benefits is 401

weeks.
(1'1) Conputing functional |oss benefits by nultiplying

the cal cul ated percentage of |ost earning capacity by the

nmaxi nrum functional | oss benefit, and basing entitlenent to

functional |oss benefits for up to that nunber of weeks,

payabl e for any week in which the enpl oyee earns | ess than 80

percent of the pre-injury average weekly wage; or

reconmendati ons may be nade for sone ot her nethodol ogy.

(I'1'1) Investigating the existence and efficacy of any

other scientific or statistical database of occupations which

neasures positions in terns of education/training and physica

demand | evel. The three-nenber panel may incl ude

reconmendations for adopting a conmercial software program as

the official process for making the cal cul ati ons and

determ nati ons of percentage of opportunity |loss, or the

establi shnent of proprietary software for this purpose.

c. The three-nenber panel shall, on or before January
1, 2005, subject to the President of the Senate and the
Speaker of the House of Representatives the panel's

reconmendati ons on the use or devel opnent of a uniformdata

base or other resources in order to evaluate and quantify the

injured workers' pre-injury and post-injury earning capacity,

a net hodol ogy for calculating the length of tinme for which

benefits should be received, and a process for the eval uation

and quantification process.
(b) tay I npairnent benefits.--
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1. For accidents that occur after July 1, 1994, once

t he enpl oyee has reached the date of nmaxi num nedi ca
i nproverent, inpairnent benefits are due and payable within 14
26 days after the carrier has know edge of the inpairnent.

2. The three-nenber panel, in cooperation with the
departnent, shall estabH-sh—and use The Florida GQuides to a
wri-Form Permanent | npairnent as the approved rating schedul e.

Thi s schedul e nust be based on nedically or scientifically
denonstrabl e findings as well as the systens and criteria set
forth in the American Medical Association's guides to the
Eval uati on of Pernanent |npairnent; the Snellen Charts,
publ i shed by Anerican Medical Association Commttee for Eye
Injuries; and the M nnesota Departnent of Labor and I ndustry
Di sability Schedul es. The schedul e shoul d be based upon
obj ective findings. The schedul e shall be nore conprehensive
than the AMA Guides to the Eval uation of Pernmanent | npairnent
and shall expand the areas al ready addressed and address
addi tional areas not currently contained in the guides. On
August 1, 1979, and pending the adoption, by rule, of a
per manent schedul e, Quides to the Eval uati on of Permanent
| mpai rnent, copyright 1977, 1971, 1988, by the Anerican
Medi cal Association, shall be the tempetratry schedul e and shal
be used for the purposes hereof. For injuries after July 1,
1990, pending the adoption by rule of a uniformdisability
rati ng agency schedul e, the M nnesota Departnent of Labor and
I ndustry Disability Schedul e shall be used unless that
schedul e does not address an injury. In such case, the QGuides
to the Evaluation of Permanent | npairnment by the Anerican
Medi cal Association shall be used. Determ nation of pernmanent
i mpai rnent under this schedul e nust be nade by a physician
| i censed under chapter 458, a doctor of osteopathic nedicine
131
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| i censed under chapters 458 and 459, a chiropractic physician
| i censed under chapter 460, a podiatric physician |icensed
under chapter 461, an optonetrist |icensed under chapter 463,
or a dentist licensed under chapter 466, as appropriate
considering the nature of the injury. No other persons are
aut hori zed to render opinions regarding the existence of or
the extent of pernmanent inpairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. For accidents occurring after July 1994 and

before July 1, 2003,inpairment incone benefits are paid

weekly at the rate of 50 percent of the enployee's average
weekly tenporary total disability benefit not to exceed the
maxi nrum weekl y benefit under s. 440.12. An enpl oyee's
entitlenent to inpairnment incone benefits begins the day after
t he enpl oyee reaches maxi mum nedi cal i nprovenent or the
expiration of tenporary benefits, whichever occurs earlier
and continues until the earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. For accidents occurring on or after July 1, 2003,

and until the adoption of a residual functional |oss program

i mpai rnent i ncone benefits are paid biwekly at 75 percent of

the enpl oyee's tenporary total disability benefit anount;

however, such benefits shall be reduced by 50 percent for each

week in which the enpl oyee has earned i ncone equal to, or in

excess of, the enployee's average weekly wages. | npairnent

assi gned for psychiatric or psychological injury shall not in

any circunstance be included in the inpairnment rating for the

purpose of this section or for any purpose in cases of
132
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acci dent or

injury occurring on or after July 1, 2003,

CS for CS for SB 1132

except

as otherwi se provided in this chapter

An enpl oyee' s

entitlenent to inpairnment

i ncone benefits begins the day after

t he enpl oyee reaches maxi mum nedi ca

i nprovenent or the

expiration of tenporary benefits,

whi chever

occurs earlier,

and continues for the foll owi ng peri ods:

a. Two weeks of benefits are to be paid to the

enpl oyee for each percentage point of

i mpai rnent froml

percent up to 11 percent.

b. For each percentage point

of inpairnment from1l

percent up to 16 percent, 3 weeks of

benefits are to be paid.

c. For each percentage point

of inpairnent from 16

percent up to 21 percent, 4 weeks of

benefits are to be paid.

d. For each percentage point

of inpairnent above 21

per cent

6 weeks of benefits are to be paid.

| mpai r ment

benefits end with the death of the enpl oyee.

(c)4— After the enployee has been certified by a

doctor as having reached nmaxi num nedi ca
weeks before the expiration of tenporary benefits,

occurs earlier,

condition of the enployee and assign an inpairnment

the certifying doctor shal

i mprovenent or 6
whi chever
eval uate the
rating,

using the inpairnment schedule referred to in subparagraph 2.

Conpensation is not
enot i onal
wor K.
doctor other than the principal

payabl e for the nental

psychol ogi cal , or

injury arising out of depression from being out of
If the certification and evaluation are perforned by a

treating provi der enptoeyee-s

treating—doctor,

the certification and eval uati on nust be

submitted to the principal treating provider, the enpl oyee,
and the carrier within 10 days after the eval uati on treating

deetor, and the principa

treating provider treatingdoctor
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1| must indicate agreenent or disagreenent with the certification
2| and evaluation. The principal treating provider eertifying

3 | deetor shall issue a witten report to the departnent, the

4 | enpl oyee, and the carrier certifying that maxi nrum nedi ca

5| improvenment has been reached, stating the inmpairnent rating to
6 | the body as a whole, and providing any other infornmation

7| required by the departnent by rule. Wthin 14 days after the
8| carrier obtains know edge of each maxi nrum nedi cal i nprovenent
9| date and inpairnent rating to the body as a whole, the carrier
10| shall report information as requested by the departnent in a
11| format as set forth by rule. If the enpl oyee has not been

12 | certified as having reached maxi num nedi cal inprovenent before
13| the expiration of 98 162 weeks after the date tenporary total
14 | disability benefits begin to accrue, the carrier shall notify
15| the treating doctor of the requirenents of this section.

16 (d)5+ The carrier shall pay the enpl oyee inpairnent

17 | incone benefits for a period based on the inpairnent rating.
18 (e) 6~ The departnment may by rule specify forms and

19 | procedures governi ng the nethod of paynent of wage |oss and
20 | i npai rment benefits for dates of accidents before January 1,
21| 1994, and for dates of accidents on or after January 1, 1994.
22 tb)y—=Suppterentat—benef+ts—

23 +—AH——~supptrerentat—benefts—rnust—bepai-d—in

24 I PN I . I . Lt ed

25 I Ly T dedi " I f
26 . . f the . ot

27 a—The—enptoyee—has—an—inpatrrrent—rating—F+romthe

28 e : I . I

29 | pursuant—to—thi-s—chapter;-

30 b—Fhe—enmptoyee—has—noet—returned—to—work—or—has

31 | returnet—to—work—eartnngtess—than—80—percent—oef—the
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14
15
16

17

18

19
20 .
21 (4) TEMPORARY PARTI AL DI SABI LI TY. - -
22 (a) |If a conpensable injury results in physica
23| limtations or restrictions prior to naxi num nedi ca
24 | i nprovenent, the enpl oyee may be entitled to tenporary parti al
25| disability benefits.
26 (b) If the enployee returns to work for the enpl oyer
27 | at which the accident or injury occurred, the enpl oyee shal
28 | be entitled to tenporary partial benefits equal to 85 percent
29 | of the difference between 80 percent of the enpl oyee' s average
30 | weekly wage and the sal ary, wages, and other renuneration the
31| enployee is able to earn, as conpared weekly; however, the
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weekly benefits may not exceed an anpbunt equal to 66 2/3

percent of the enpl oyee's average weekly wage at the tinme of

injury.
(c) |If the enployer at which the accident or injury

occurred offers the enpl oyee enpl oynent within the physica

restrictions and the enpl oyee refuses the witten offer, the

enpl oyee will be deened able to earn the offered earnings,

which will be applied in calculating the tenporary parti al

benefits due.

(d) |If the enployer at which the accident or injury

occurred does not offer enploynent within the enpl oyee's

restrictions, the enpl oyee shall be entitled to tenporary

partial benefits equal to 85 percent of the difference between

80 percent of the enployee's average weekly wage and the

sal ary, wages, and other renuneration the enployee is able to

earn, as conpared weekly; however, the weekly benefits may not

exceed an anpbunt equal to 66 2/3 percent of the enpl oyee's

average weekly wage at the tine of injury.

(e) |If the enployer at which the accident or injury

occurred does not offer enploynent within the enpl oyee's

restrictions, the enpl oyer shall not apply any sum as deened
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(f){b)y Tenporary partial disability Suetr benefits

shal | be paid during the continuance of such disability, not
to exceed a period of 104 weeks, as provided by this
subsection and subsection (2). This tinme linitation for

tenporary benefits shall be presuned sufficient unless there

is clear and convi ncing evidence that the enpl oyee has not yet

reached naxi num nedi cal inprovenent and continues to be

eligible for tenporary partial disability benefits. In no

event shall tenporary benefits exceed 260 weeks. Once the

i njured enpl oyee reaches the naxi num nunber of weeks,
tenmporary disability benefits cease and the injured worker's
per manent i npairnment nust be deternined. The departnment nay by
rule specify forns and procedures governing the nethod of
payment of tenporary disability benefits for dates of
accidents before January 1, 1994, and for dates of accidents
on or after January 1, 1994.

(g) In order to sinplify the conpari son of the

prei njury average weekly wage with the salary, wages, and

other renmuneration that the enployee is able to earn, the

departnent may by rule provide for the nodification of the

weekly conparison so as to coincide as closely as possible

with the injured worker's pay periods. The anpbunt deterni ned

to be the salary, wages, and other renuneration that the

enpl oyee is able to earn nust not be | ess than the sum
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actually being earned by the enpl oyee, including earnings from

shel tered enpl oynent.
(5) SUBSEQUENT | NJURY. - -
(a) The fact that an enpl oyee has suffered previous

disability, inmpairnent, anomaly, or disease, or received
conpensation therefor, shall not preclude her or himfrom
benefits, as specified in paragraph (b),for a subsequent

aggravati on or acceleration of the preexisting condition nor
precl ude benefits for death resulting therefrom except that
no benefits shall be payable if the enployee, at the tinme of
entering into the enploynent of the enployer by whomthe
benefits woul d ot herwi se be payable, falsely represents
herself or hinself in witing as not having previously been

di sabl ed or conpensated because of such previous disability,

i mpai rnent, anonmmaly, or disease and the enployer detrinentally

relies on the nmisrepresentation. Ceonpensation—for—tenporary
h-sabiHty- G ealt Ftse I I I T b
I o . .

(b) If a conpensable injury, disability, or need for

nedi cal care perwanent—iapat-+rrent, or any portion thereof, is

a result of aggravation or acceleration of a preexisting

condition, or is the result of nerger with a preexisting
condition, only the disabilities and nedi cal treatnent

associ ated with such conpensable injury shall be payabl e under

this chapter, excluding the degree of disability or nedica

conditions existing at the tine of the inpairnent rating or at

the tinme of the accident regardl ess of whether the preexisting

condition was disabling at the tine of the accident or at the

time of the inpairnent rating and wi t hout consi dering whet her

the preexisting condition would be disabling without the

conpensabl e acci dent +nparrrert—an—enptoyee—eHgibte—to
140
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aterventi-on—of—the—conpensable—aceirdent—or—njury. The degree

of permanent inpairment or disability attributable to the

accident or injury shall be conpensated in accordance with
this section, apportioning out the preexisting condition based

on the anatonmical inpairnent rating attributable to the

preexi sting condition. Medical benefits shall be paid

apportioning out the percentage of the need for such care

attributable to the preexisting condition paragraph—{(3){a)r. As

used in this paragraph, "nerger" neans the conbining of a

preexi sting permanent inpairnment or disability with a

subsequent conpensabl e pernmanent inpairnent or disability

whi ch, when the effects of both are consi dered together
result in a permanent inpairnment or disability ratiag which is

greater than the sumof the two permanent inpairment or
disability ratings when each inpairnment or disability is

consi dered individually.
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I . I e Ti I . o
o I . ey I . - I
o bt I T ey I I F
enptoyees—
(6) ¢/ EMPLOYEE REFUSES EMPLOYMENT. --1f an injured
enpl oyee refuses enploynent suitable to the capacity thereof,
offered to or procured therefor, such enployee shall not be
entitled to any conpensation at any tinme during the
conti nuance of such refusal unless at any time in the opinion
of the judge of conpensation clains such refusal is
justifiable.
(7) 8y EMPLOYEE LEAVES EMPLOYMENT. --I1f an injured
enpl oyee, when receiving conpensation for tenporary parti al
disability, |eaves the enploynent of the enployer by whom she
or he was enployed at the tine of the accident for which such
conpensation is being paid, the enpl oyee shall, upon securing
enpl oynent el sewhere, give to such former enployer an
affidavit in witing containing the name of her or his new
enpl oyer, the place of enploynent, and the anmobunt of wages
bei ng received at such new enpl oynent; and, until she or he
gi ves such affidavit, the conpensation for tenporary partial
disability will cease. The enpl oyer by whom such enpl oyee was
enpl oyed at the tine of the accident for which such
conpensation is being paid may al so at any tine denmand of such
enpl oyee an additional affidavit in witing containing the
nane of her or his enployer, the place of her or his
enpl oynent, and the anount of wages she or he is receiving;
and if the enpl oyee, upon such demand, fails or refuses to
make and furnish such affidavit, her or his right to
conpensation for tenporary partial disability shall cease
until such affidavit is made and furni shed.
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(8) {9y EMPLOYEE BECOVES | NVATE OF | NSTI TUTION. --1In
case an enpl oyee becones an i nmate of a public institution,
then no conpensation shall be payabl e unless she or he has
dependent upon her or himfor support a person or persons
defined as dependents el sewhere in this chapter, whose
dependency shall be deternmined as if the enpl oyee were
deceased and to whom conpensati on woul d be paid in case of
deat h; and such conpensation as is due such enpl oyee shall be
pai d such dependents during the tinme she or he remains such
i nmat e.

(9) ¢36y EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S
CHAPTER AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY
| NSURANCE ACT. - -

(a) Weekly conpensation benefits payabl e under this
chapter for disability resulting frominjuries to an enpl oyee
who becones eligible for benefits under 42 U S.C. s. 423 shal
be reduced to an anount whereby the sum of such conpensation
benefits payabl e under this chapter and such total benefits
ot herwi se payable for such period to the enpl oyee and her or
hi s dependents, had such enpl oyee not been entitled to
benefits under this chapter, under 42 U S.C. ss. 402 and 423,
does not exceed 80 percent of the enpl oyee's average weekly
wage. However, this provision shall not operate to reduce an
injured worker's benefits under this chapter to a greater
extent than such benefits would have ot herw se been reduced
under 42 U.S.C. s. 424(a). This reduction of conpensation
benefits is not applicable to any conpensation benefits
payabl e for any week subsequent to the week in which the
i njured worker reaches the age of 62 years.

(b) If the provisions of 42 U S.C. s. 424(a) are
anmended to provide for a reduction or increase of the

143

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

568 ga Senate - 2003 CS for CS for SB 1132

5 52-03
percent age of average current earnings that the sum of
conpensation benefits payabl e under this chapter and the
benefits payabl e under 42 U S.C. ss. 402 and 423 can equal
t he anount of the reduction of benefits provided in this
subsection shall be reduced or increased accordingly. The
departnment may by rule specify forns and procedures governing
the nmethod for calculating and admninistering the offset of
benefits payabl e under this chapter and benefits payabl e under
42 U. S.C. ss. 402 and 423. The departnent shall have first
priority in taking any avail able social security offsets on
dates of accidents occurring before July 1, 1984.

(c) No disability conpensation benefits payable for
any week, including those benefits provided by paragraph
(1) (f), shall be reduced pursuant to this subsection until the
Soci al Security Adninistration determ nes the anpbunt otherw se
payable to the enpl oyee under 42 U.S.C. ss. 402 and 423 and
t he enpl oyee has begun receiving such social security benefit
payrments. The enpl oyee shall, upon demand by the depart nent,
the enployer, or the carrier, authorize the Social Security
Adm nistration to release disability information relating to
her or himand authorize the Division of Unenpl oynent
Conpensation to rel ease unenpl oynent conpensation infornmation
relating to her or him in accordance with rules to be adopted
by the departnent prescribing the procedure and manner for
requesting the authorization and for conpliance by the
enpl oyee. Neither the departnent nor the enployer or carrier
shal | make any paynent of benefits for total disability or
t hose additional benefits provided by paragraph (1)(f) for any
period during which the enployee willfully fails or refuses to
aut horize the rel ease of information in the manner and within
the tinme prescribed by such rules. The authority for rel ease
144
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of disability information granted by an enpl oyee under this
par agraph shall be effective for a period not to exceed 12
nont hs, such authority to be renewabl e as the departnent nay
prescribe by rule.

(d) If conpensation benefits are reduced pursuant to
this subsection, the m ni mum conpensati on provisions of s.
440. 12(2) do not apply.

(10) ¢33y EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S
CHAPTER WHO HAS RECEI VED OR | S ENTI TLED TO RECEI VE
UNEMPLOYMENT COVPENSATI ON. - -

(a) No conpensation benefits shall be payable for
tenmporary total disability or permanent total disability under
this chapter for any week in which the injured enpl oyee has
received, or is receiving, unenploynent conpensation benefits.

(b) If an enployee is entitled to tenporary parti al
benefits pursuant to subsection (4) and unenpl oynent
conpensation benefits, such unenpl oyment conpensation benefits
shall be primary and the tenporary partial benefits shall be
suppl enental only, the sumof the two benefits not to exceed
t he anount of tenporary partial benefits which would otherw se
be payabl e.

(11) €32y FULL- PAY STATUS FOR CERTAI N LAW ENFORCEMENT
COFFI CERS. - - Any | aw enforcenent officer as defined in s.
943.10(1), (2), or (3) who, while acting within the course of
enpl oynent as provided by s. 440.091, is naliciously or
intentionally injured and who thereby sustains a job-connected
di sability conpensabl e under this chapter shall be carried in
full-pay status rather than being required to use sick
annual , or other |leave. Full-pay status shall be granted only
after submi ssion to the enploying agency's head of a nedica
report which gives a current diagnosis of the enployee's
145
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recovery and ability to return to work. In no case shall the
enpl oyee' s salary and workers' conpensation benefits exceed
t he anount of the enployee's regular salary requirenents.
(12) (13 REPAYMENT. --1f an enpl oyee has received a sum

as an indemity benefit under any classification or category
of benefit under this chapter to which she or he is not
entitled, the enployee is |liable to repay that sumto the
enpl oyer or the carrier or to have that sum deducted from
future benefits, regardl ess of the classification of benefits,
payabl e to the enpl oyee under this chapter; however, a partial
payrment of the total repaynment nay not exceed 20 percent of
t he anount of the biweekly paynent.

Section 23. Subsections (2) and (6) of section
440. 151, Florida Statutes, are anended to read:

440. 151 Cccupational di seases. --

(2) As Vhenever used in this section,the term
"occupational disease" shall be construed to nean only a
di sease which is due to causes and conditions which are
characteristic of and peculiar to a particular trade,
occupation, process, or enploynent, and to exclude al
ordinary diseases of life to which the general public is
exposed, unless the incidence of the disease is substantially
hi gher in the particular trade, occupation, process, or
enpl oynent than for the general public. An occupationa

di sease or an injury or exposure caused by exposure to a toxic

substance, including, but not limted to, fungus and nold, is

not an injury by accident arising out of the enpl oynent unl ess

there is clear and convincing evidence establishing that

exposure to the specific substance involved, at the levels to

whi ch the enpl oyee was exposed, can cause the injury or

di sease sustai ned by the enpl oyee.
146
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1 (6) The tinme for notice of injury or death provided in
2| s. 440.185(1) shall be extended in cases of occupationa

3| diseases to a period of 30 96 days.

4 Section 24. Section 440.152, Florida Statutes, is

5| created to read

6 440. 152 Conputation of fractions of a percent.--Wen

7| conputing fractions of a percent as required to deternine

8 | benefits under this chapter, the applicable percentage nust be
9 | rounded to the nearest one ten-thousandth, for exanple, 66 2/3
10 | percent equal s . 6667.

11 Section 25. Subsection (1) of section 440.16, Florida
12 | Statutes, is anended to read:

13 440.16 Conpensation for death. --

14 (1) |If death results fromthe accident within 1 year
15| thereafter or follows continuous disability and results from
16 | the accident within 5 years thereafter, the enployer shal

17 | pay:

18 (a) Wthin 14 days after receiving the bill, actua

19 | funeral expenses not to exceed$7, 500$5,-600.
20 (b) Conpensation, in addition to the above, in the
21| followi ng percentages of the average weekly wages to the
22 | followi ng persons entitled thereto on account of dependency
23 | upon the deceased, and in the foll owing order of preference,
24 | subject to the limtation provided in subparagraph 2., but
25 | such conpensation shall be subject to the linmits provided in
26 | s. 440.12(2), shall not exceed$200, 000$106,0060, and may be
27 | l ess than, but shall not exceed, for all dependents or persons
28 | entitled to conpensation, 66 2/3 percent of the average wage:
29 1. To the spouse, if there is no child, 50 percent of
30 | the average weekly wage, such conpensation to cease upon the
31 | spouse's death.
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2. To the spouse, if there is a child or children, the
conpensati on payabl e under subparagraph 1. and, in addition
16 2/3 percent on account of the child or children. However,
when the deceased is survived by a spouse and also a child or
chil dren, whether such child or children are the product of
the union existing at the tine of death or of a forner
marriage or narriages, the judge of conpensation clainms nay
provide for the paynent of conpensation in such manner as nay
appear to the judge of conpensation clainms just and proper and
for the best interests of the respective parties and, in so
doing, may provide for the entire conpensation to be paid
exclusively to the child or children; and, in the case of
deat h of such spouse, 33 1/3 percent for each child.
However, upon the surviving spouse's remarriage, the spouse
shall be entitled to a | unp-sum paynent equal to 26 weeks of
conpensation at the rate of 50 percent of the average weekly
wage as provided in s. 440.12(2), unless the $100,000 limt
provided in this paragraph is exceeded, in which case the
survi ving spouse shall receive a | unp-sum paynent equal to the
remai ni ng avail abl e benefits in lieu of any further indemity
benefits. |n no case shall a surviving spouse's acceptance of
a |l unp-sum paynent affect paynent of death benefits to other
dependents.

3. To the child or children, if there is no spouse, 33
1/3 percent for each child.

4. To the parents, 25 percent to each, such
conpensation to be paid during the continuance of dependency.

5. To the brothers, sisters, and grandchildren, 15
percent for each brother, sister, or grandchild.

(c) To the surviving spouse, paynent of postsecondary
student fees for instruction at any area technical center
148
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1| established under s. 1001.44 for up to 1,800 classroom hours
2| or paynent of student fees at any conmunity coll ege

3 | established under part Il of chapter 1004 for up to 80

4 | senester hours. The spouse of a deceased state enpl oyee shal

5| be entitled to a full waiver of such fees as provided in ss.

6| 1009.22 and 1009.23 in lieu of the paynent of such fees. The
7 | benefits provided for in this paragraph shall be in addition
8| to other benefits provided for in this section and shal

9| ternmnate 7 years after the death of the deceased enpl oyee, or
10 | when the total paynent in eligible conpensation under

11 | paragraph (b) has been received. To qualify for the

12 | educational benefit under this paragraph, the spouse shall be
13| required to neet and nmmintain the regul ar adm ssion

14 | requirenents of, and be registered at, such area technica

15| center or community college, and nake satisfactory acadenic
16 | progress as defined by the educational institution in which
17 | the student is enroll ed.

18 Section 26. Section 440.17, Florida Statutes, is

19 | anended to read:
20 440.17 <CQ@uardian for minor or inconpetent.--Prior to
21| the filing of a claim the departnent divister, and after the
22| filing of a claim a judge of conpensation clains, may require
23 | the appointnment by a court of conpetent jurisdiction, for any
24 | person who is nentally inconpetent or a mnor, of a guardi an
25| or other representative to receive conpensation payable to
26 | such person under this chapter and to exercise the powers
27 | granted to or to performthe duties required of such person
28 | under this chapter; however, the judge of conpensation cl ai ns,
29 | in the judge of conpensation clains' discretion, my designate
30| in the conpensation award a person to whom paynent of
31| conpensation may be paid for a mnor or inconpetent, in which
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event paynent to such designated person shall discharge al
liability for such conpensation

Section 27. Section 440.185, Florida Statutes, is
amended to read:

440.185 Notice of injury or death; reports; penalties
for violations.--

(1) An enployee who suffers an injury arising out of
and in the course of enploynent shall advise his or her
enpl oyer of the injury within 30 days after the date of or
initial nanifestation of the accident +ajury. |f the enpl oyee

reports the accident within 7 days, the accident shall be

presuned to be conpensable so long as it otherw se neets the

requirenents of this chapter, and the burden shall be on the

enpl oyer to di sprove the conpensability of the injury. |

the enployee fails to conply with this section, the burden

shall be on the enployee to prove the conpensability of the

injury by clear and convincing evidence. The burden of proof

for proving the conpensability of an illness or occupationa

di sease shall be governed by s. 440.151. Failure to so advise

the enpl oyer of an accident, illness, or occupational disease

shal |l bar a petition under this chapter unless:

(a) The enployer or the enployer's agent had actual
know edge of the injury;

(b) The cause of the injury could not be identified
wi t hout a nedical opinion and the enpl oyee advised the
enpl oyer within 30 days after obtaining a medical opinion
indicating that the injury arose out of and in the course of
enpl oynent; or

(c) The enployer did not put its enpl oyees on notice
of the requirenents of this section by posting notice pursuant
to s. 440.055. —er
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In the event of death arising out of and in the course of
enpl oynent, the requirenents of this subsection shall be
satisfied by the enpl oyee's agent or estate. Docunents
prepared by counsel in connection with litigation, including
but not Iinted to notices of appearance, petitions, notions,
or conplaints, shall not constitute notice for purposes of
this section.

(2) Wthin 7 days after actual know edge of injury or
death, the enployer shall report such injury or death to its
carrier, in a format prescribed by the departnent, and shal
provide a copy of such report to the enployee or the
enpl oyee's estate. |f the enployer reports the injury to the

carrier by telephone or electronically, the carrier shall,

within 3 business days after its recei pt of such tel ephonic or

el ectronic report of injury or death, mail to the enpl oyee or

the enpl oyee's estate, and to the enpl oyer, a paper copy of a

report of injury or death. The paper copy of a report of

injury or death nmust be in a form prescri bed by the

departnent. The report of injury fromthe enployer to the

carrier, regardl ess of the nethod of reporting, nust shaH-

contain the follow ng information

(a) The nane, address, and busi ness of the enployer;

(b) The nane, social security nunber, street, mailing
addr ess, tel ephone nunber, and occupation of the enpl oyee;

(c) The cause and nature of the injury or death;

(d) The year, nonth, day, and hour when, and the
particular locality where, the injury or death occurred; and
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(e) Such other information as the departnent requires

by rule may—+eguire. In addition, if the enpl oyee's enpl oynent
status changes after the enployer's submni ssion of the origina

report of injury to the carrier, the enployer shall notify the

carrier by telephone, by facsimle, or electronically, of the

i njured enpl oyee's change in enploynent status within 3

busi ness days after the change.

(f) The departnent shall provide by rule for a carrier

reporting systemto identify the types of indemity clains for

which the carrier nust file first report of injury or death

information with the departnent and the tine periods for

reporting.
(g) The enployer shall record those injuries needing

first-aid only. The departnent shall by rule provide for a

reporting systemto be used by enployers to report to carriers

those injuries needing professional nedical attention, for

whi ch the enpl oyee does not receive conpensation for

disability.

(3) In addition to the requirenents of subsection (2),

the enpl oyer shall notify the departnent and the carrier
152
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within 24 hours by tel ephone, by facsinle, or electronically

or—tetegraph of any injury resulting in death. However, this
special notice shall not be required when death results

subsequent to the submission to the departnent and the carrier

of a previous report of the injury pursuant to subsection (2).

(4) Wthin 3 business days after the enployer or the
enpl oyee inforns the carrier of an injury the carrier shal
mail to the injured worker an infornational brochure approved
by the departnent which sets forth in clear and understandabl e
| anguage an expl anation of the rights, benefits, procedures
for obtaining benefits and assistance, crimnal penalties, and
obligations of injured workers and their enployers under the
Fl ori da Wrkers' Conpensation Law. Annually, the carrier or
its third-party adm nistrator shall nmail to the enployer an
i nformati onal brochure approved by the departnent which sets
forth in clear and understandabl e | anguage an expl anati on of
the rights, benefits, procedures for obtaining benefits and
assi stance, crimnal penalties, and obligations of injured
workers and their enployers under the Florida Wrkers
Conpensation Law. All such informational brochures shal
contain a notice that clearly states in substance the
followi ng: "Any person who, knowingly and with intent to
injure, defraud, or deceive any enpl oyer or enployee,
i nsurance conpany, or self-insured program files a statenent
of claimcontaining any fal se or misleading information
commits a felony of the third degree.”

(5)(a) Wthin 30 cal endar days after the date the bhil
was paid, the carrier shall provide to the departnent, in a

format and in the manner prescribed by the departnent by rule,

each paid nedical, dental, and hospital bill received froma

health care provider or facility, the enployer, or the
153
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1| enployee, with respect to the treatnent, care, and attendance
2] of the injured enployee, including any bill for exanination

3| diagnosis, or disability evaluation and the anounts paid, in a
4| format and nmanner specified by the departnment by rule.

5 (b) The departnent may require fromthe carrier

6 | enpl oyer, enpl oyee, or healthcare provider or facility

7| additional reports in a format prescri bed by the departnent,
8| and in a manner and tine prescribed by rule, with respect to
9] an enployee's injury or claim including reports on initial
10 | paynent, funeral expenses, claimcosts, changes in clains

11 | data, denials, and wage statenents.

12 (c) t5)—-Additienal—reports—wthrespect—tosuech—injury
13 ottt e : I I i rebudi . F

14 i , , ,

18 | The departnent er—agency nay by rule require fromthe carrier
19 | enpl oyer, enpl oyee, or healthcare provider or facility the

20 | provision of infornmation and docunentation in response to a

21 | request for information with respect to the enployee's injury
22 | or claim including copies of providefor—the—-obtainingof—any
23 | nedical reports and records relating to nedical treatnent

24 | provi ded pursuant to this chapter, notwi thstanding the

25 | provi sions of ss. 90.503 and 395. 3025(4).

26 (d) Failure to respond to requests for information in
27 | the manner and tine prescribed by departnent rule subjects the
28 | carrier, enployer, enployee, or health care provider or

29 | facility to an administrative penalty not to exceed $100 per
30| failure to respond.

31
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(6) In the absence of a stipulation by the parti es,
reports provided for in subsection (2), subsection (4), or
subsection (5) shall not be evidence of any fact stated in
such report in any proceeding relating thereto, except for
nedi cal reports which, if otherwise qualified, my be adnitted
at the discretion of the judge of conpensation cl ai ns.
(7) Every insurer eartier shall file with the
departnent,w thin 30 2% days after the effectuation of

coverage, the effective date of a policy reinstatenent, or
pol i cy endor senent, issuance—of—apoet-ecy—or——cont+ract—of
iAsuranee such petey information as the departnent requires
by rul e, including rotiee—of whether the policy is a m ninmm
prem um policy. The departnent nay require by rule that the

insurer identify large deductible policies. Informtion

regarding a notice of cancellation, notice of nonrenewal, or
expiration of a policy pursuant to as—set—eut—+r s. 440.42(3)
shall be filed with matted—to the departnment in accordance

with rul es adopted by the departnent under—ehapter—120.
Third-party vendors that subnit Fhe—departwent—ray—contract
wHth—a—pri-vate—enti-ty—For—the—ecoHection—of—potiey i nformation

required to be filed by insurers earriers under this

subsection and the recei pt of notices of cancellation or
expiration of a policy required to be filed by carriers under
s. 440.42(3) must be approved by the departnent. The insurer

shall notify the departnent if the insurer's third-party

vendor for the submission of policy information has changed or

the insurer's third-party vendor status has changed, in

accordance with the procedures and tineframe set forth in

departnent rule. The subnission by a third-party vendor of

information required to be filed by an insurer does not alter

the tinme requirenents set forth in this chapter or departnent
155
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rule. The tinely filing of required informati on shall be

determ ned by the date the departnent receives the required

information, either directly fromthe insurer or fromthe
t hi rd- party vendor. The—subm-sston—of—poHey—information—or
. F ot . . I I
. . ot et it . f
stbseeti-ofn—ant—s—440-42(3)—

(8)(a) Wien a clainmant, enployer, or carrier has the

right, or is required, to subnit st a report or notice with
required copies within the tines prescribed in subsection (2),
subsection (4), or subsection (5), subm ssion of paper

docunents nust be conpleted and nust be in conpliance with the

rul es adopted by the departnent, and will be considered tinely

I " iy I I L ¥ TN
seett+on i f s postnarked and nmil ed prepaid to the

appropriate recipient prior to the expiration of the tine

periods prescribed in this section.
(b) Subnission of information in departnent-approved

el ectronic formats is conplete if the electronic transaction

is acknow edged by the departnent as having passed edits in

accordance with rul es adopted by the departnent and is sent

within the tines set forth in this chapter and depart nent

rul e.
1. If an electronic transaction is initially tinely

subm tted but is acknow edged by the departnent as havi ng

failed edits, the carrier nust resubnmt a corrected electronic

transaction that passes edits within tinefranes specified by

the departnment by rule fromthe date the initial electronic

acknowl edgenent was sent by the departnment to the carrier
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a. |If the carrier tinely resubnits a corrected

el ectroni c transaction that passes edits, the carrier is not

subject to the penalties set forth in subsection (9).

b. If the carrier tinely resubnits a corrected

el ectroni c transaction, but the resubni ssion does not pass

edits, the carrier is subject to a penalty in accordance with

subsection (9) based on the nunber of days fromthe date the

ori ginal resubn ssion was due in accordance with

sub- subparagraph 1. through the date the resubni ssi on was

received by the departnent and passes edits.

c. |If the carrier untinely resubnits a corrected

el ectronic transaction within tinefranes specified by the

departnent by rule fromthe date the initial electronic

acknowl edgnent was sent by the departnent to the carrier, the

carrier is subject to a penalty in accordance with subsection

(9) based on the nunber of days fromthe date the resubni ssion

was originally due through the date the resubni ssi on was

received by the departnent and passes edits.

2. If the initial electronic transaction is both

untinely subnmitted as set forth in this chapter and departnent

rul e and acknowl edged by the departnent as having fail ed

edits, the carrier shall resubmt a corrected electronic

transaction that passes edits within tinefranes specified by

the departnment by rule fromthe date the initial electronic

acknowl edgenent was sent by the departnent.

a. |If the carrier tinely resubnits a corrected

el ectroni c transaction that passes edits within tinmefranes

specified by the departnment by rule fromthe date the initial

el ectroni ¢ acknow edgnent was sent by the departnent to the

carrier, the carrier is subject to a penalty in accordance
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Wi th subsection (9) for only the duration of tine the initial

el ectronic transaction was untinely fil ed.

b. If the carrier tinely resubnits a corrected

el ectronic transaction within tinefranes specified by the

departnment by rule fromthe date the initial electronic

acknowl edgnent was sent by the departnent to the carrier, but

t he resubni ssion does not pass edits, the carrier is subject

to a penalty in accordance with subsection (9) based on the

nunber of days fromthe date the initial resubni ssion was due

in accordance with sub-subparagraph 2. through the date the

resubm ssion was received by the departnent and passes edits.

c. |If the carrier untinely resubnits a corrected

el ectronic transaction within tinefranes specified by the

departnent by rule fromthe date the initial electronic

acknowl edgnent was sent by the departnent to the carrier, the

carrier is subject to a penalty in accordance with subsection

(9). Such a penalty shall be based on the conbi ned nunber of

days fromthe date the initial subm ssion was due through the

date the initial subm ssion was received, and the date the

resubm ssion was initially due through the date the

resubm ssion was finally received by the departnent and passes

edits.
3. If the carrier submts an electronic transaction

that does not pass edits as set forth in departnent rule and

the carrier does not resubmt the electronic transaction in

accordance with departnent rule, in addition to penalties

assessed pursuant to subsection (9), the carrier is subject to

a failure to file penalty as foll ows:

a. If the carrier has not resubmtted the electronic

transaction within tinefranes specified by the departnent by

rule fromthe date the el ectroni c acknow edgenent was sent to
158
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1| the carrier, the carrier is subject to a penalty of $50 for

2 | each 30-day period the carrier has failed to resubnit the

3| electronic transaction.

4 b. If the electronic transaction has not been

5] resubnmtted within tinmefranes specified by the departnent by
6| rule fromthe date the el ectroni c acknow edgenent was sent to
7| the carrier, the departnent nmay refer the insurer to the

8| Ofice of Insurance Regulation for action under s. 624.308, or
9| may take appropriate action for a self-insurer in accordance
10| with s. 440. 38.

11 (c) Subnission by a third-party vendor of information
12 | required to be filed by an insurer does not alter the tine

13 | requirenents set forth in law or departnent rule.

14 (9)(a) For each electronic transaction, form report,
15 ] bill, or notice, other than the first report of injury,

16 | required by this section to be filed with the departnent, the
17 | departnent shall inpose an adninistrative penalty for each

18 | such failure to tinely file with the departnment in accordance
19| with this chapter and departnent rule. The carrier shall pay
20| to the Wirkers' Conpensation Adm nistration Trust Fund a
21| penalty of:
22 1. Twenty-five dollars for every electronic
23 | transaction, form report, bill, or notice that is filed with
24 | the departnent 7 through 13 cal endar days after the date it
25| was required to be filed in accordance with this chapter and
26 | departnent rule.
27 2. Fifty dollars for every electronic transaction
28 | form report, bill or notice that is filed with the departnent
29| 14 through 20 cal endar days after the date it was required to
30| be filed in accordance with this chapter and departnent rule.
31
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1 3. One hundred dollars for every electronic
2| transaction, form report, bill, or notice that is filed with
3| the departnment 21 or nore cal endar days after the date it was
4 1 required to be filed in accordance with this chapter and
5| departnent rule.
6
7]11f an electronic transaction, form report, bill, or notice is
8luntinely filed, but is filed no nore than 6 cal endar days
9| after the date it is due, the filer is not subject to a
10 | penalty under this section, but the untinely filing shall be
11| considered in evaluating patterns and practices under s.
12 | 440. 525.
13 (b) For every first report of injury required under s.
14 | 440.185(2), the departnent shall inpose an adm nistrative
15| penalty for each such failure to file the first report of
16 | injury in accordance with this section and departnent rule.
17 | The carrier shall pay to the Wrkers' Conpensation
18 | Adninistration Trust Fund a penalty of:
19 1. One hundred dollars for every first report of
20| injury that is filed with the departnent 3 through 6 cal endar
21 | days after the date the report was required to be filed in
22 | accordance with this chapter and departnent rule.
23 2. Two hundred dollars for every first report of
24 | injury that is filed with the departnment 7 through 13 cal endar
25| days after the date the report was required to be filed in
26 | accordance with this chapter and departnent rule.
27 3. Five hundred dollars for every first report of
28 | injury that is filed with the departnment 14 or nore cal endar
29 | days after the date the report was required to be filed in
30 | accordance with this chapter and departnent rule.
31
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1 (c) However, if an enployer fails to notify the

2| carrier of the injury or change in the enpl oyee's enpl oynent

3| status as set forth in subsection (2) and in the tines and

4| formats prescribed by the departnent, and the carrier fails to
5|sotinely file the injury information with the departnent, the
6 | enpl oyer is subject to an adninistrative penalty as set forth
7| in paragraph (a), which nust be paid by the enpl oyer and not

8| by the carrier. Once the carrier receives notification of the
9]injury, failure by the enployer to neet its obligations under
10 | subsection (2) does not relieve the carrier fromthe

11 ) adninistrative penalty if it fails to conply with the filing
12 | requirenents set forth in subsections (4), (5), and (8) and

13 | depart nent rul e. Ary—enrptoyer—or—ecartier—who—fai-s—or—+efuses
14 el I : ’ . . w "

24 (10) The departnent may by rule prescribe the fornmat
25 | fortvt6 and procedures governi ng the subm ssion of the change in
26 | cl ai ns admi ni stration, repert—and—the risk class codes, and

27 | the 2002 North Anerican Industry C assification System codes
28 | eotde—ant—standard—industry—code—+eport—for—a-—tost—tirme—and
29 | deniet—t+ost—tire—ecases. Thedepartwent—ray by rute—define

30 | terws—that—arehnecessaryfor—the—effective—adnmnistration—of
31 | this—seetion—
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1 (11) Any information in a report of injury or illness
2| filed pursuant to this section that would identify anill or
3] injured enpl oyee is confidential and exenpt fromthe

4| provisions of s. 119.07(1) and s. 24(a), Art. | of the State
5| Constitution. This subsection is subject to the Open

6 | Government Sunset Review Act of 1995 in accordance with s.

7| 119.15, and shall stand repeal ed on Cctober 2, 2003, unless

8 | reviewed and saved from repeal through reenactnent by the

9| Legislature.

10 (12) A carrier shall initiate an investigation upon

11 | receiving notification that a work-related injury nay have

12 | occurred to an enpl oyee of an insured enployer. The

13| notification may cone fromthe enpl oyee, the enpl oyer, the

14 | health care provider, or the departnent.

15 (13) A carrier shall report to the departnent any

16 | informati on possessed by the carrier which the carrier relies
17 1 on or could rely on in applying prem um agai nst an insured

18 | based on the payroll of a person who possesses a certificate
19 | of exenpti on.
20 Section 28. Section 440.191, Florida Statutes, is
21 | anended to read
22 (Substantial rewording of section. See
23 s. 440.191, F.S., for present text.)
24 440.191 Early Intervention Ofice.--
25 (1) The Early Intervention Ofice is created within
26 | the departnent in order to facilitate the self-executing
27 | features of the Wirkers' Conpensation Law and to conduct early
28 | intervention prograns.
29 (a) The primary responsibility of the Early
30| Intervention Ofice is to provide infornmation to educate
31| enpl oyees, enployers, carriers, and health care providers
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about their rights, responsibilities, and obligations under

this chapter and to facilitate the avoi dance or resol ution of

di sagreenents as provided in this section

(b) Upon receiving a notice of injury that results in

a lost-tine case, or upon obtaining by any other neans

know edge that a lost-tinme case has occurred, the Early

Intervention Ofice shall initiate contact with the injured

enpl oyee by nmail or tel ephone to provide informtion

concerning his or her rights, responsibilities, and

obligations, unless a petition for benefits has been filed for

that date of accident. The Early Intervention Ofice shal

facilitate access to its services through the establishnent of

atoll-free hotline.

(c) The Early Intervention Ofice nay contact and

assist the parties in avoiding or resol ving any di sagreenent

regardi ng the benefits under this chapter upon request for

assi stance froman injured worker, provider, enployer, or

carrier indicating that a potential disagreenment regarding the

provi sion of benefits under this chapter exists. Such

assi stance may only be rendered when there is no petition for

benefits filed for that date of accident.

(d) The Early Intervention Ofice nay obtain and

revi ew docunents, conduct interviews and conferences, and

collect other information necessary to assist the office in

facilitating the resolution of the disagreenent. Al parties

shal |l cooperate with the Early Intervention Ofice. Failure of

a party to provide information pursuant to this subsection

constitutes failure to conply with s. 440.185(5)(c). Upon

request, all parties shall provide requested docunments or

participate in an interview or conference within 7 cal endar

days after the request.

163
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(e) If, inthe course of carrying out its duties as

set forth in this section, the Early Intervention Ofice

identifies that a party has failed to conply with this

chapter, the office shall refer the failure to conply to the

appropriate regul ator.

(f) The dollar value of any benefits that are provided

or secured as a result of the Early Intervention Ofice's

facilitation efforts may not be included in any subsequent

award pursuant to s. 440.34(2).

(g) The departnent may by rule specify forns and

procedures for adnministering this section.
Section 29. Section 440.192, Florida Statutes, is
anended to read:

440.192 Procedure for resolving benefit disputes.--

(1)(a) Effective March 1, 2004 Subject—to—s—440—19%,

any enpl oyee seeking a benefit under this chapter shall nmke a

request upon the enployer or carrier for provision of the

benefit with specificity. Wthin 14 days after the enpl oyer or

carrier receives the request, the carrier or enpl oyer shal

pay the benefits requested or send a witten denial to the

enpl oyee. The departnent shall adopt by rule a formfor such a

request.
(b) Any enployee involved in a dispute, as defined in
s. 440.02, with a carrier whe—hasnet—+eceived—-aberefit—+o
bt I el I e Ll ed I "
chapter shall file by certified mail, or by electronic neans,
with the d ai ns Bureau approved—by—thebBeputy—Chief—Judge,-
wHth—the—oHce—oftheJudges—of Conpensation—Cratris a

petition for benefits which neets the requirenents of this

section and serve a copy upon the enpl oyer and carrier. Each

petition served and filed nust neet the specificity
164
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requirenments as provided in this section, have attached the

request as provided in paragraph (a), and include al

docunent ati on and evidence that supports that all benefits

sought in the petition are ripe, due, and owing. A petition

for benefits may contain a claimfor past benefits and

continuing benefits in any benefit category, but is linmted to

those that are ripe, due, and owing on the date the petition

is filed. The departnent by rule shall define what

docunentation is required to acconpany a petition for

particul ar benefits. A petition shall require nore than

notice pleading," and shall instead be required to satisfy

the requirenents of subsection (2). The Cains Bureau may

mai ntain an I nternet web page upon which the information

contained in the petition for benefits files shall be

vi ewabl e.
(c) Wthin 14 days after being served with the

petition for benefits, the carrier nust pay the requested

benefits without prejudice to its right to deny within 120

days after receipt of the petition or file a response to

petition with the dains Bureau and submit any evi dence under

its possession and control or that it coul d otherw se access

in support of its position. The carrier nust list all benefits

requested but not paid and explain its justification for

nonpaynent in the response to petition. A carrier that does

not deny conpensability in accordance with s. 440.20(4) is

deened to have accepted the enployee's injuries as

conpensabl e, unless it can establish material facts rel evant

to the issue of conpensability which could not have been

di scovered through reasonabl e investigation within the 120-day

period. The carrier shall provide copies of the response to

the filing party, enployer, and claimant by certified mail.
165
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(d) Any records not sent to the bureau by either the

claimant with the petition or carrier with the response nmay

not later be used as a basis for overturning a decision of the

peer review panel, except as otherw se provided.

(e) The dains Bureau may, by order of the Chief

Financial Oficer, strike those portions of the petition or

di sm ss any petition without prejudice if the petition or

underl yi ng request does not neet the requirenents for

specificity or for being ripe, due, and owing. Any disnissa

based on |l ack of being ripe, due, and owi ng or |ack of

specificity by the dains Bureau nmay be appealed to the Ofice

of the Judges of Conpensation Clainms within 10 days after the

date of the order. |If the Ofice of the Judges of Conpensation

Clains reinstates the petition, the 21-day period for the

carrier to pay or deny the requested benefits shall commence

on the date of the order of the judge of conpensation clains.

(f) Any petition not prosecuted shall be dism ssed

after 210 days pursuant to rul es adopted by the departnent.

(g) The bureau shall review accepted petitions and

admi ni ster the resolution of disputed clainms within such

petitions by:

1. Resolving the dispute through administrative

determ nati on based upon the evidence subnitted, in accordance

with rul es established by the bureau;

2. Referring a claimor clains to the Ofice of the

Judges of Conpensation O ains for adjudication; or

3. Referring a claimor clains to a nedical peer

revi ew panel for adjudication of a nedical dispute within 7

days after receipt of the response to the petition for

benefits.
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1| The bureau shall nake the initial determ nation of which

2| issues are appropriate for which type of determ nation or

3 | adj udi cati on and shall detern ne whet her sone issues require
4 | deternination before other issues can be deternined. The

5| dains Bureau shall informthe petitioner and the enpl oyer or
6| carrier of the category and the priority of each claim

7 (h) When the Cains Bureau deternines that peer review
8| is necessary for a petition or an issue or claimcontained in
9| a petition, the bureau shall refer the nedical dispute to a
10 | peer review organi zation and electronically transfer records
11| as provided in this chapter

12 (i) Issues distributed to the Ofice of the Judges of
13 | Conpensation O ains shall be docketed as such by the dains
14 | Bureau and referred to the Ofice of the Judges of

15 | Conpensati on d ai ns. Fhe—departrent—shaH—informenptoyees—of
16 | thetocat+on—of—theOCHiece—of—theJudges—of—Conpensation

17 . - oL .

18

19

20

21 .

22 | thejudges—of—conpensation—ectaiis—

23 (2) Upon receipt, the &tece—of—theJudges—of

24 | Conpensat+on C ai s Bureau shall review each petition and

25| shall dismiss each petition or any portion of such a petitiony
26 —the—udge ovwhA—hption—or—upen—themption—of—anyps -
27 | that does not on its face specifically identify or itenize the
28 | foll owi ng

29 (a) Nane, address, telephone nunber, and soci al

30 | security nunber of the enpl oyee.

31
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(b) Nane, address, and tel ephone nunber of the
enpl oyer.

(c) A detailed description of the injury and cause of
the injury, including the | ocation of the occurrence and the
date or dates of the accident.

(d) A detailed description of the enployee's job, work
responsibilities, and work the enpl oyee was perform ng when
the injury occurred.

(e) The tine period for which conpensation and the
specific classification of conpensation were not tinely
provided, with docunentation signed by an authorized nedica

provider or confirmatory consultation provider to support the

ri peness of the claimfor conpensation and the nedica

relationship of such | oss of earnings to the conpensabl e

acci dent .

(f) Date of maxi mum nedi cal inprovenent, character of
disability, and specific statenent of all benefits or
conpensation that the enpl oyee is seeking.

(g) Al specific travel costs to which the enpl oyee
bel i eves she or he is entitled, including dates of travel,
desti nati on, and purpose of travel, neans of transportation,

and nil eage and including the date the request for mleage was
filed with the carrier and a copy of the request filed with
the carrier.

(h) Specific listing of all nedical charges all eged
unpai d, including the nane and address of the nedica
provider, the anmounts due, and the specific dates of
treat ment.

(i) The type or nature of treatnent care or attendance
sought and the justification for such treatnent, with

docunent ati on signed by an authorized health care provider or
168
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confirmatory consultation provider to support that the claim

for treatnent or care is ripe, due, and owing and is nedically

necessary.
(j) Specific explanation of any other disputed issue
that a judge of conpensation clains will be called to rule
upon.
(k) Any other information necessary to identify the

benefits being sought and the reason the benefits are being

sought, and docunentation to support provision of those

benefits.
(1) A copy of the request upon the enployer or carrier

provi ded for under subsection (1).

(3)t4)r The petition nust include a certification by

the claimant or, if the claimant is represented by counsel

the claimant's attorney, stating that the claimnt, or
attorney if the clainmant is represented by counsel, has nmade a
good faith effort to resolve the dispute and that the clai mant

169
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or attorney was unable to resolve the dispute with the
carrier.

4)6?%—hb%ﬂt%hs%aﬁdfﬁg—%he—pfev#s#eﬁs—e%—s——AAG—SA——a
fudge—of—conpensatton—etars—ray not—award Attorney's fees are

not payable by the carrier for services expended or costs

incurred prior to the filing of a petition that does not neet
the requirenents of this section
(5) A nedical opinion other than the opinion of an

aut hori zed treating provider is inadm ssible in proceedings

before the O ai ns Bureau, the peer review panel, or the judges

of conpensation cl ai ns.

(6) When the Cains Bureau deternines that a minor

di spute, including, but not limted to, a dispute concerning

aver age weekly wage, penalties and interest on uncontested

benefits, nedical mleage disputes, and processing of
170
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1| stipulated settlenents, should be resol ved through

2| adm nistrative determ nation, the Cl ains Bureau shall make a

3| deternmination in accordance with the foll ow ng:

4 (a) The dains Bureau's investigation and

5| deternmination shall be informal in process and not subject to

6| rules of evidence. During the course of an investigation and

7| determnation, the Clains Bureau nmay order the parties and

8| witnesses to participate in interviews and may require records

9| to be produced to the dains Bureau as required by

10 | departnental rule. Any record in existence but not provided to

11 ) the Cains Bureau may not be used as a basis for overturning a

12 | determination by the Cains Bureau. The bureau may sever any

13 | parts of any petition and render a separate determ nation as

14 | to each matter at issue.

15 (b) As to each issue within the Cains Bureau's

16 | jurisdiction, the Cainms Bureau shall have 45 days to render

17 | an administrative deternination, deciding that:

18 1. The carrier should provide the benefit as

19 | request ed;

20 2. The benefit requested is not ripe, due, or ow ng;

21| or

22 3. The carrier should provide the requested benefit

23 | with nodification.

24 (7)(a) As used in regard to nedical disputes, the

25| term

26 1. "Peer review organi zati on" neans one or nore

27 | qualified entities selected by and contracted with the

28 | departnent which enpl oys or contracts with panel nenbers who

29 | are qualified to address nedi cal disputes.

30 2. "Panel menber" neans, at a mninmum a health care

31| provider, licensed by the State of Florida, who has an active
171
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patient practice at |east 8 hours per week and who is enpl oyed

by, or under contract with, a peer review organi zati on that

provides contract services to the departnent to determne

nedi cal disputes for the Florida Wrkers' Conpensation system

3. "Peer review panel" neans the three panel nenbers

selected froma list of health care providers on a rotationa

basis to whoma particul ar nedical dispute has been referred

by the peer review organi zation after receipt fromthe dains

Bur eau.
(b) The departnent shall contract, by January 1, 2004,

with one or nore peer review organi zations for the perfornance

of peer review of nedical issues to final adjudication, the

cost of which shall be borne by the carrier. Contracted peer

revi ew organi zations shall be fully accredited by the

Utilization Review Accreditati on Conm ssion or another

conparabl e nationally recogni zed organi zati on, shall naintain

an office in this state, shall be subject to the jurisdiction

of this state, and shall be responsible for properly

credentialing and educating panel nmenbers and ensuring

conpliance with this section. Peer review organizations and

panel nenbers are immune fromliability in the execution of

their peer review functions to the extent provided in s.

766.101. Al information received by the peer review

organi zation or panel nenber shall be confidential to the

extent provided for in s. 440.102(8) except if such

information is adnitted into evidence before a judge of

conpensation clains as provided in this section

(c) Medical disputes, including issues of fact, shal

be decided in a summary manner by the peer revi ew panel

conposed of health care providers |licensed under the sane

chapter as the treating health care provider, fromthe records
172
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and pl eadi ngs submitted by the claimant with the petition and

by the enployer or carrier with the response. The peer review

process shall depend upon the enpl oyee and carrier each

expl ai ning the nature of the di spute and upon providing

sufficient docunentation for resolution of the issue or claim

The carrier nust subnit to the Cains Bureau, as provided

herein, its records and docunentation that support its deni al

within 21 days after being served with the petition for

benefits. The peer revi ew panel may consider any docunents

timely subnmitted by either party subject only to the

requi renents of this chapter. Chapter 90 does not apply to

proceedi ngs before the nedical review panel. The peer review

panel, within 7 days after the peer review organization

receives the referral fromthe O ai ns Bureau, shall issue a

written report, concurred in by at |east two nenbers of the

peer review panel, that includes a statenent of the issues

posed, the docunents or evidence reviewed, findings of fact

regardi ng the nedical issue, and the deternination and

adj udi cation by the panel regarding the issues. |f the peer

revi ew panel determ nes that a nonnedi cal issue nust be

resol ved before nmaking a determ nation and adj udi cati on of the

nedi cal dispute, the peer review panel shall remand the issue

to the Clains Bureau. The peer revi ew panel shall consider the

entire record created before the bureau, and not exanine the

clai mant or otherwi se seek to gather additional information. A

peer review panel may not make a finding of a degree of

permanent inpairnment which is greater than the greatest

permanent inpairnent rating given the clai mant by any

exam ni ng or treating physician, except upon stipulation of

the parties. Applying the standards of care, applicable

practice paraneters, and other relevant provisions of this
173
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chapter, the peer review panel shall nmake an initial

determ nati on and adjudi cation, pursuant to its contract with

the departnent, of the nedical nmerits of the dispute.

(d) The peer review panel shall transnit its decision

to the bureau.

(e) Any party is entitled to a reconsideration of any

initial adjudication by a peer review panel. Such party shal

i nvoke that right by filing a request for reconsideration with

the C ains Bureau, al so serving a copy of the request on al

other parties, on a formprescribed by the bureau, within 10

days after the decision being certified as nmil ed or otherw se

transnitted by the bureau to the parties. In the event of a

reconsi deration, any party nmay conduct discovery, including

nedi cal records requests, depositions of authorized nedica

providers, confirmatory consultation providers, or factua

W t nesses. Peer review panel nenbers are not subject to

di scovery except as provided in this section. Any depositions

taken for this purpose may be presented in transcribed formt,

vi deot aped format, or both. The rules of evidence do not apply

to what evidence is discoverable fromthese sources or

admi ssi bl e before the nedi cal peer review panel except as

regards privileges. No privilege shall be waived by operation

of this section, and no privileged material shall be

admi ssi bl e through operation of this section. The parties

shal |l conpl ete discovery and subnmit all such discovery as

permitted herein to the Cainms Bureau within 90 days after

filing the request with the Cains bureau. No evidence

submtted after the 90-day period shall be considered by the

peer review panel. The reconsideration shall be adjudi cated by

t he sane peer review panel that issued the origina

determnation, if possible. If a nenber of the original pane
174

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

gggr ga Senate - 2003 CS for CS for SB 1132

i
2552-03

i s unavail able, the contracting organi zation shall substitute

a provider of like qualifications and of |ike specialty to

repl ace the unavail abl e nenber. The peer revi ew panel shall

consider the entire record created by the parties in the

reconsi deration period. The peer revi ew panel nmay not exam ne

the clai mant or otherw se seek to gather additiona

information for reconsideration. Applying the standards of

care, applicable practice paraneters, and ot her rel evant

provisions of this chapter, the peer review panel shall nake a

final determination and final adjudication, pursuant to its

contract with the departnent, of the nedical nerits of the

di spute within 25 days after receipt of all information upon

whi ch the peer review panel is to nake its adjudication

(f) Any party nmay appeal the decision or findings of

the Cains Bureau, the final adjudication of the peer review

panel, or the order of the Ofice of the judge of conpensation

clains to the Workers' Conpensation Appellate Tribunal within

30 days after the decision or findings, final adjudication, or

order.
(8)(a) An adnministrative deternination by the dains

Bur eau becones final and enforceable 30 days after it is

rendered unless an appeal is filed with the Wrkers

Conpensation Appellate Tribunal. Final adjudications of a peer

revi ew panel and orders of the Ofice of the Judges of

Conpensation C ains shall becone final and enforceabl e 30 days

after the final adjudication or order is entered.

(b) After the Cains Bureau issues a determnation and

reconmendation on adm nistrative issues, the bureau may

assign issues to the judge of conpensation clains to take

evi dence and hold a hearing for the purpose of deciding a

claimant's entitlenent to di sputed benefits.
175
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(c) Any records or docunentation reasonably avail abl e

to a party and otherw se authorized and adni ssi ble under this

chapter, which are not provided to the clains bureau within

the 21-day period, shall not be used in any proceeding as a

basis for challenging a peer review deternination

(9)(a) The judge of conpensation clains may direct

pretrial procedure, discovery, and all other procedura

i ssues, subject to rules adopted by the Ofice of the Judges

of Conpensation Cains. The judge may issue subpoenas and such

ot her orders as necessary to conpel production of evidence;

however, an enpl oyee or agent of the Cains Bureau or of any

peer review panel may not be subject to subpoena or otherwi se

called to testify unless there is first adduced ot her evidence

that the individual is conplicit in a fraud. Hearings before

the judge of conpensation clains shall be open to the public.

A judge of conpensation clains does not have jurisdiction to

resolve a nedical dispute.

(b) Each notion to disniss nmust state with

particularity the basis for the notion. Any petition not

prosecuted shall be disnissed after 210 days pursuant to rul es

adopted by the Ofice of the Judges of Conpensation d ai ns.

The judge of conpensation clains shall enter an order upon

such notions without hearing, unless good cause for hearing is

shown. \When any petition or portion of a petition is disnissed

for lack of specificity under this subsection, the clainant

nmust be all owed 20 days after the date of the order of

dismssal in which to file an anended petition. Any grounds

for disnissal for lack of specificity under this section which

are not asserted within 10 days after receipt of the petition

for benefits are wai ved.
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(10) After hearing the evidence, the judge shall issue

an order within 30 days. The order nust contain a decree that

enuner ates each benefit sought and the judge's decision to

grant or deny the benefits, along with any other order or

resolution directed by the judge. The order may al so contain

findings of fact and conclusions of |law. An order containing a

decree without findings of fact and concl usi ons of | aw becones

final 30 days after rendition unless a party files a request

for findings of fact and conclusions of law within 10 days

after rendition, in which case the decree is vacated by

operation of law. An order containing findings of fact and

conclusions of law along with a decree becones final 30 days

after rendition unless it is appealed to the Wrkers

Conpensation Appellate Tribunal as provided in this chapter

(11) A party may obtain review of a final order of a

judge of conpensation clainms by filing a notice of appeal with

the Workers' Conpensation Appellate Tribunal and serving a

copy upon the judge of conpensation clains who rendered the

decision, within 30 days after the rendition. The notice nust

state with specificity what issues are being appeal ed. The

Wor kers' Conpensation Appell ate Tri bunal shall conduct

pl enary, on-the-record review, exercising power judicial in

nature to the maxi numextent pernitted by the State

Constitution. The Wrkers' Conpensation Appellate Tribuna

shall not have jurisdiction to declare a statute or any part

t hereof unconstitutional, but shall apply the statute with due

regard for the due process rights of the parties.

(12) Any party seeking review of a decision rendered

by the Wirkers' Conpensation Appellate Tribunal nmay petition

the First District Court of Appeal within 30 days after the

deci sion by the Wirkers' Conpensation Appellate Tribunal. The
177
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First District Court of Appeal may grant certiorari or

ot herwi se revi ew deci sions of the Wrkers' Conpensation

Appel l ate Tribunal only to the extent necessary to protect the

rights of the parties under the State Constitution

(13) Procedural rules for adninistrative determnation

of clains by the dains Bureau, including the determ nations

of peer review panels, shall be governed by rul es adopted by

the Departnent of Financial Services. In determning the scope

of rul emaking authority under this section, the departnent

shal | have and be guided by the scope of rul enaking authority

exerci sed by the Suprene Court in making rules for civil

procedure and appel |l ate procedure respectively.

Section 30. Section 440.1925, Florida Statutes, is
anended to read:

440. 1925 Procedure for resolving naxi num nedi ca
i mprovenent or pernmanent inpairnent disputes.--
178
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1 (1) Notwithstanding the limtations on carrier

2 | independent nedical exami nations in s. 440.13, an enpl oyee or
3| carrier who wishes to obtain an opinion other than the opinion
4| of the treating physician or a confirmatory consultant an

5 | ageney—atvisor on the i ssue of pernmanent inpairnment may obtain
6 | one confirmatory consultati on independent—rediecal—examnation,
7 | except that the enpl oyee or carrier who selects the treating
8 | physician is not entitled to obtain an alternate opinion on

9| the issue of permanent inpairnent, unless the parties

10 | otherwi se agree. This section and s. 440.13(2) do not pernmit
11| an enployee or a carrier to obtain an additional nedica

12 | opinion on the issue of permanent inpairnment by requesting an
13 | alternate treating physician pursuant to s. 440. 13.

14 (2) A dispute as to the date of naxi num nedica

15 | i nprovenent, o+ degree of permanent inpairnent, or extent of
16 | functional |oss of inpairnent whieh—+snot——stubject—to—dispute
17 | resotution—acecordingto+ules—pronutgatedpursuant—to—S—

18 | 446134 shall be resolved according to the procedure set out
19| in this section.

20 (3) Disputes shall be resolved under this section

21 | when:

22 (a) Acarrier that is entitled to obtain a

23 | determ nation of an enpl oyee's date of naxi num nedi ca

24 | i nprovenent or pernanent inpairnment, or extent of functiona
25| 1 oss or inpairnent, has done so;

26 (b) The confirmatory consultation providers

27 | iadependent—redicat—examner—s opi nion on the date of the

28 | enpl oyee' s maxi mum nmedi cal i nprovenent, and degree of o

29 | permanent inpairnent, or extent of functional |oss or

30| disability, or any conbination thereof,differs fromthe

31| opi nion of the enployee's treating physician on either of
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1| those issues, or fromthe opinion of another confirnmatory

2 | consultation provi der the—expert—redical—advisor—appointed—-by
3 | the—ageney on the degree of permanent inpairnment or extent of
4| functional loss or disability, or both; or

5 (c) The carrier denies any portion of an enpl oyee's

6| claimpetition for benefits due to disputed issues concerning
7 | maxi num nedi cal inprovenent, e+ permanent inpairnent, or

8 | extent of functional |oss or inpairment, or any conbination

9 | thereof issues.

10 (4) Only opinions of the enployee's treating physician
11 ) or those of a confirmatory consultation provi der—an—-ageney
12 | redicat—advi-sor—or—an—independent—redical—examner are

13 | adnissible in proceedings before a peer review panel or judge
14 | of conpensation clains to resol ve disputes about nmaximm

15 | nedi cal inprovenent or inpairnent or about extent of

16 | functional loss or disability disptutes.

17 (5) The peer review panel judge—of—econpensation—ctais
18 | shall first resolve any dispute concerning the date on which
19 | the enpl oyee reached maxi mum nmedi cal inprovenment. The peer
20 | revi ew panel judge shall then deternine the degree of the
21 | enpl oyee' s pernanent inpairnment or of functional |oss or
22 | di sabi | i t y;—whieh—shatH—be—either—thehighest—or—towest
23 L i . . . . .
24 | thejudge—of—conpensation—ectains.
25 Section 31. Section 440.20, Florida Statutes, is
26 | anended to read:
27 440.20 Tinme for paynent of conpensation; penalties for
28 | late paynent. --
29 (1)(a) Unless it denies conpensability or entitlenent
30| to benefits, the carrier shall pay conpensation directly to
31| the enployee as required by ss. 440.14, 440.15, and 440.16, in
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accordance with the obligations set forth in such sections. If
aut hori zed by the enployee, the carrier's obligation to pay
conpensation directly to the enployee is satisfied when the
carrier directly deposits, by electronic transfer or other
neans, conpensation into the enployee's account at a financial
institution. As used in this paragraph, the term"financi al
institution" means a financial institution as defined in s.
655. 005(1) (h). Conpensation by direct deposit is considered
paid on the date the funds becone available for w thdrawal by
t he enpl oyee.

(b) Notwi thstandi ng any other provision of this
chapter, all insurance carriers, group self-insurance funds,
assessabl e mutual insurers, and the Joint Underwiting
Associ ation authorized to wite workers' conpensation
insurance in this state shall make available a notice in
witing to the enployer the fact that a state-authorized
deductible plan is available. Under this plan, an enployer may
pay, for each injury for which an enployee files a clai munder
this chapter as a deductible, up to the first $2,500 of the
total anount payabl e under conpensable clains related to such
injury. An enployer shall not be reinbursed for any anount
pai d under this paragraph; however, the reporting requirenents
of the enployer, relating to injuries required under any
provi sion under this chapter, are not altered or alleviated.
The rate base of any workers' conpensation insurance offered
pursuant to this chapter shall include the deductible
provi sion authorized by this paragraph. Any anounts paid by an
enpl oyer pursuant to this paragraph shall not apply in any way
to such enployer's experience rating for injury.

(2)(a) The carrier nust pay the first installnent of
conpensation or deny conpensability no later than the 14th
181
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cal endar day after the enployer receives notification netiee

of the injury or death, when disability is i mediate and

continuous for 8 cal endar days or nore after the injury. |If

the first 7 days of disability are nonconsecutive or del ayed,

the first install nent of conpensation is due on the sixth day

after the first 8 cal endar days of disability. The carrier

shal | thereafter pay conpensation in biweekly installnents or
as otherwi se provided in s. 440.15, unless the judge of
conpensation clainms determnes or the parties agree that an
alternate install ment schedule is in the best interests of the
enpl oyee.

(b) The carrier nust pay, disallow, or deny al

nedi cal, dental, pharmacy, and hospital bills submitted to the

carrier in accordance with departnent rule no later than 45

cal endar days after the carrier's receipt of the bill.

(3) Upon naking initial payment of indemnity benefits,

or upon suspension or cessation of paynent for any reason, the
carrier shall immediately notify the departnent that it has
commenced, suspended, or ceased paynent of conpensation. The
departnment may require such notification to the injured

enpl oyee, the enployer, and the departnent in the any fornmat

and manner it deems necessary to obtain accurate and tinely
notification repoerting.

(4) If the carrier is uncertain of its obligation to
provi de benefits or conpensation, +t+—ray—i+nitiatepayrent
wi-thout—prejudi-ce—antd—wthout—adm-tting—+iabiity-the carrier

shall imrediately and in good faith comence investigation of

the enployee's entitlenent to benefits under this chapter and
shall admit or deny conpensability within 120 days after the
initial provision of conpensation or benefits as required
under subsection (2) or s. 440.192(8). In addition, the
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carrier shall initiate paynent and continue the provision of

all benefits and conpensation as if the clai mhad been

accepted as conpensabl e, w thout prejudice and wi thout

admtting liability. Upon commencenent of paynent as required
under subsection (2) or s. 440.192(8), the carrier shal
provide witten notice to the enployee that it has elected to

pay all er—part of the claimpending further investigation
and that it will advise the enpl oyee of claimacceptance or
denial within 120 days. A carrier that fails to deny
conpensability within 120 days after the initial provision of
benefits or paynent of conpensation as required under
subsection (2) or s. 440.192(8) waives the right to deny
conpensability, unless the carrier can establish nateri al
facts relevant to the issue of conpensability that it could
not have di scovered through reasonable investigation within
the 120-day period. The initial provision of conpensation or
benefits, for purposes of this subsection, neans the first

i nstal l mrent of conpensation or benefits to be paid by the
carrier under subsection (2) or pursuant to a petition for
benefits under s. 440.192(8).

(5) |If the enpl oyer has advanced conpensation paynents
or benefits to the enployee, the carrier shall reinburse the
enpl oyer for the advanced paynents if the enployee is entitled
to conpensation and benefits pursuant to this chapter. The
carrier may deduct such rei nbursenents fromthe enpl oyee's
conpensation installnents or, if applicable, frompaynents to
t he enpl oyee ordered by a judge of conpensation cl ai ns.

(6)(a) If any installment of conpensation for death or
dependency benefits, or for disability, pernmanent inpairnent,
or wage | oss benefits payabl e without an award is not paid
within 7 days after it becones due, as provided in subsection

183
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(2), subsection (3), or subsection (4), there shall be added
to such unpaid install ment a punitive penalty of an anpunt
equal to 20 percent of the unpaid installnment er—$5, which
shall be paid at the sane tine as, but in addition to, such
i nstal l mrent of conpensation. This penalty does not apply for
| at e paynents resul ti ngr—untess—notiee—+s—Titedunder
stbseeti-on—{(4)—or—untess—suchnonpayrent—r+esutts from

condi ti ons over which the enpl oyer or carrier had no control

When any installment of conpensation payable w thout an award
has not been paid within 7 days after it becane due and the
cl ai mant concl udes the prosecution of the claimbefore a judge
of conpensation clains w thout having specifically clained
addi tional conpensation in the nature of a penalty under this
section, the claimant will be deened to have acknow edged
that, owing to conditions over which the enployer or carrier
had no control, such installnment could not be paid within the
period prescribed for paynent and to have waived the right to
cl ai m such penalty. However, during the course of a hearing,
t he judge of conpensation clains shall on her or his own
notion raise the question of whether such penalty should be
awar ded or excused. The departnent nmay assess w thout a
hearing t he puniti~ve penalty agai nst either the enployer or
t he ihAsurance carrier, dependi ng upon who was at fault in
causi ng the delay. The insurance policy cannot provide that
this sumw |l be paid by the carrier if the departnment or the
judge of conpensation clains determnes that the punitive
penal ty shoul d be paid ratde by the enployer rather than the
carrier. Any additional installnent of conpensation paid by
the carrier pursuant to this section shall be paid directly to
t he enpl oyee by check or, if authorized by the enpl oyee, by
direct deposit into the enpl oyee's account at a financi al

184
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institution. As—usedinthis—subseetion—thetermfnancial

655-065(H(h)—

(b) For dates of service on or after January 1, 2004,

the departnent shall require that all nedical, hospital

pharnacy, or dental bills that have been properly subnmitted by

the provider in accordance with departnent rule are tinely

pai d, disallowed, or denied by the carrier or its authorized

vendor within 45 cal endar days after the carrier's receipt of

the bill. The carrier shall pay, to the Wrkers' Conpensation

Adm ni stration Trust Fund, a penalty of:

1. Twenty-five dollars for every bill bel ow 95 percent

and equal to or greater than 90 percent which is untinely

pai d, disallowed, or denied.

2. Fifty dollars for every bill bel ow 90 percent which

is untinely paid, disallowed, or denied.

(c) The departnent may adopt rules to adm nister this

secti on.

(7) |f any conpensation, payable under the ternms of an
award, is not paid within 7 days after it becones due, there
shal | be added to such unpai d conpensation an anpbunt equal to
20 percent thereof, which shall be paid at the sane tine as,
but in addition to, such conpensation, unless review of the
conpensation order making such award is had as provided in s.
440. 25.

(8) In addition to any other penalties provided by
this chapter for late paynent, if any installnment of
conpensation is not paid when it becones due, the enployer,
carrier, or servicing agent shall pay interest thereon at the
rate deternmined pursuant to s. 55.03 for the year in which the

payment was due and in which it remi ned unpaid. The
185
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applicable interest rate for any period nmust always be the

interest rate applicable to that period pursuant to | aw

I nterest nust be conputed as sinple interest and nust be paid

for any periods ef—12—percent—per—year fromthe date the

i nstal |l mrent becones due until it is paid, whether such

installment is payable without an order or under the terns of
an order. The interest paynent shall be the greater of the
amount of interest due or $5.

(a) Wthin 30 days after final paynent of conpensation
has been nmade, the enployer, carrier, or servicing agent shal
send to the departnent a notice, in accordance with a fornmat
and manner prescribed by the departnent, stating that such
final paynent has been made and stating the total anpunt of
conpensation paid, the nane of the enployee and of any other
person to whom conpensati on has been paid, the date of the
injury or death, and the date to which conpensation has been
pai d.

(b) If the enployer, carrier, or servicing agent fails
to so notify the departnent within such tine, the departnment
shal | assess agai nst such enpl oyer, carrier, or servicing
agent a civil penalty in an anmount not over $100.

(c) In order to ensure carrier conpliance under this
chapter and provisions of the Florida |nsurance Code, the
Ofice of Insurance Regul ation departrent shall nonitor,
audit, and investigate the performance of carriers by

conducting market conduct exami nations, as provided in s.
624. 3161, and conducting investigations, as provided in s.

624.317. The departnent shall require that estabHshby—rute

ra-mmperforrance—standards—for—ear+iers—to—enstre—that—a

mat-ram-of—96—pereent—oef—alt conpensation benefits be are

timely paid in accordance with this section. The depart nent
186
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shal | i npose penalties Hnhe—a—carrier—as—provided—in—s—
44013(1H)(b)y—up—te—$50 for each | ate paynment of conpensation

that is below the m ninum 95 96 percent performance standard.

A carrier shall pay to the Wrkers' Conpensation

Adm ni stration Trust Fund a penalty of:

1. Fifty dollars for each install nent of conpensation

bel ow 95 percent and equal to or greater than 90 percent which

is tinmely paid.

2. One hundred dollars for each installnment of

conpensati on bel ow 90 percent which is tinely paid.

(c) The departnent shall adopt rules to adm nister

this section.

Thi s paragraph does not affect the inposition of any penalties
or interest due to the claimant. If a carrier contracts with a
servicing agent to fulfill its adm nistrative responsibilities
under this chapter, the paynent practices of the servicing
agent are deenmed the paynent practices of the carrier for the
pur pose of assessing penalties against the carrier

(9) The departnent may upon its own initiative at any
time in a case in which paynments are being nade without an
award i nvestigate sane and shall, in any case in which the
right to conpensation is controverted, or in which paynents of
conpensati on have been stopped or suspended, upon receipt of
notice fromany person entitled to conpensation or fromthe
enpl oyer that the right to conpensation is controverted or
t hat paynents of conpensation have been stopped or suspended,
make such investigations, cause such nedical exam nation to be
made, or hold such hearings, and take such further action as
it considers will properly protect the rights of all parties.
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(10) |If Vhenever the departnent considers deems it
advisable, it may require any enpl oyer to make a deposit with

the Chief Financial Oficer Freasturer to secure the pronpt and
conveni ent paynents of such conpensation; and paynents

t heref rom upon any awards shall be nade upon order of the
departnent or judge of conpensation cl ai ns.

(11)(a) Wien a clainmant is not represented by counsel
upon joint petition of all interested parties, a | unmp-sum
payment in exchange for the enployer's or carrier's rel ease
fromliability for future nedical expenses, as well as future
payrments of conpensation expenses and any ot her benefits
provi ded under this chapter, shall be allowed at any tine in
any case in which the enployer or carrier has filed a witten
notice of denial within 120 days after the enpl oyer receives
notice of the injury, and the judge of conpensation clains at
a hearing to consider the settlenent proposal finds a
justiciable controversy as to |l egal or nedical conpensability
of the clainmed injury or the alleged accident. The enpl oyer
or carrier may not pay any attorney's fees on behalf of the
claimant for any settlenent under this section unless
expressly authorized el sewhere in this chapter. Upon the joint
petition of all interested parties and after giving due

consideration to the interests of all interested parties, the
j udge of conpensation clainms nay enter a conpensation order
approvi ng and aut hori zing the discharge of the liability of

t he enpl oyer for conpensation and renedial treatnment, care,
and attendance, as well as rehabilitation expenses, by the
payrment of a lunp sum Such a conpensation order so entered
upon joint petition of all interested parties is not subject
to nodi fication or review under s. 440.28. If the settlenment
proposal together with supporting evidence is not approved by
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1| the judge of conpensation clains, it shall be considered void.
2 | Upon approval of a | unp-sum settlenent under this subsection
3 | the judge of conpensation clains shall send a report to the

4 | Chief Judge of the anpbunt of the settlenent and a statenment of
5| the nature of the controversy. The Chief Judge shall keep a

6| record of all such reports filed by each judge of conpensation
7| clains and shall subnit to the Legislature a summary of al

8 | such reports filed under this subsection annually by Septenber
91| 15.

10 (b) When a clainmant is not represented by counsel

11 | upon joint petition of all interested parties, a | unmp-sum

12 | paynent in exchange for the enployer's or carrier's rel ease
13| fromliability for future nedical expenses, as well as future
14 | paynents of conpensation and rehabilitati on expenses, and any
15| other benefits provided under this chapter, nmay be allowed at
16 | any tine in any case after the injured enpl oyee has attained
17 | maxi num nedi cal inprovenent. An enployer or carrier nmay not

18 | pay any attorney's fees on behalf of the claimnt for any

19 | settlenent, unless expressly authorized el sewhere in this
20 | chapter. A conpensation order so entered upon joint petition
21| of all interested parties shall not be subject to nodification
22 | or review under s. 440.28. However, a judge of conpensation
23| clains is not required to approve any award for | unp-sum
24 | paynent when it is determ ned by the judge of conpensation
25| clains that the paynent being nade is in excess of the value
26 | of benefits the claimnt would be entitled to under this
27 | chapter. The judge of conpensation clains shall nmake or cause
28 | to be made such investigations as she or he considers
29 | necessary, in each case in which the parties have stipul at ed
30| that a proposed final settlenent of liability of the enpl oyer
31| for conpensation shall not be subject to nodification or
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revi ew under s. 440.28, to detern ne whether such fina

di sposition will definitely aid the rehabilitation of the
injured worker or otherwise is clearly for the best interests
of the person entitled to conpensation and, in her or his

di scretion, may have an investigation made. The joint petition
and the report of any investigation so nade will be deened a
part of the proceeding. An enployer shall have the right to
appear at any hearing pursuant to this subsection which
relates to the discharge of such enployer's liability and to
present testinony at such hearing. The carrier shall provide
reasonabl e notice to the enployer of the tine and date of any
such hearing and i nformthe enpl oyer of her or his rights to
appear and testify. The probability of the death of the

i njured enpl oyee or other person entitled to conpensation
before the expiration of the period during which such person
is entitled to conpensation shall, in the absence of special
ci rcunst ances nmki ng such course i nproper, be deternmined in
accordance with the nost recent United States Life Tabl es
publ i shed by the National Ofice of Vital Statistics of the
United States Departnent of Health and Human Services. The
probability of the happening of any other contingency
affecting the amount or duration of the conpensation, except
the possibility of the remarriage of a surviving spouse, shal
be disregarded. As a condition of approving a | unp-sum paynent
to a surviving spouse, the judge of conpensation clains, in

t he judge of conpensation clains' discretion, may require
security which will ensure that, in the event of the
remarriage of such surviving spouse, any unaccrued future
payments so paid may be recovered or recouped by the enpl oyer
or carrier. Such applications shall be considered and
deternined in accordance with s. 440. 25.
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(c) Notwithstanding s. 440.21(2), when a claimant is
represented by counsel, the claimant may waive all rights to
any and all benefits under this chapter by entering into a
settl enment agreenent releasing the enployer and the carrier
fromliability for workers' conpensation benefits in exchange
for a lunmp-sum paynent to the clainmant. The settl enent
agreenent requires approval by the judge of conpensation
clains only as to the attorney's fees paid to the claimant's
attorney by the clainmant. The parties need not subnmit any

i nformati on or docunentation in support of the settlenent,
except as needed to justify the anmobunt of the attorney's fees.
Nei t her the enployer nor the carrier is responsible for any
attorney's fees relating to the settlenent and rel ease of
clainms under this section. Paynent of the |unp-sum settlenent
anount nust be made within 14 days after the date the judge of
conpensation clainms nails the order approving the attorney's
fees. Any order entered by a judge of conpensation clains
approving the attorney's fees as set out in the settlenent
under this subsection is not considered to be an award and is
not subject to nodification or review The judge of
conpensation clainms shall report these settlenents to the
Deputy Chief Judge in accordance with the requirenents set
forth in paragraphs (a) and (b). Settlenents entered into
under this subsection are valid and apply to all dates of

acci dent .

(d)1. Wth respect to any lunp-sum settl enent under
this subsection, a judge of conpensation clains nust consider
at the tine of the settlenent, whether the settl enent
al l ocation provides for the appropriate recovery of child
support arrearages.
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1 2. Wien reviewing any settlenent of |unp-sum paynent

2 | pursuant to this subsection, judges of conpensation clains

3| shall consider the interests of the worker and the worker's

4| fani |y when approving the settlenent, which nust consider and
5| provide for appropriate recovery of past due support.

6 (e) This section applies to all clains that the

7 | parties have not previously settled, regardl ess of the date of
8 | acci dent.

9 (12)(a) Liability of an enployer for future paynents
10 | of conpensation may not be di scharged by advance paynent

11 | unless prior approval of a judge of conpensation clainms or the
12 | departnent has been obtained as hereinafter provided. The

13 | approval shall not constitute an adjudication of the

14 | clainmant's percentage of disability.

15 (b) When the claimant has reached nmaxi mum recovery and
16 | returned to her or his former or equival ent enploynent with no
17 | substantial reduction in wages, such approval of a reasonable
18 | advance paynent of a part of the conpensation payable to the
19 | clainmant may be given infornally by letter by a judge of

20 | conpensation clains or by the departnent.

21 (c) In the event the claimant has not returned to the
22 | sane or equivalent enploynent with no substantial reduction in
23 | wages or has suffered a substantial |oss of earning capacity
24 | or a physical inpairnent, actual or apparent:

25 1. An advance paynent of conpensation not in excess of
26 | $2,000 may be approved informally by letter, without hearing,
27 | by any judge of conpensation clains or the Chief Judge.

28 2.  An advance paynent of conpensation not in excess of
29 | $2,000 may be ordered by any judge of conpensation clains

30| after giving the interested parties an opportunity for a

31| hearing thereon pursuant to not |ess than 10 days' notice by
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mai |, unless such notice is waived, and after giving due

consideration to the interests of the person entitled thereto.
When the parties have stipulated to an advance paynent of
conpensation not in excess of $2,000, such advance nay be
approved by an order of a judge of conpensation clains, with
or without hearing, or informally by letter by any such judge
of conpensation clains, or by the departnent, if such advance
is found to be for the best interests of the person entitled

t heret o.

3. Wien the parties have stipulated to an advance
paynment in excess of $2,000, subject to the approval of the
departnent, such paynent nmay be approved by a judge of
conpensation clainms by order if the judge finds that such
advance paynent is for the best interests of the person
entitled thereto and is reasonabl e under the circunstances of
the particular case. The judge of conpensation clains shal
make or cause to be nade such investigations as she or he
consi ders necessary concerning the stipulation and, in her or
his discretion, may have an investigation of the matter nmde.
The stipulation and the report of any investigation shall be
deened a part of the record of the proceedings.

(d) When an application for an advance paynent in
excess of $2,000 is opposed by the enployer or carrier, it
shal |l be heard by a judge of conpensation clainms after giving
the interested parties not |less than 10 days' notice of such
hearing by mail, unless such notice is waived. In her or his
di scretion, the judge of conpensation clains nmay have an
i nvestigation of the matter made, in which event the report
and recommendation will be deened a part of the record of the
proceedi ngs. |If the judge of conpensation clains finds that
such advance paynent is for the best interests of the person
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entitled to conpensation, will not materially prejudice the

rights of the enployer and carrier, and is reasonabl e under
the circunstances of the case, she or he may order the sane
pai d. However, in no event nmay any such advance payment under
this paragraph be granted in excess of $7,500 or 26 weeks of
benefits in any 48-nonth period, whichever is greater, from
the date of the |ast advance paynent.

(13) If the enployer has nmade advance paynents of
conpensation, she or he shall be entitled to be reinbursed out
of any unpaid installnment or installnents of conpensation due.

(14) Wen an enpl oyee is injured and the enpl oyer pays
the enployee's full wages or any part thereof during the
period of disability, or pays nedical expenses for such
enpl oyee, and the case is contested by the carrier or the
carrier and enployer and thereafter the carrier, either
voluntarily or pursuant to an award, makes a paynent of
conpensation or nedical benefits, the enpl oyer shall be
entitled to reinmbursenent to the extent of the conpensation
pai d or awarded, plus nedical benefits, if any, out of the
first proceeds paid by the carrier in conpliance with such
vol untary paynent or award, provided the enployer furnishes
satisfactory proof to the judge of conpensation clains of such
payment of conpensation and nedi cal benefits. Any paynent by
t he enpl oyer over and above conpensation paid or awarded and
nmedi cal benefits, pursuant to subsection (13), shall be
considered a gratuity.

(15)(a) The departnent shall exam ne on an ongoi ng
basis clainms files in accordance with s. 624.3161 and this
chapter and may inpose fines pursuant to s. 624.310(5) and
this chapter in order to identify questionabl e clains-handling
t echni ques, questionable patterns or practices of clainms, or a
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pattern of repeated unreasonably controverted clains by
carriers, as defined in s. 440.02, third-party adninistrators,

or other clainms-handling entities providing services to

enpl oyees pursuant to this chapter. |f the departnent finds
such questionabl e techni ques, patterns, or repeated
unreasonably controverted clains as constitute a genera

busi ness practice of a carrier, as defined in s. 440. 02,
third-party adnministrators, or other clains-handling entities

the departnent shall take appropriate action so as to bring
such general business practices to a halt pursuant to s.

440. 38(3) or may inpose penalties pursuant to s. 624.4211. The
departnment may initiate investigations of questionable

techni ques, patterns, practices, or repeated unreasonably
controverted clainms by carriers, third-party adninistrators,

or other claims-handling entities. The departnent nmay by rule

establish forms and procedures for corrective action plans and
for auditing carriers.

(b) As to any exam nation, investigation, or hearing
bei ng conducted under this chapter, the Chief Financial
O ficer tnasurance—Conmm-sstoner or his or her designee:

1. My adninister oaths, exanine and cross-exam ne

W t nesses, receive oral and docunentary evi dence; and
2. Shall have the power to subpoena w tnesses, conpe
their attendance and testinony, and require by subpoena the
production of books, papers, records, files, correspondence,
docunents, or other evidence which is relevant to the inquiry.
(c) If any person refuses to conply with any such
subpoena or to testify as to any matter concerning which she
or he may be lawfully interrogated, the GCrcuit Court of Leon
County or of the county wherein such exam nation
i nvestigation, or hearing is being conducted, or of the county
195
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1| wherein such person resides, may, on the application of the

2 | departnent, issue an order requiring such person to conply

3| with the subpoena and to testify.

4 (d) Subpoenas shall be served, and proof of such

5| service made, in the sane manner as if issued by a circuit

6| court. Wtness fees, costs, and reasonable travel expenses, if
7| clained, shall be allowed the sane as for testinony in a

8| circuit court.

9 (e) The departnent shall publish annually a report

10 | which indicates the pronptness of first paynment of

11 | conpensation records of each carrier, third-party

12 | adninistrators, or other clains-handling entities or

13 | self-insurer so as to focus attention on those carriers or

14 | self-insurers with poor paynent records for the preceding

15| year. The departnent shall take appropriate steps so as to

16 | cause such poor earr+et paynent practices by carriers,

17 | third-party adm nistrators, or other clains-handling entities
18 | to halt pursuant to s. 440.38(3). In addition, the departnent
19 | shall take appropriate action so as to halt such poor paynent
20 | practices of self-insurers. "Poor paynent practice" neans a
21 | practice of late paynent sufficient to constitute a genera
22 | busi ness practi ce.
23 (f) The departnent shall pronulgate rul es providing
24 | guidelines to carriers, as defined in s. 440.02, third-party
25| adnministrators, other clains-handling entities,
26 | self-insurers, and enployers to indicate behavior that may be
27 | construed as questionabl e clains-handling techniques,
28 | questionabl e patterns of clains, repeated unreasonably
29 | controverted clains, or poor paynment practices.
30 (16) Any penalty assessed by the departnent under this
31| section nust be paid within 30 days after the date the
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1| inposition of the penalty becones final. If an enployer fails
2| to pay a penalty assessed by the departnment as provided in
3| this section, the departnent shall refer such failure to pay
4] to the appropriate licensing entity applicable to the
5| enpl oyer. A Ne penalty assessed under this section may be
6 | recouped by any carrier or self-insurer in the rate base, the
7| premium or any rate filing. The Ofice of |nsurance
8 | Regul ati on PBepartrent—ef—tnsurance shall enforce this
9 | subsection with regard to insurers.

10 (17) The departnent may by rule establish audit

11 | procedures and set standards for the Automated Carrier

12 | Perfornmance System

13 Section 32. Subsection (3) of section 440.24, Florida
14 | Statutes, is anended to read:

15 440. 24 Enforcenent of conpensation orders;

16 | penalties. --

17 (3) In any case where the enployer is a self-insurer
18 | and fails to conply with any conpensation order of a judge of
19 | conpensation clains or court within 10 days after such order
20 | becones final, the Departnent of Financial Services tnastrance
21 | may suspend or revoke any authorization previously given to
22 | the enployer to be a self-insurer, and the Florida

23| Self-Insurers Quaranty Association, |ncorporated, may call or
24 | sue upon the surety bond or exercise its rights under the

25| letter of credit deposited by the self-insurer with the

26 | association as a qualifying security deposit as may be

27 | necessary to satisfy the order

28 Section 33. 440.25, Florida Statutes, is anended to
29 | read:

30 440. 25 Procedures for nediation and hearings. --

31
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1 (1) Within—90—days—after—apetition—for—benefits—+s
2 | Htet—under—s—446-—192-A nedi ati on conference concerni ng such
3| petition may shatt be held at the el ection and expense of the
4 | parties regarding any issues assigned by the bureau to the

5] judge of conpensation clains. Mediation nay be held at the

6 | el ection and expense of the parties regardi ng any settl enent
7| of the claimpursuant to s. 440.20. Wthin—40—days—after—stch
8 L s fited—theiud F . Lo b

9 . . . o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 (2) Any party who participates in a nediation

27 | conference shall not be precluded fromrequesting a hearing
28 | followi ng the nediation conference should both parties not

29 | agree to be bound by the results of the nedi ati on conference.
30| A nediation conference is required to be held unless this

31| requirenent is waived by the Deputy Chief Judge. No later than
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1| 3 days prior to the nediation conference, all parties nust

2| submit any applicable notions, including, but not limted to,
3]l antion to waive the nedi ation conference, to the judge of

4 | conpensation clains.

5 (3)(a) Sueh Mediation conferences eenference shall be
6 | conducted informally and do dees not require the use of forma
7| rules of evidence or procedure. Any information fromthe

8| files, reports, case sunmaries, nediator's notes, or other

9 | communi cations or materials, oral or witten, relating to a

10 | nedi ati on conference under this section obtained by any person
11 | perfornming nediation duties is privileged and confidential and
12 | may not be disclosed without the witten consent of al

13 | parties to the conference. Any research or evaluation effort
14 | directed at assessing the nediation programactivities or

15 | perfornmance nust protect the confidentiality of such

16 | information. Each party to a nediation conference has a

17 | privilege during and after the conference to refuse to

18 | di sclose and to prevent another from di sclosing conmunications
19 | made during the conference whether or not the contested issues
20 | are successfully resolved. This subsection and paragraphs
21| (4)(a) and (b) shall not be construed to prevent or inhibit
22 | the discovery or admissibility of any infornmation that is
23 | otherwi se subject to discovery or that is admi ssible under
24 | applicable law or rule of procedure, except that any conduct
25| or statenents nade during a nediation conference or in
26 | negotiati ons concerning the conference are inadnissible in any
27 | proceedi ng under this chapter
28
29
30
31
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(b) The parties shall conplete the pretrial

stipul ati ons before the concl usion of the nmediation conference
if the clainms, except for attorney's fees and costs, have not
been settled and if any clainms in any filed petition remain
unresol ved. The judge of conpensation clains nmay inpose
sanctions against a party or both parties for failing to
conplete the pretrial stipulations before the concl usion of

t he nedi ation conference.

(4)(a) |If the parties fail to agree upon witten
subm ssion of pretrial stipulations at the nediation
conference, the judge of conpensation clains shall order a
pretrial hearing to occur within 14 days after the date of
nedi ati on ordered by the judge of conpensation clainms. The
judge of conpensation clainms shall give the interested parties
at | east 7 days' advance notice of the pretrial hearing by
mail. At the pretrial hearing, the judge of conpensation
clains shall, subject to paragraph (b), set a date for the
final hearing that allows the parties at |east 60 days to
conduct di scovery unless the parties consent to an earlier
hearing date.

(b) Fhefitnat—hearingrust—be—hetd—and—conctuded
wHhi—90—days—after—thenediation—confterence—is—hekd—

Conti nuances may be granted only if the requesting party
denonstrates to the judge of conpensation clainms that the
201
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reason for requesting the continuance arises from
ci rcunst ances beyond the party's control. Requests for

conti nuances that are deternined by the judge of conpensation

clains to be of a nonenergency or frivolous nature shal

result in a sanction against the party nmaking the request. The

written consent of the claimant nust be obtai ned before any
request froma claimant's attorney is granted for an

addi tional continuance after the initial continuance has been
granted. Any order granting a continuance nmust set forth the
date and tine of the reschedul ed hearing. A continuance nmay be
granted only if the requesting party denpnstrates to the judge
of conpensation clains that the reason for requesting the
conti nuance arises fromcircunstances beyond the control of
the parties. The judge of conpensation clains shall report any
grant of two or nore continuances to the Deputy Chief Judge.

(c) The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
final hearing, served upon the interested parties by mail.

(d) The final hearing shall be held within 210 days
after receipt of the petition for benefits in the county where
the injury occurred, if the injury occurred in this state,
unl ess ot herwi se agreed to between the parties and authorized
by the judge of conpensation clains in the county where the
injury occurred. The judge of conpensation clains shall report

to the deputy chief judge any final hearing not held within

210 days after receipt of the petition for benefits and the

reason for the continuance.lf the injury occurred outside the

state and is one for which conpensation is payable under this

chapter, then the final hearing may be held in the county of

the enpl oyer's residence or place of business, or in any other

county of the state that will, in the discretion of the Deputy
202
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1| Chief Judge, be the nbst convenient for a hearing. The fina

2 | hearing shall be conducted by a judge of conpensation cl ai ns,
3| who shall, within 30 days after final hearing or closure of

4| the hearing record, unless otherw se agreed by the parties,

5] enter a final order on the nerits of the disputed issues. The
6 | judge of conpensation clains may enter an abbreviated fina

7| order in cases in which conpensability is not disputed. Either
8| party may request separate findings of fact and concl usi ons of
9| law. At the final hearing, the claimnt and enpl oyer nmay each
10 | present evidence with respect to the clains presented by the
11| petition for benefits and may be represented by any attorney
12 | authorized in witing for such purpose. Wen there is a

13| conflict in the nedical evidence subnmitted in the proceeding
14 | at—the—hearing, the provisions of ss.s-440.13 and 440.192

15| shall apply and the judge shall accept the peer review panel's
16 | determi nation regardi ng such nedical disputes. |f a peer

17 | review determ nati on has not been rendered, the judge of

18 | conpensation clains shall certify the disputed nedical issue
19| to the ains Bureau for referral to a peer review panel. The
20 | report or testinony of the confirmatory consultant expert

21 | redieat—adviser shall be nmade a part of the record of the

22 | proceedi ng and shall be given the sane consideration by the
23| judge of conpensation clains as is accorded other nedica

24 | evidence subnitted in the proceeding; and all costs incurred
25| in connection with such examination and testinony nmay be

26 | assessed as costs in the proceedi ng, subject to the provisions
27 | of s. 440. 13. Ne—judge—oef——conpensation—ctarns—rayrnake—=a

28 | Hndingof—a—degree—of——permanent—inpat-rrent—that—+s—greater
29 | than—the—greatest—permanent—impar-rrent—rat-ng—gven—the

30 | etaimant—by—any—examaing—or—t+reating—phystetran—except—upon
31 | stiputation—of—theparties—Any benefit due but not raised at
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1| the final hearing which was ripe, due, or owing at the tine of
2| the final hearing is waived.

3 (e) The order nmeking an award or rejecting the claim
4 | referred to in this chapter as a "conpensation order," shal

5| set forth the findings of ultimate facts and the nandate; and
6 | the order need not include any other reason or justification
7 | for such mandate. The conpensation order shall be filed in the
8| Ofice of the Judges of Conpensation Cainms at Tall ahassee. A
9 | copy of such conpensation order shall be sent by mail to the
10 | parties and attorneys of record at the | ast known address of
11| each, with the date of nmmiling noted thereon

12 (f) Each judge of conpensation clains is required to
13 | subnmit a special report to the Deputy Chief Judge in each

14 | contested workers' conpensation case in which the case is not
15| determined within 30 days of final hearing or closure of the
16 | hearing record. Said formshall be provided by the director of
17 | the Division of Admi nistrative Hearings and shall contain the
18 | nanes of the judge of conpensation clains and of the attorneys
19 | involved and a brief explanation by the judge of conpensation
20| clainms as to the reason for such a delay in issuing a fina

21 | order.

22 (g) Notwithstandi ng any other provision of this

23 | section, the judge of conpensation clains nmay require the

24 | appearance of the parties and counsel before her or him

25| without witten notice for an energency conference where there
26 | is a bona fide energency involving the health, safety, or

27 | wel fare of an enpl oyee. An energency conference under this

28 | section may result in the entry of an order or the rendering
29 | of an adjudication by the judge of conpensation clainms. This
30 | section does not grant jurisdiction over nedical issues or

31| nedical disputes to a judge of conpensation clai ns.
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(h) To expedite dispute resolution and to enhance the
sel f-executing features of the Wrkers' Conpensation Law, the
Deputy Chi ef Judge shall nake provision by rule or order for
the resolution of appropriate notions by judges of
conpensation clainms wthout oral hearing upon subm ssion of
brief witten statenents in support and opposition, and for
expedi ted di scovery and docketing. Unless the judge of
conpensation clainms, for good cause, orders a hearing under
paragraph (i), each claimin a petition relating to the
determ nation of pay under s. 440.14 shall be resol ved under
this paragraph wi thout oral hearing.

(i) To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resolved under this paragraph. A claim
in a petition or $5,000 or less for nedical benefits only or a
petition for reinbursenent for nileage for nedical purposes
shall, in the absence of conpelling evidence to the contrary,
be resol ved through the expedited dispute resol ution process
provided in this paragraph. For purposes of expedited
resolution pursuant to this paragraph, the Deputy Chief Judge
shal | make provision by rule or order for expedited and
limted discovery and expedited docketing in such cases. At
| east 15 days prior to hearing, the parties shall exchange and
file with the judge of conpensation clains a pretrial outline
of all issues, defenses, and w tnesses on a form adopted by
205
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the Deputy Chief Judge; provided, in no event shall such
hearing be held without 15 days' witten notice to al

parties. No pretrial hearing shall be held. The judge of
conpensation claims shall limt all argunent and presentation
of evidence at the hearing to a maxi mum of 30 minutes, and
such hearings shall not exceed 30 minutes in | ength. Neither
party shall be required to be represented by counsel. The
enpl oyer or carrier nay be represented by an adjuster or other
qgualified representative. The enpl oyer or carrier and any

W tness may appear at such hearing by tel ephone. The rul es of
evi dence shall be liberally construed in favor of all ow ng

i ntroduction of evidence.

(j) A judge of conpensation clains nmay, upon the
notion of a party or the judge's own notion, disniss a
petition for lack of prosecution if a petition, response,
notion, order, request for hearing, or notice of deposition
has not been filed during the previous 12 nonths unl ess good
cause is shown. A dismissal for lack of prosecution is wthout
prej udi ce and does not require a hearing.

(k) A judge of conpensation clains may not award
interest on unpaid nedical bills and the anmobunt of such bills
may not be used to cal culate the anount of interest awarded.
Regardl ess of the date benefits were initially requested,
attorney's fees do not attach under this subsection until 30
days after the date the carrier or self-insured enployer
receives the petition

(5)(a)l. Procedures with respect to appeals from
orders of judges of conpensation clains shall be governed by
rul es adopted by the Wrkers' Conpensation Appellate Tribuna
Suprere—Court. Such an order shall becone final 30 days after

206
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1| mailing of copies of such order to the parties, unless

2 | appeal ed pursuant to such rul es.

3 2. Procedures with respect to appeals fromorders of
4] the Wirkers' Conpensation Appellate Tri bunal shall be governed
5] by rul es adopted by the Suprene Court. Such an order becones
6| final 30 days after rendition of the order to be revi ewned,

7 | unl ess appeal ed pursuant to such rul es.

8 (b) An appellant may be relieved of any necessary

9| filing fee by filing a verified petition of indigency for

10 | approval as provided in s. 57.081(1) and may be relieved in
11 | whole or in part fromthe costs for preparation of the record
12 | on appeal if, within 15 days after the date notice of the

13 | estinated costs for the preparation is served, the appell ant
14| files with the judge of conpensation clains a copy of the

15 | designation of the record on appeal, and a verified petition
16 | to be relieved of costs. A verified petition filed prior to
17 | the date of service of the notice of the estimted costs shal
18 | be deened not tinely filed. The verified petition relating to
19 | record costs shall contain a sworn statenment that the

20 | appellant is insolvent and a conplete, detailed, and sworn

21| financial affidavit showing all the appellant's assets,

22| liabilities, and incone. Failure to state in the affidavit al
23 | assets and incone, including marital assets and i ncone, shal
24 | be grounds for denying the petition with prejudice. The Ofice
25| of the Judges of Conpensation Cainms shall adopt rules as nay
26 | be required pursuant to this subsection, including forns for
27 | use in all petitions brought under this subsection. The

28 | appellant's attorney, or the appellant if she or he is not

29 | represented by an attorney, shall include as a part of the

30| verified petition relating to record costs an affidavit or

31| affirmation that, in her or his opinion, the notice of appea

207
CODING:Words st+ieken are deletions; words underlined are additions.




gégr ga Senate - 2003 CS for CS for SB 1132

i
2552-03

1| was filed in good faith and that there is a probable basis for
2| the District Court of Appeal, First District, to find

3| reversible error, and shall state with particularity the

4| specific legal and factual grounds for the opinion. Failure to
5] so affirmshall be grounds for denying the petition. A copy of
6| the verified petition relating to record costs shall be served
7 | upon all interested parties. The judge of conpensation clains
8| shall pronmptly conduct a hearing on the verified petition
9]relating to record costs, giving at |east 15 days' notice to
10 | the appel lant, the departnent, and all other interested

11 | parties, all of whomshall be parties to the proceedi ngs. The
12 | judge of conpensation clainms nay enter an order w thout such
13| hearing if no objection is filed by an interested party within
14| 20 days fromthe service date of the verified petition

15| relating to record costs. Such proceedi ngs shall be conducted
16 | in accordance with the provisions of this section and with the
17 | workers' conpensation rules of procedure, to the extent

18 | applicable. In the event an insolvency petition is granted,

19 | the judge of conpensation clains shall direct the departnent
20| to pay record costs and filing fees fromthe Wrkers
21 | Conpensation Admi nistration Trust Fund pending fina
22 | disposition of the costs of appeal. The departnent may
23| transcribe or arrange for the transcription of the record in
24 | any proceeding for which it is ordered to pay the cost of the
25| record
26 (c) As a condition of filing a notice of appeal to the
27 | District Court of Appeal, First District, an enployer who has
28 | not secured the paynent of conpensation under this chapter in
29 | compliance with s. 440.38 shall file with the notice of appea
30| a good and sufficient bond, as provided in s. 59.13,
31| conditioned to pay the anpunt of the denmand and any i nterest

208
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and costs payable under the terns of the order if the appea

is disnissed, or if the District Court of Appeal, First
District, affirns the award in any anount. Upon the failure of
such enpl oyer to file such bond with the judge of conpensation
clains or the District Court of Appeal, First District, along
with the notice of appeal, the District Court of Appeal, First
District, shall disniss the notice of appeal

(6) An award of conpensation for disability may be

made after the death of an injured enpl oyee.

Any interested party shall have the right in any case of death

to require an autopsy, the cost thereof to be borne by the
party requesting it; and the judge of conpensation clains
shal |l have authority to order and require an autopsy and may,
in her or his discretion, withhold her or his findings and
award until an autopsy is held.

Section 34. Section 440.271, Florida Statutes, is
amended to read:

440. 271 Appeal of order of judge of conpensation
cl ai ns. --Revi ew of any order of a judge of conpensation clains
entered pursuant to this chapter shall be by appeal to the

209
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1| Wrkers' Conpensation Appellate Tribunal Brstriet—Coturt—of

2 | Appeat—Fi+st—bist+rt+et. Appeals shall be filed in accordance
3| with rules of procedure prescribed by the tribunal Suprere
4 | €ourt for review of such orders. The departnent shall be given
5] notice of any proceedi ngs when the cost of the record on

6 | appeal is paid by the Wrkers' Conpensation Adm nistrative

7 | Trust Fund, or when the matter involves pertarnngto—5—

8 | 446 25——+egarding—indigency—or s. 440.49, regarding the

9| Special Disability Trust Fund, and shall have the right to
10 | intervene in any proceedi ngs.

11 Section 35. Section 440.2715, Florida Statutes, is
12 | anended to read:

13 440. 2715 Access to courts through state video

14 | tel econferenci ng network. --The Wrkers' Conpensation Appellate
15| Tribunal and the First District Court of Appeal shall use the
16 | state video tel econferencing network established by the

17 | Departnent of Managenent Services to facilitate access to

18 | courts for purposes of workers' conpensation actions.

19 Section 36. Section 440.2725, Florida Statutes, is
20| created to read:
21 440. 2725 Revi ew of orders of W rkers' Conpensation
22 | Appellate Tribunal.--Orders of the Wrkers' Conpensation
23 | Appellate Tribunal shall be subject to review by certiorari
24 | or as otherwi se constitutionally necessary, to the First
25| District Court of Appeal. The petition shall be filed in
26 | accordance with rules of procedure prescribed by the Suprene
27 | Court for a review of such orders. The departnent nay
28 | intervene in any such review.
29 Section 37. Section 440.28, Florida Statutes, is
30 | anended to read:
31
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1 440.28 Modification of orders.--Upon a judge of

2 | conpensation clains' own initiative, or upon the application
3| of any party in interest, on the ground of a change in

4 | condition or because of a mstake in a determ nation of fact,
5] the judge of conpensation clains may, at any tine prior to 2
6 | years after the date of the |ast paynent of conpensation

7 | pursuant to the conpensation order the party seeks to nodify,
8| or at any tinme prior to 2 years after the date copies of an

9] order rejecting a claimare nailed to the parties at the | ast
10 | known address of each, review a conpensation case in

11 | accordance with the procedure prescribed in respect of clains
121 in s. 440.25 and, in accordance with such section, issue a new
13 | conpensation order which nay terninate, continue, reinstate,
14 | increase, or decrease such conpensation or award conpensation
15| Such new order shall not affect any conpensation previously
16 | paid, except that an award increasing the conpensation rate
17 | may be nmade effective fromthe date of the injury, and, if any
18 | part of the conpensation due or to becone due is unpaid, an
19 | award decreasi ng the conpensation rate may be nade effective
20| fromthe date of the injury, and any paynent nade prior

21 | thereto in excess of such decreased rate shall be deducted

22 | from any unpai d conpensation, in such manner and by such

23 | nethod as nmay be determ ned by the judge of conpensation

24 | clains. Peer review panels have the sanme jurisdiction to

25| review and nodify initial or final adjudications that they

26 | have rendered on the sane basis and within the sane paraneters
27 | as set forth in this section for judges.

28 Section 38. Section 440.29, Florida Statutes, is

29 | repeal ed

30 Section 39. Section 440.30, Florida Statutes, is

31 | anended to read
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440.30 Depositions.--Depositions of w tnesses or
parties, residing within or without the state, may be taken
and may be used in connection with proceedi ngs under the

Wor kers' Conpensation Law, either upon order of the judge of
conpensation clainms or at the instance of any party or
prospective party to such proceedings, and either prior to the
institution of a claim if the claimant is represented by an
attorney, or after the filing of the claimin the sane manner
for the sane purposes, including the purposes of discovery,
and subject to the sane rules; all as now or hereafter
prescribed by law or by rules of court governing the taking
and use of such depositions in civil actions at law in the
circuit courts of this state. Such depositions nmay be taken
before any notary public, court reporter, or deputy, and the
fees of the officer taking the sane and the fees of the

W tnesses attending the sane, including expert witness fees as
provided by law or court rule, shall be the sane as in
depositions taken for such circuit courts. Such fees may be
taxed as costs and recovered by the clainmant, if successful in
such workers' conpensation proceedings. |f no claimhas been
filed, then the carrier or enployer taking the deposition
shall pay the clainant's attorney a reasonable attorney's fee
for attending said deposition. The nenbers of a peer review

panel or enpl oyees of the bureau or of the Ofice of

Adj udi cati on are not subject to giving any deposition unl ess

the Deputy Chi ef Judge shall have deternined, after due

inquiry including an evidentiary hearing if necessary, that

there is basis to believe that the enpl oyee has been conplicit

with fraud
Section 40. Subsections (1) and (2) of section 440. 32,
Fl ori da Statutes, are anended to read
212
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1 440.32 Cost in proceedi ngs brought w thout reasonable
2| ground. - -

3 (1) If the judge of conpensation clains or any court

4 | having jurisdiction of proceedings in respect of any claimor
5 | conpensati on order or peer review adjudication determ nes that
6 | the proceedings in respect of such claimor order have been
7]instituted or continued w thout reasonable ground, the cost of
8 | such proceedi ngs shall be assessed agai nst the party who has

9] so instituted or continued the proceedings.

10 (2) If the judge of conpensation clains or any court
11 | having jurisdiction of proceedings in respect to any clains or
12 | defense under this section determines that the proceedings

13 | were maintained or continued frivolously, the cost of the

14 | proceedi ngs, including reasonable attorney's fees, shall be

15 | assessed against the offending attorney. If a penalty is

16 | assessed under this subsection, a copy of the order assessing
17 | the penalty may rmust be forwarded to the appropriate grievance
18 | conmittee acting under the jurisdiction of the Suprene Court.
19 | Penalties, fees, and costs awarded under this provision nay
20 | not be recouped fromthe party.
21 Section 41. Section 440.34, Florida Statutes, is
22 | anended to read:
23 440.34 Attorney's fees; costs.--
24 (1) A fee, gratuity, or other consideration nmay not be
25| paid for benefits secured services—tendered for a claimant in
26 | connection with any proceedi ngs arising under this chapter
27 | unl ess approved as reasonabl e by the judge of conpensation
28 | clains or court having jurisdiction over such proceedi ngs. For
29 | purposes of this section, the term"benefits secured" shal
30| reflect the foll ow ng: Except as provided by this section
31 | subseetion, any attorney's fee approved by a judge of

213
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conpensation clainms for benefits secured for serviees—+endered
to a claimant shall be must equal to 20 percent of the first

$5, 000 of the ampunt of the benefits secured, whether ordered
or agreed to by the parties, and 15 percent of the next—$50066
of—the—armount—of—thebenefi-ts—secured—10-percent—of—the
remai ni ng anount of the benefits secured to be provided during
the first 10 years after the date the claimis fil ed—and-5
perecent—of—the—benefts—secured—after—106—years. In the

al ternative However, the judge of conpensation clains nmay

approve an attorney's fee that may not exceed $2,500, based on

a nmaxi mum hourly rate of $150 per hour, if the judge of

conpensation clainms expressly finds that the fee, based upon

the total benefits secured, fails to fairly conpensate the

attorney and the benefits secured are |l ess than $10,000. In a

proceeding in which a carrier or enployer denies that an

injury occurred for which conpensation benefits are payable

and the clainmant prevails on the issue of conpensability, in

lieu of an attorney's fee equal to 15 percent of the benefits

secured, the judge of conpensation clains may award an

attorney's fee that nay not exceed $2,500, based on a nmaxi num

hourly rate of $150 per hour, if the judge of conpensation

clains expressly finds that the attorney's fee, based on the

benefits secured, fails to fairly conpensate the attorney and

b d he—f ol tow F . I I
. I I Lot PR "
juagrent—t he circunstances of the particular case warrant

such action. The judge of conpensation clains nay not approve

a conpensation order, a joint stipulation for a | unp-sum

settlenent, a stipulation or agreenent between a clai nant and

his or her attorney, or any other agreenent related to

benefits under this chapter which provides for an attorney's
214
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fee in excess of the anobunt permitted by this section. An

attorney's fee may not be due and does not begin to accrue for

a proceedi ng on nedical issues until the peer review panel has

issued its initial adjudication of the issue.+-

© 00 N o O W DN P
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17 (2) In awarding a reasonable claimant's attorney's

18 | fee, the judge of conpensation clains shall consider only

19 | those benefits secured by the attorney te—the—ctarmant—that
20 | the—attorney—+s—responstbte—for—securing. An attorney i s not
21 | entitled to attorney's fees for representation in any issue
22 | that was ripe, due, and owi ng and that reasonably coul d have
23 | been addressed during the pendency of other issues for the

24 | sane injury. The anount, statutory basis, and type of benefits
25 | obtai ned through |l egal representation shall be |isted on al
26 | attorney's fees awarded by the judge of conpensation cl ai ns.
27 | For purposes of this section, the term"benefits secured"

28 | reans—benefits—obtained—as—aresutt—of the—ctaimant-—s

29 | attorney—s—tegal—services—tendered—in—econnecton—wth—the

30 | etarmfor—benefits—Hewever—sueh—t+erm does not i nclude future
31| nedical benefits to be provided on any date nore than 5 years
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after the date the claimis filed. If an offer to settle an

i ssue pendi ng before a judge of conpensation clains is

communi cated in witing to the claimant or the claimant's

attorney at |least 30 days prior to the trial date on such

i ssue, benefits secured shall be only that anount awarded

above that specified in the offer to settle. |If nultiple

i ssues are pending before the judge of conpensation clains,

the offer of settlenent shall address each issue pending, and

shall state explicitly whether or not the offer on each issue

is severable. The witten offer shall al so unequivocally state

whether or not it includes nedical witness fees and expenses,

and all other costs associated with the claim
(3) |If any party the—<etaiwant should prevail in any
proceedi ngs before a judge of conpensation clains or court,

there shall be taxed agai nst the nonprevailing party enptoeyer

t he reasonabl e costs of such proceedings, not to include the
attorney's fees ef—the—etaimant. A clainant shall be
responsi ble for the paynent of her or his own attorney's fees,
except that a clainmant shall be entitled to recover a
reasonabl e attorney's fee froma carrier or enployer:

(a) Against whom she or he successfully asserts a
request for reconsideration petiti+oenr for nedical benefits

only, if the claimant has not filed or is not entitled to file
at such tinme a claimfor disability, permanent inpairnent,
wage-| oss, or death benefits, arising out of the sane
acci dent ;

(b) In any case in which the enployer or carrier files
a response to petition denying benefits with the Ofice of the
Judges of Conpensation Cainms and the injured person has
enpl oyed an attorney in the successful prosecution of the

216
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1| petition, subject to the restrictions on proceedi ngs for peer
2| reviewinitial adjudication upon which no fees shall be due;
3 (c) In a proceeding in which a carrier or enployer

4 | denies that an accident occurred for which conpensation

5| benefits are payable, and the clainmant prevails on the issue
6 | of conpensability; or

7 (d) In cases where the claimnt successfully prevails
8| in proceedings filed under s. 440.24 or s. 440. 28.

9

10 | Regardl ess of the date benefits were initially requested,

11| attorney's fees shall not attach under this subsection unti
12 | 30 days after the date the carrier or enployer, if

13 | self-insured, receives the petition. taapptyingthefactors

18 , , ,

19 (4) In such cases in which the claimant is responsible
20| for the paynment of her or his own attorney's fees, such fees
21| are a lien upon conpensation payable to the clai mant,

22 | notwi thstandi ng s. 440. 22.

23 (5) If any proceedings are had for review of any

24 | claim award, or conpensation order before any court, the

25| court may award the injured enpl oyee or dependent an

26 | attorney's fee to be paid by the enployer or carrier, inits
27 | discretion, which shall be paid as the court nmay direct.

28 (6) Retainer agreenments or contracts of representation
29 | may not be subnitted to a judge of conpensation clains for

30 | approval except in conjunction with an appropriate notion for
31| approval of a specific fee following the securing of a
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specific benefit or benefits. A judge of conpensation clains

nmay not prospectively approve a contract of representation

prior to the securing of the benefit.A judge of conpensation

clains may not enter an order approving the contents of a
retainer agreenent that pernits the escrowi ng of any portion
of the enpl oyee's conpensation until benefits have been
secur ed.

(7) The judge of conpensation clains shall not approve

a conpensation order, a joint stipulation for a | unp-sum

settlenent, a stipulation or agreenent between a clai nant and

his or her attorney, or any other agreenent related to

benefits under this chapter which provides for an attorney's

fee in excess of the anbunt permitted by this section
Section 42. Section 440.38, Florida Statutes, is
anended to read:

440.38 Security for conpensation; insurance carriers
and self-insurers.--

(1) Every enployer shall secure the paynent of
conpensation under this chapter

(a) By insuring and keeping insured the paynent of
such conpensation with any stock conpany or nutual conpany or
associ ati on or exchange, authorized to do business in the
st at e;

(b) By furnishing satisfactory proof to the Florida
Sel f-Insurers Quaranty Association, |Incorporated, created in
s. 440.385, that it has the financial strength necessary to
ensure tinely paynment of all current and future clains
i ndividually and on behalf of its subsidiary and affiliated
conpani es with enployees in this state and receiving an
aut hori zation fromthe Departnent of Financial Services

trsurancee to pay such conpensation directly. The associ ation
218
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1| shall review the financial strength of applicants for

2 | menbership, current nenbers, and forner nenbers and nmake

3 | recommendati ons to the Departnent of Financial Services

4 | tnsurance regarding their qualifications to self-insure in

5| accordance with this section and ss. 440. 385 and 440. 386. Fhe
6|4 b . I T e

7 I DEPTINONE I I o o I I

8 | reconmrendati-ons—are—erfroneous—

9 1. As a condition of authorization under paragraph

10| (a), the association nmay reconmend that the Departnent of

11 | Financi al Servi ces tnasurance require an enpl oyer to deposit

12 | with the association a qualifying security deposit. The

13 | association shall recomend the type and anount of the

14 | qualifying security deposit and shall prescribe conditions for
15| the qualifying security deposit, which shall include

16 | aut hori zation for the association to call the qualifying

17 | security deposit in the case of default to pay conpensation
18 | awards and rel ated expenses of the association. As a condition
19| to authorization to self-insure, the enpl oyer shall provide
20 | proof that the enployer has provided for conpetent personne
21 | with whomto deliver benefits and to provide a safe working
22 | environnment. The enpl oyer shall al so provide evidence that it
23 | carries reinsurance at levels that will ensure the financial
24 | strength and actuarial soundness of such enpl oyer in

25| accordance with rul es adopted by the Departnent of Financial
26 | Servi ces tnsurance. The Departnment of Financial Service

27 | tasurance nay by rule require that, in the event of an

28 | i ndividual self-insurer's insolvency, such qualifying security
29 | deposits and reinsurance policies are payable to the

30 | association. Any enpl oyer securing conpensation in accordance
31| with the provisions of this paragraph shall be known as a
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1| self-insurer and shall be classed as a carrier of her or his
2 | own insurance. The enpl oyer shall, if requested, provide the
3 | association an actuarial report signed by a nenber of the

4 | Arerican Acadeny of Actuaries providing an opinion of the

5| appropriate present value of the reserves, using a 4-percent

6 | discount rate, for current and future conpensation clains. |f
7 | any nenber or forner nenber of the association refuses to

8| tinely provide such a report, the association nay obtain an

9| order froma circuit court requiring the nenber to produce

10 | such a report and ordering any other relief that the court

11| determines is appropriate. The association may recover al

12 | reasonabl e costs and attorney's fees in such proceedings.

13 2. If the enployer fails to maintain the foregoing

14 | requirenents, the association shall reconmmend to the

15 | Departnent of Fi nancial Services tnasturance that the departnent
16 | revoke the enployer's authority to self-insure, unless the

17 | enpl oyer provides to the association the certified opinion of
18 | an i ndependent actuary who is a nenber of the Anmerican Acadeny
19 | of Actuaries as to the actuarial present value of the
20 | enployer's deternined and estimated future conpensation
21 | paynents based on cash reserves, using a 4-percent discount
22 | rate, and a qualifying security deposit equal to 1.5 tinmes the
23| value so certified. The enpl oyer shall thereafter annually
24 | provide such a certified opinion until such tinme as the
25 | enpl oyer neets the requirenents of subparagraph 1. The
26 | qualifying security deposit shall be adjusted at the tinme of
27 | each such annual report. Upon the failure of the enployer to
28 | tinmely provide such opinion or to tinely provide a security
29 | deposit in an anmount equal to 1.5 tinmes the value certified in
30| the | atest opinion, the association shall provide that
31| information to the Departnent of Financial Services tnastrance
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1| along with a recomendati on, and the Departnent of Fi nanci al

2 | Services tnsuranee shall then revoke such enpl oyer's

3| authorization to self-insure. Failure to conply with this

4 | subparagraph constitutes an inmedi ate serious danger to the

5| public health, safety, or welfare sufficient to justify the

6 | summary suspension of the enployer's authorization to

7| self-insure pursuant to s. 120. 68.

8 3. Upon the suspension or revocation of the enployer's
9 | authorization to self-insure, the enployer shall provide to

10| the association the certified opinion of an i ndependent

11 | actuary who is a nenber of the Anerican Acadeny of Actuaries
12 | of the actuarial present value of the determ ned and esti nated
13 | future conpensation paynents of the enployer for clains

14 | incurred while the nenber exercised the privilege of

15| self-insurance, using a discount rate of 4 percent. The

16 | enpl oyer shall provide such an opinion at 6-nonth intervals

17 | thereafter until such tinme as the | atest opinion shows no

18 | renmi ni ng value of clains. Wth each such opinion, the

19 | enpl oyer shall deposit with the association a qualifying

20 | security deposit in an anpbunt equal to the value certified by
21| the actuary. The association has a cause of action against an
22 | enpl oyer, and agai nst any successor of the enployer, who fails
23| to tinely provide such opinion or who fails to tinely maintain
24 | the required security deposit with the association. The

25 | associ ation shall recover a judgment in the anpunt of the

26 | actuarial present value of the determ ned and estimated future
27 | conpensation paynents of the enployer for clains incurred

28 | while the enpl oyer exercised the privilege of self-insurance,
29 | together with attorney's fees. For purposes of this section
30 | the successor of an enpl oyer nmeans any person, business

31| entity, or group of persons or business entities, which holds
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1| or acquires legal or beneficial title to the magjority of the
2| assets or the majority of the shares of the enpl oyer.

3 4. A qualifying security deposit shall consist, at the
4 | option of the enpl oyer, of:

5 a. Surety bonds, in a formand containing such terns
6 | as prescribed by the association, issued by a corporation

7 | surety authorized to transact surety business by the

8 | Departnent of Financial Services thasturance, and whose

9| policyholders' and financial ratings, as reported in A M

10 | Best's | nsurance Reports, Property-Liability, are not |ess

11 ) than "A" and "V', respectively.

12 b. Irrevocable letters of credit in favor of the

13 | association issued by financial institutions |ocated within
14 | this state, the deposits of which are insured through the

15 | Federal Deposit |nsurance Corporation

16 5. The qualifying security deposit shall be held by
17 | the association exclusively for the benefit of workers

18 | conpensation claimants. The security shall not be subject to
19 | assi gnnent, execution, attachnent, or any |egal process

20 | what soever, except as necessary to guarantee the paynent of

21 | conpensation under this chapter. No surety bond may be

22 | termnated, and no letter of credit may be allowed to expire,
23 | without 90 days' prior witten notice to the association and
24 | deposit by the self-insuring enployer of sone other qualifying
25| security deposit of equal value within 10 business days after
26 | such notice. Failure to provide such witten notice or failure
27| to tinely provide qualifying replacenment security after such
28 | notice shall constitute grounds for the association to call or
29 | sue upon the surety bond or to exercise its rights under a

30| letter of credit. Current self-insured enployers nust conply
31| with this section on or before Decenber 31, 2001, or upon the
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1| maturity of existing security deposits, whichever occurs

2| later. The Departnent of Financial Services tnastrance may

3| specify by rule the anbunt of the qualifying security deposit
4| required prior to authorizing an enpl oyer to self-insure and
5] the amobunt of net worth required for an enployer to qualify

6| for authorization to self-insure;

7 (c) By entering into a contract with a public utility
8 | under an approved utility-provided self-insurance program as
9| set forth in s. 624.46225 in effect as of July 1, 1983. The
10 | departnent divistoen shall adopt rules to inplenent this

11 | paragraph;

12 (d) By entering into an interlocal agreenent with

13 | other local governnental entities to create a | ocal governnent
14 | pool pursuant to s. 624.4622;

15 (e) In accordance with s. 440. 135, an enpl oyer, other
16 | than a local governnent unit, may el ect coverage under the

17 | Workers' Conpensation Law and retain the benefit of the

18 | excl usiveness of liability provided in s. 440.11 by obtaining
19 | a 24-hour health insurance policy froman authorized property
20| and casualty insurance carrier or an authorized life and

21| health insurance carrier, or by participating in a fully or
22 | partially self-insured 24-hour health plan that is established
23| or maintained by or for two or nore enployers, so long as the
24 | law of this state is not preenpted by the Enpl oyee Retirenent
25| I ncome Security Act of 1974, Pub. L. No. 93-406, or any

26 | anendnent to that |aw, which policy or plan nust provide, for
27 | at |l east occupational injuries and illnesses, nedical benefits
28 | that are conparable to those required by this chapter. A loca
29 | governnment unit, as a single enployer, in accordance with s.
30 | 440. 135, may participate in the 24-hour health insurance

31| coverage plan referenced in this paragraph. D sputes and
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renedi es arising under policies issued under this section are
governed by the ternms and conditions of the policies and under
the applicable provisions of the Florida Insurance Code and
rul es adopted under the insurance code and other applicable

| aws of this state. The 24-hour health insurance policy nay
provide for health care by a health nmai ntenance organi zation
or a preferred provider organization. The prenm um for such
24-hour health insurance policy shall be paid entirely by the
enpl oyer. The 24-hour health insurance policy may use
deducti bl es and coi nsurance provisions that require the

enpl oyee to pay a portion of the actual nedical care received
by the enployee. |If an enployer obtains a 24-hour health

i nsurance policy or self-insured plan to secure paynment of
conpensation as to nedical benefits, the enployer nust also
obtain an insurance policy or policies that provide indemity
benefits as foll ows:

1. If indemity benefits are provided only for
occupational -rel ated disability, such benefits nust be
conparabl e to those required by this chapter

2. If indemity benefits are provided for both
occupational -rel ated and nonoccupational -rel ated disability,
such benefits nust be conparable to those required by this
chapter, except that they nust be based on 60 percent of the
aver age weekly wages.

3. The enployer shall provide for each of its
enpl oyees life insurance with a death benefit of $100, 000.

4. Policies providing coverage under this subsection
nmust use prescribed and acceptable underwiting standards,
forns, and policies approved by the departnent ef—tnsurance.
If any insurance policy that provides coverage under this
section is canceled, terninated, or nonrenewed for any reason
224
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the cancellation, term nation, or nonrenewal is ineffective
until the self-insured enployer or insurance carrier or
carriers notify the departnent divistoenr and the departnent of
tasuranee of the cancellation, term nation, or nonrenewal, and
until the departnent divistoen has actually received the
notification. The departnent divisten nust be notified of

repl acenment coverage under a workers' conpensation and
enployer's liability insurance policy or plan by the enpl oyer
prior to the effective date of the cancellation, ternination
or nonrenewal ; or

(f) By entering into a contract with an individua
sel f-insurer under an approved indivi dua
sel f-insurer-provided self-insurance programas set forth in
S. 624.46225. The departnent divisioen may adopt rules to
adni ni ster this subsection.

(2)(a) The departnent ef—tnsurance shall adopt rul es
by whi ch busi nesses may becone qualified to provide
underwiting clains-adjusting, |oss control, and safety
engi neering services to self-insurers.

(b) The departnent ef—tnsuranee shall adopt rul es
requiring self-insurers to file any reports necessary to
fulfill the requirenents of this chapter. Any self-insurer
who fails to file any report as prescribed by the rul es
adopted by the Departnent of Financial Services tnastrance
shal |l be subject to a civil penalty.

(3)(a) The license of any stock conpany or nutual
conpany or association or exchange authorized to do insurance
business in the state shall for good cause, upon
reconmendati on of the division, be suspended or revoked by the
depart nent ef—tnsurance. A Ne suspension or revocation does
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1| not shatt affect the liability of any carrier which has

2 | al ready been incurred.

3 (b) The Departnent of Financial Services tnastrance

4 | shall suspend or revoke any authorization to a self-insurer

5| for failure to conply with this section or for good cause, as

6 | defined by rule of the departnent ef—tnsurance. A Ne

7 | suspensi on or revocation does not shatH affect the liability

8 | of any self-insurer which has already been incurred.

9 (c) Violation of s. 440.381 by a self-insurance fund
10 | shall result in the inposition of a fine not to exceed $1, 000
11| per audit if the self-insurance fund fails to act on said
12 | audits by correcting errors in enployee classification or
13 | accepted applications for coverage where it knew enpl oyee
14 | classifications were incorrect. Such fines shall be |evied by
15| t he departnent divisioen and deposited into the Wrkers
16 | Conpensation Administration Trust Fund.

17 (4)(a) A carrier of insurance, including the parties
18 | to any nutual, reciprocal, or other association, my not wite
19 | any conpensation insurance under this chapter without a pernmit
20| fromthe departnment ef—tnsurance. Such pernit shall be given,
21 | upon application therefor, to any insurance or nutual or

22 | reciprocal insurance association upon the departnent's being
23| satisfied of the solvency of such corporation or association
24| and its ability to performall its undertakings. The

25 | depart ment ef—tnsurance nmay revoke any permt so issued for

26 | violation of any provision of this chapter

27 (b) A carrier of insurance, including the parties to
28 | any nutual, reciprocal, or other association, may not wite
29 | any conpensation insurance under this chapter unless such

30| carrier has a clains adjuster, either in-house or under

31| contract, situated within this state. Self-insurers whose
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conpensation paynents are adm nistered through a third party
and carriers of insurance shall maintain a clains adjuster
within this state during any period for which there are any
open cl ai ns agai nst such self-insurer or carrier arising under
t he conpensation insurance witten by the self-insurer or
carrier. Individual self-insurers whose conpensati on paynents
are admini stered by enpl oyees of the self-insurer shall not be
required to have their clains adjuster situated within this
state. Individual self-insurers shall not be required to have
their clains adjusters situated within this state.

(5) Al insurance carriers authorized to wite
wor kers' conpensation insurance in this state shall nake
avail able, at the witten request of the enployer, an
i nsurance policy containing deductibles in the anmbunt of $500,
$1, 000, $1,500, $2,000, and $2,500 per claimand a coi nsurance
provi sion per claim Any anount of coinsurance shall bind the
carrier to pay 80 percent, and the enployer to pay 20 percent,
of the benefits due to an enpl oyee for an injury conpensabl e
under this chapter of the anpbunt of benefits above the
deductible, up to the linmt of $21,000. One hundred percent
of the benefits above the anmobunt of any deducti bl e and
coi nsurance, as the case nmay be, due to an enpl oyee for one
injury shall be paid solely by the carrier. Regardl ess of any
coi nsurance or deductible anmount, the claimshall be paid by
the applicable carrier, which shall then be reinbursed by the
enpl oyer for any coi nsurance or deductible amounts paid by the
carrier. No insurance carrier shall be required to offer a
deducti bl e or coinsurance to any enployer if, as a result of a
credit investigation, the carrier deternines that the enpl oyer
is not sufficiently financially stable to be responsible for
payrment of such deductible or coi nsurance anobunts.
227
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(6) The state and its boards, bureaus, departnents,
and agencies and all of its political subdivisions which
enpl oy | abor shall be deened self-insurers under the terns of
this chapter, unless they elect to procure and nmintain

i nsurance to secure the benefits of this chapter to their

enpl oyees; and they are hereby authorized to pay the preniuns
for such insurance.

Section 43. Subsections (1), (3), and (6) of section
440. 381, Florida Statutes, are anended to read:

440.381 Application for coverage; reporting payroll
payrol | audit procedures; penalties.--

(1) Applications by an enployer to a carrier for
coverage required by s. 440.38 nust be nade on a form
prescribed by the Ofice of |nsurance Regul ati on Pepart+ent—of
tasurance. The O fice of Insurance Regul ati on BPepartwent—of
tasuranee shall adopt rules for applications for coverage

required by s. 440.38. The rules nust provide that an
application include information on the enployer, the type of
busi ness, past and prospective payroll, estinated revenue,
previ ous workers' conpensation experience, enployee
cl assification, enployee nanes, and any other infornmation
necessary to enable a carrier to accurately underwite the
applicant. The rules nust include a provision that a carrier
or self-insurance fund may require that an enpl oyer update an
application nonthly to reflect any change in the required
application information.

(3) The Ofice of |Insurance Regul ati on departrent
shal |l establish by rule minimumrequirenents for audits of

payroll and classifications in order to ensure that the

appropriate premumis charged for workers' conpensation

coverage. The rules shall ensure that audits perforned by both
228
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carriers and enpl oyers are adequate to provide that al
sources of paynents to enpl oyees, subcontractors, and
i ndependent contractors have been reviewed and that the
accuracy of classification of enpl oyees has been verified. The
rul es shall provide that enployers in all classes other than
the construction class be audited not |ess frequently than
biennially and may provide for nore frequent audits of
enpl oyers in specified classifications based on factors such
as anount of premum type of business, loss ratios, or other
rel evant factors. In no event shall enployers in the
construction class, generating nore than the anount of prem um
required to be experience rated, be audited | ess than
annual ly. The annual audits required for construction cl asses
shal | consist of physical onsite audits. Payroll verification
audit rules nust include, but need not be limted to, the use
of state and federal reports of enpl oyee incone, payroll and
ot her accounting records, certificates of insurance naintained
by subcontractors, and duties of enployees. At the conpletion
of an audit, the enployer or officer of the corporation and
the auditor nust print and sign their nanes on the audit
docunent and attach proof of identification to the audit
docunent .

(6)(a) If an enployer understates or conceal s payroll
or msrepresents or conceal s enpl oyee duties so as to avoid
proper classification for preniumcalcul ati ons, or
m srepresents or conceals infornmation pertinent to the
conputati on and application of an experience rating
nodi fication factor, the enployer, or the enployer's agent or
attorney, shall pay to the insurance carrier a penalty of 10
times the anount of the difference in premumpaid and the
anount the enpl oyer should have paid and reasonabl e attorney's
229
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fees. The penalty may be enforced in the circuit courts of

this state.
(b) |If the departnent issues an adnministrative penalty

agai nst an enpl oyer that the departnent deternines has

materially understated or conceal ed payroll, has materially

m srepresented or conceal ed enpl oyee duties so as to avoid

proper classification for prenmiumcal cul ati ons, or has

materially misrepresented or conceal ed i nformati on pertinent

to the conputation and application of an experience rating

nodi fication factor, the departnent shall immediately notify

the enployer's carrier of such deternination. The carrier

shal|l commence a physical onsite audit of the enployer within

30 days after receiving notification fromthe departnent. |f

the carrier fails to comence the audit as required by this

section, the departnment shall contract with auditing

professionals to conduct the audit at the carrier's expense. A

copy of the carrier's audit of the enployer shall be provided

to the departnent upon conpletion. The carrier is not required

to conduct the physical onsite audit of the enpl oyer as set

forth in this paragraph if the carrier gives a witten notice

of cancellation to the enployer at |east 30 days before the

effective date of the cancellation and an audit is conducted

in conjunction with the cancellation

Section 44. Section 440.385, Florida Statutes, is
amended to read:

440.385 Florida Self-lnsurers Guaranty Associ ation
| ncor por at ed. - -

(1) CREATION OF ASSCCI ATI ON. - -

(a) There is created a nonprofit corporation to be

known as the "Florida Self-lnsurers Guaranty Associ ation
I ncorporated,"” hereinafter referred to as "the association."
230
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Upon incorporation of the association, all individua
self-insurers as defined in ss. 440.02(23)(a) and
440.38(1)(b), other than individual self-insurers which are
public utilities or governnental entities, shall be nenbers of
the association as a condition of their authority to
individually self-insure in this state. The associ ati on shal
performits functions under a plan of operation as established
and approved under subsection (5) and shall exercise its
powers and duties through a board of directors as established
under subsection (2). The association shall have those powers
granted or permtted corporations not for profit, as provided
in chapter 617. The activities of the association shall be
subj ect to continuous review by the Departnment of Financi al
Servi ces tnasurance. The departnent ef—tnsurance shall have
oversight responsibility as set forth in this section. The
association is specifically authorized to enter into
agreenents with this state to perform specified services.

(b) A nenber may voluntarily withdraw fromthe
associ ati on when the nenber voluntarily terninates the
self-insurance privilege and pays all assessnments due to the
date of such ternination. However, the w thdrawi ng nenber
shal |l continue to be bound by the provisions of this section
relating to the period of his or her nenbership and any clains
charged pursuant thereto. The w thdrawi ng nenber who is a
menber on or after January 1, 1991, shall also be required to
provide to the association upon withdrawal, and at 12-nonth
intervals thereafter, satisfactory proof, including, if
requested by the association, a report of known and potenti al
clainms certified by a nenber of the Anerican Acadeny of
Actuaries, that it continues to neet the standards of s.
440.38(1)(b)1. inrelation to clains incurred while the
231
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wi t hdrawi ng nmenmber exercised the privilege of self-insurance.
Such reporting shall continue until the w thdrawi ng nenber
denonstrates to the association that there is no renaining
value to clains incurred while the withdraw ng nmenber was
self-insured. |If a withdrawing nenber fails or refuses to
timely provide an actuarial report to the association, the
associ ation may obtain an order froma circuit court requiring
the nmenber to produce such a report and ordering any other
relief that the court determ nes appropriate. The association
is entitled to recover all reasonable costs and attorney's
fees expended in such proceedings. If during this reporting
period the w thdrawi ng nenber fails to neet the standards of

s. 440.38(1)(b)1., the w thdrawi ng nenber who is a nenber on
or after January 1, 1991, shall thereupon, and at 6-nonth
intervals thereafter, provide to the association the certified
opi ni on of an independent actuary who is a nenber of the
Anerican Acadeny of Actuaries of the actuarial present val ue
of the determ ned and estinmated future conpensation paynents
of the nenber for clains incurred while the nenber was a
self-insurer, using a discount rate of 4 percent. Wth each
such opinion, the wthdrawi ng nenber shall deposit with the
associ ation security in an anount equal to the value certified
by the actuary and of a type that is acceptable for qualifying
security deposits under s. 440.38(1)(b). The withdraw ng
nmenber shall continue to provide such opinions and to provide
such security until such tine as the | atest opinion shows no
remai ni ng val ue of clains. The association has a cause of
action agai nst a withdrawi ng nenber, and agai nst any successor
of a withdraw ng nenber, who fails to tinmely provide the
required opinion or who fails to naintain the required deposit
with the association. The association shall be entitled to
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1| recover a judgnent in the anmount of the actuarial present

2 | value of the determined and estinmated future conpensation

3| paynents of the withdrawi ng nenber for clains incurred during
4 the tine that the withdraw ng nenber exercised the privilege

5| of self-insurance, together with reasonable attorney's fees.

6 | The association is also entitled to recover reasonable

7| attorney's fees in any action to conpel production of any

8 | actuarial report required by this section. For purposes of

9| this section, the successor of a withdraw ng nenber neans any
10 | person, business entity, or group of persons or business

11| entities, which holds or acquires legal or beneficial title to
12 | the najority of the assets or the majority of the shares of

13 | the wit hdrawi ng nenber

14 (2) BOARD COF DI RECTORS. --The board of directors of the
15 | associ ation shall consist of nine persons and shall be

16 | organi zed as established in the plan of operation. Al board
17 | menbers shall be experienced in self-insurance in this state.
18 | Each director shall serve for a 4-year termand nay be

19 | reappoi nted. Appointnents after January 1, 2002, shall be nade
20| by the Chief Financial Oficer Bepartrent—ef—tnsurance upon
21 | reconmendati ons recoenmendati-on of menbers of the association
22 | Any vacancy on the board shall be filled for the renmaining
23| period of the termin the sane manner as appoi ntnents ot her
24 | than initial appointnents are nade. Each director shall be
25 | rei nbursed for expenses incurred in carrying out the duties of
26 | the board on behal f of the association
27 (3) POWNERS AND DUTI ES. - -
28 (a) Upon creation of the Insolvency Fund pursuant to
29 | the—provisitons—of subsection (4), the association is obligated
30| for paynent of conpensation under this chapter to insolvent
31| menbers' enployees resulting fromincidents and injuries

233
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

568 ga Senate - 2003 CS for CS for SB 1132

5 52-03
existing prior to the nenber beconing an insolvent nenber and
fromincidents and injuries occurring within 30 days after the
nmenber has becone an insolvent nenber, provided the incidents
giving rise to clains for conpensation under this chapter
occur during the year in which such insolvent nenber is a
nmenber of the guaranty fund and was assessabl e pursuant to the
pl an of operation, and provided the enpl oyee nakes tinely
claimfor such paynents according to procedures set forth by a
court of conpetent jurisdiction over the delinquency or
bankruptcy proceedi ngs of the insolvent nenber. Such
obligation includes only that amount due the injured worker or
wor kers of the insolvent nenber under this chapter. 1In no
event is the association obligated to a clainmant in an anpunt
in excess of the obligation of the insolvent nenber. The
associ ation shall be deened the insolvent enployer for
purposes of this chapter to the extent of its obligation on
the covered clains and, to such extent, shall have all rights,
duties, and obligations of the insolvent enployer as if the
enpl oyer had not becone insolvent. However, in no event shal
the association be liable for any penalties or interest.

(b) The association may:

1. Enploy or retain such persons as are necessary to
handl e cl ai ns and perform ot her duties of the association.

2. Borrow funds necessary to effect the purposes of
this section in accord with the plan of operation

3. Sue or be sued.

4. Negotiate and becone a party to such contracts as
are necessary to carry out the purposes of this section

5. Purchase such reinsurance as is determ ned
necessary pursuant to the plan of operation.
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6. Review all applicants for nenbership in the
association to deternine whether the applicant is qualified
for menbership under the law. The associ ation shall recomend
to the Departnent of Financial Services tnasurance that the
application be accepted or rejected based on the criteria set
forth ins. 440.38(1)(b). The departnent ef—tnsurance shal
approve or disapprove the application as provided in paragraph

(6)(a).

7. Collect and review financial information from

enpl oyers and nake recommendations to the Departnent of
Fi nanci al Servi ces tnstranee regardi ng the appropriate

security deposit and reinsurance anobunts necessary for an
enpl oyer to denpnstrate that it has the financial strength
necessary to ensure the tinely paynent of all current and
future clains. The association may audit and exam ne an

enpl oyer to verify the financial strength of its current and
former nenbers. If the association determ nes that a current
or former self-insured enpl oyer does not have the financi al
strength necessary to ensure the tinely paynent of all current
and estimated future clains, the association nmay recomend to
the Departnent of Financial Services tnasurance that the
depart nent:

a. Revoke the enployer's self-insurance privilege.

b. Require the enployer to provide a certified opinion
of an i ndependent actuary who is a nenber of the Anerican
Acadeny of Actuaries as to the actuarial present value of the
enpl oyer's estimated current and future conpensati on paynents,
usi ng a 4-percent discount rate.

c. Require an increase in the enployer's security
deposit in an amount recommended deter+ined by the associ ation
to be necessary to ensure paynent of conpensation clainms. The
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1| Departnent of Financial Services tastranee shall act on such
2 | recomendati ons as provided in paragraph (6)(a). The

3 | associ ation has a cause of action against an enployer, and

4 | agai nst any successor of an enployer, who fails to provide an
5| additional security deposit required by the Departnent of

6 | Fi nanci al Servi ces tnstranee. The association shall file an

7] action in circuit court to recover a judgnment in the anount of
8 | the requested additional security deposit together with

9 | reasonable attorney's fees. For the purposes of this section
10 | the successor of an enployer is any person, business entity,
11| or group of persons or business entities which holds or

12 | acquires legal or beneficial title to the majority of the

13 | assets or the mpjority of the shares of the enployer.

14 8. Charge fees to any nenber of the association to

15| cover the actual costs of exanining the financial and safety
16 | conditions of that nmenber

17 9. Charge an applicant for nenbership in the

18 | association a fee sufficient to cover the actual costs of

19 | examining the financial condition of the applicant.

20 10. I nplenent any procedures necessary to ensure

21| compliance with regul atory actions taken by the Departnent of
22 | Financi al Services tnstrance.

23 (c)1. To the extent necessary to secure funds for the
24 | paynent of covered clains and also to pay the reasonabl e costs
25| to administer them the association, subject to approval by
26 | the Departnent of Financial Services tnastranee, shall |evy

27 | assessnents based on the annual witten prenium each enpl oyer
28 | woul d have paid had the enpl oyer not been self-insured. Every
29 | assessnent shall be nade as a uniform percentage of the figure
30| applicable to all individual self-insurers, provided that the
31| assessnent |evied against any self-insurer in any one year
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shal |l not exceed 1 percent of the annual witten premni um
during the cal endar year preceding the date of the assessnent.
Assessnents shall be remitted to and administered by the board
of directors in the nanner specified by the approved pl an.
Each enpl oyer so assessed shall have at | east 30 days' witten
notice as to the date the assessnment is due and payable. The
associ ation shall |evy assessnents against any newy adnitted
nmenber of the association so that the basis of contribution of
any newy adnmtted nenber is the sane as previously adnitted
nmenbers, provision for which shall be contained in the plan of
oper ati on.

2. If, in any one year, funds available from such
assessnents, together with funds previously raised, are not
sufficient to nake all the paynents or reinbursenents then
owi ng, the funds available shall be prorated, and the unpaid
portion shall be paid as soon thereafter as sufficient
addi ti onal funds becone avail abl e.

3. Funds may be allocated or paid fromthe Wrkers
Conpensation Administration Trust Fund to contract with the
association to performservices required by |aw. However, no
state funds of any kind shall be allocated or paid to the
association or any of its accounts for payment of covered
clains or related expenses except those state funds accruing
to the association by and through the assignnent of rights of
an insolvent enployer. The Departnent of Financial Services

tasuranee may not | evy any assessnent on the association
(4) | NSOLVENCY FUND. - - Upon the adoption of a plan of
operation, there shall be created an Insolvency Fund to be
managed by the association
(a) The Insolvency Fund is created for purposes of
neeting the obligations of insolvent nenbers incurred while
237
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1| menbers of the association and after the exhaustion of any

2| security deposit, as required under this chapter. However, if
3 | such security deposit or reinsurance policy is payable to the
4 | associ ation, the association shall comrence to provide

5| benefits out of the Insolvency Fund and be reinbursed fromthe
6 | security deposit or reinsurance policy. The nethod of

7 | operation of the Insolvency Fund shall be defined in the plan
8 | of operation as provided in subsection (5).

9 (b) The Departnent of Financial Services tnastrance

10 | shall have the authority to audit the financial soundness of
11| the Insol vency Fund annual ly.

12 (c) The Departnent of Financial Services tasurantce nay
13 | offer certain anmendnents to the plan of operation to the board
14 | of directors of the association for purposes of assuring the
15 | ongoi ng financial soundness of the Insolvency Fund and its

16 | ability to neet the obligations of this section

17 (5) PLAN OF OPERATION. --The associ ation shall operate
18 | pursuant to a plan of operation approved by the board of

19 | directors. The plan of operation in effect on January 1, 2002,
20 | and approved by the Departnent of Labor and Enpl oynent

21| Security shall remain in effect. However, any anendnents to
22 | the plan shall not becone effective until approved by the

23 | Departnent of Financial Services tnstrance.

24 (a) The purpose of the plan of operation shall be to
25 | provide the association and the board of directors with the
26 | authority and responsibility to establish the necessary

27 | prograns and to take the necessary actions to protect against
28 | the insolvency of a nenber of the association. 1In addition
29 | the plan shall provide that the nenbers of the association

30 | shall be responsible for maintaining an adequate |nsol vency
31| Fund to neet the obligations of insolvent nenbers provided for
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under this act and shall authorize the board of directors to
contract and enpl oy those persons with the necessary expertise
to carry out this stated purpose. By January 1, 2003, the

board of directors shall submit to the Departnent of |nsurance
a proposed plan of operation for the adm nistration of the

associ ation. Approval of the plan shall be ThebPepartrwent—of

trsurance—shatH—approve—the—ptan by order, consistent with
this section. The Departnent of Financial Services tnastrance

shal | approve any anendnents to the plan, consistent with this

section, which are deternined appropriate to carry out the
duties and responsibilities of the association

(b) Al nmenber enpl oyers shall conply with the plan of
oper ati on.

(c) The plan of operation shall

1. Establish the procedures whereby all the powers and
duties of the association under subsection (3) will be
per f or ned.

2. Establish procedures for handling assets of the
associ ati on.

3. Establish the amount and nethod of rei nmbursing
nmenbers of the board of directors under subsection (2).

4. Establish procedures by which clains may be filed
with the association and establish acceptable forns of proof
of covered claims. Notice of clainms to the receiver or
i quidator of the insolvent enployer shall be deened notice to
the association or its agent, and a |ist of such clains shal
be subnitted periodically to the association or sinilar
organi zation in another state by the receiver or |iquidator

5. Establish regular places and tines for neetings of
t he board of directors.
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6. Establish procedures for records to be kept of al
financial transactions of the association and its agents and
t he board of directors.

7. Provide that any nenber enpl oyer aggrieved by any
final action or decision of the association nmay appeal to the

Departnent of Financial Services trasurance within 30 days
after the action or decision.

8. Establish the procedures whereby reconmendati ons of
candi dates for the board of directors shall be subnitted to
t he Departnent of Financial Services tnastrance.

9. Contain additional provisions necessary or proper

for the execution of the powers and duties of the association.
(d) The plan of operation may provide that any or al
of the powers and duties of the association, except those
speci fi ed under subparagraphs (c)1. and 2., be delegated to a
corporation, association, or other organization which perforns
or will performfunctions simlar to those of this association
or its equivalent in tw or nore states. Such a corporation
associ ation, or organization shall be reinbursed as a
servicing facility would be reinbursed and shall be paid for
its performance of any other functions of the association. A
del egation of powers or duties under this subsection shal
take effect only with the approval of both the board of
directors and the Departnent of Financial Services tnastrance
and may be made only to a corporation, association, or

organi zati on which extends protection which is not
substantially | ess favorable and effective than the protection
provided by this section.

(6) POWNERS AND DUTI ES OF DEPARTMENT OF FI NANCI AL
SERVI CES +NSURANCE. - - The Departnent of Fi nancial Services
tasuranee shall :
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1 (a) Review recomendations of the association

2 | concerning whether current or forner self-insured enployers or
3 | menbers of the association have the financial strength

4 | necessary to ensure the tinely paynent of all current and

5| estimated future clains. If the association determ nes an

6 | enpl oyer does not have the financial strength necessary to

7| ensure the tinely paynent of all current and future clainms and
8 | recomends action pursuant to paragraph (3)(b), the departnent
9| shall take such action as necessary to order the enployer to
10| conply with the recomendati on, unless the departnent finds by
11 | etear—antd—econvincing—evidence that the recomendation is

12 | erroneous.

13 (b) Contract with the association for services, which
14 | may include, but are not limted to:

15 1. Processing applications for self-insurance

16 2. Collecting and reviewi ng financial statenents and
17 | 1 oss reserve information fromi ndividual self-insurers.

18 3. Collecting and maintaining files for origina

19 | security deposit docunents and reinsurance policies from
20 | i ndividual self-insurers and, if necessary, perfecting
21| security interests in security deposits.
22 4. Processing conpliance docunentation for individua
23 | self-insurers and providing copies of such docunentation to
24 | the departnent.
25 5. Collecting all data necessary to cal cul ate annua
26 | premium for all individual self-insurers, including individua
27 | self-insurers that are public utilities or governnental
28 | entities, and providing such cal cul ated annual premiumto the
29 | departnment ei~vi-stonr for assessnent purposes.
30 6. Inspecting and auditing annually, if necessary, the
31| payroll and other records of each individual self-insurer
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1| including individual self-insurers that are public utilities
2| or governnental entities, in order to determnine the wages paid
3 | by each individual self-insurer, the prenium such individua

4| self-insurer would have to pay if insured, and all paynents of
5| conpensati on nade by such individual self-insurer during each
6| prior period with the results of such audit provided to the

7 | depart nent diviston. For purposes of this section, the payrol
8 | records of each individual self-insurer shall be open to

9 | inspection and audit by the association and the departnent, or
10| their authorized representatives, during regul ar business

11 | hours.

12 7. Processing applications and naki ng reconmendati ons
13| with respect to the qualification of a business to be approved
14 | to provide or continue to provide services to individua

15| self-insurers in the areas of underwriting, clains adjusting,
16 | loss control, and safety engi neeri ng.

17 8. Providing legal representation to inplenent the

18 | administration and audit of individual self-insurers and

19 | maki ng recommendati ons regardi ng prosecution of any

20 | administrative or |egal proceedings necessitated by the

21 | regulation of the individual self-insurers by the departnent.
22 te—Contract—wi-th—an—attorney—or—attorneys—reconmended
23 | by—the—assoctation—for—representation—of—thedepartwent—in—-any
24 . . I I r . w I

25 ed Lot f the i ndividual e .

26 (c)td)y Direct the association to require from each

27 | individual self-insurer, at such tinme and in accordance wth
28 | such regul ations as the departnent prescribes, reports

29 | relating to wages paid, the anmpunt of prem uns such individua
30| self-insurer would have to pay if insured, and all paynents of
31 | conpensation made by such individual self-insurer during each
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1| prior period and to determ ne the anounts paid by each

2| individual self-insurer and the anmpbunts paid by all individua
3| self-insurers during such period. For purposes of this

4| section, the payroll records of each individual self-insurer
5] shall be open to annual inspection and audit by the

6 | association and the departnent, or their authorized

7 | representative, during regular business hours, and if any

8 | audit of such records of an individual self-insurer discloses
9] a deficiency in the anbunt reported to the association or in
10 | the anounts paid to the departnent di~visi+orr by an indivi dua
11 | self-insurer for its assessnent for the Wrkers' Conpensation
12 | Adninistration Trust Fund, the departnent or the association
13 | may assess the cost of such audit against the individua

14 | sel f-insurer.

15 (d)fe)y Require that the association notify the nenber
16 | enpl oyers and any other interested parties of the

17 | determ nation of insolvency and of their rights under this

18 | section. Such notification shall be by mail at the |ast known
19 | address thereof when available; but, if sufficient information
20| for notification by mail is not available, notice by
21| publication in a newspaper of general circulation shall be
22 | sufficient.
23 (e) ) Suspend or revoke the authority of any menber
24 | enployer failing to pay an assessnent when due or failing to
25| comply with the plan of operation to self-insure in this
26 | state. As an alternative, the departnent may levy a fine on
27 | any nenber enployer failing to pay an assessnent when due.
28 | Such fine shall not exceed 5 percent of the unpaid assessnent
29 | per nonth, except that no fine shall be | ess than $100 per
30 | mont h.
31
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1 (f) tg) Revoke the designation of any servicing

2| facility if the departnent finds that clains are bei ng handl ed
3 | unsatisfactorily.

4 (7) EFFECT OF PAI D CLAIMS. - -

5 (a) Any person who recovers fromthe association under
6| this section shall be deened to have assigned his or her

7| rights to the association to the extent of such recovery.

8 | Every clai mant seeking the protection of this section shal

9| cooperate with the association to the sane extent as such

10 | person woul d have been required to cooperate with the

11 | i nsol vent nenber. The association shall have no cause of

12 | action agai nst the enpl oyee of the insolvent nenber for any

13 | suns the association has paid out, except such causes of

14 | action as the insolvent nember would have had if such sums had
15| been paid by the insolvent nenber. |n the case of an

16 | i nsol vent nenber operating on a plan with assessnent

17 | liability, paynents of clains by the association shall not

18 | operate to reduce the liability of the insolvent nenber to the
19 | receiver, liquidator, or statutory successor for unpaid

20 | assessnents.

21 (b) The receiver, liquidator, or statutory successor
22 | of an insolvent nenber shall be bound by settlenents of

23| covered clains by the association or a sinilar organization in
24 | another state. The court having jurisdiction shall grant such
25| clains priority against the assets of the insolvent nenber

26 | equal to that to which the claimant woul d have been entitl ed
27 | in the absence of this section. The expense of the association
28 | or simlar organization in handling clainms shall be accorded
29 | the sanme priority as the expenses of the |iquidator

30 (c) The association shall file periodically with the
31| receiver or liquidator of the insolvent nenber statenents of
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the covered clains paid by the association and esti nates of
anticipated clains on the association, which shall preserve
the rights of the association against the assets of the

i nsol vent menber.

(8) NOTI FI CATION OF I NSOLVENCI ES. --To aid in the
detection and prevention of enpl oyer insolvencies: Upon
determi nation by majority vote that any nenber enpl oyer nmay be
i nsolvent or in a financial condition hazardous to the
enpl oyees thereof or to the public, it shall be the duty of
the board of directors to notify the Departnent of Financi al
Servi ces tnasurance of any information indicating such
condi ti on.

(9) EXAM NATI ON OF THE ASSQCI ATI ON. - - The associ ation
shal | be subject to exami nation and regul ation by the
Departnent of Financial Services tnastrance. No |ater than
March 30 of each year, the board of directors shall subnit an

audited financial statenent for the precedi ng cal endar year in
a formapproved by the departnent.

(10) IMVUNITY.--There shall be no liability on the
part of, and no cause of action of any nature shall arise
agai nst, any nenber enployer, the association or its agents or
enpl oyees, the board of directors, or the Departnent of
Fi nanci al Services tnstrance or its representatives for any

action taken by themin the performance of their powers and
duties under this section

(11) STAY OF PROCEEDI NGS; RECPENI NG OF DEFAULT
JUDGMVENTS. - - Al | proceedings in which an insolvent enpl oyer is
a party, or is obligated to defend a party, in any court or
before any quasi-judicial body or administrative board in this
state shall be stayed for up to 6 nonths, or for such
additional period fromthe date the enpl oyer becones an
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1| insolvent nenber, as is deened necessary by a court of

2 | conpetent jurisdiction to permt proper defense by the

3 | association of all pending causes of action as to any covered
4| clains arising froma judgnent under any decision, verdict, or
5] finding based on the default of the insolvent nenber. The

6 | association, either on its own behalf or on behalf of the

7 | insol vent nmenber, may apply to have such judgnent, order

8 | decision, verdict, or finding set aside by the sane court or

9 | adm ni strator that nade such judgnent, order, decision

10 | verdict, or finding and shall be pernitted to defend agai nst
11| such claimon the nerits. |If requested by the association

12 | the stay of proceedings may be shortened or waived.

13 (12) LI M TATI ON ON CERTAI N ACTI ONS. - - Not wi t hst andi ng
14 | any other provision of this chapter, a covered claim as

15| defined herein, with respect to which settlenent is not

16 | effected and pursuant to which suit is not instituted agai nst
17 | the insured of an insolvent nmenber or the association within 1
18 | year after the deadline for filing clains with the receiver of
19 | the insol vent nenber, or any extension of the deadline, shal
20 | thenceforth be barred as a cl ai magainst the association.

21 (13) CORPORATE | NCOVE TAX CREDI T. --Any suns acquired
22 | by a nenber by refund, dividend, or otherw se fromthe

23 | associ ation shall be payable within 30 days of receipt to the
24 | Departnment of Revenue for deposit with the Treasurer to the
25| credit of the General Revenue Fund. Al provisions of chapter
26| 220 relating to penalties and interest on delinquent corporate
27 | inconme tax paynents apply to paynents due under this

28 | subsecti on.

29 Section 45. Subsections (2) and (3), and paragraph (a)
30 | of subsection (4) of section 440.386, Florida Statutes, are
31 | anended to read
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1 440. 386 Individual self-insurers' insolvency;
2 | conservation; |iquidation.--
3 (2) COWVENCEMENT OF DELI NQUENCY PROCEEDI NG - - The
4 | Departnent of Financial Services tnasurance or the Florida
5] Sel f-lInsurers Guaranty Associ ation, |ncorporated, may conmmence
6 | a delinquency proceedi ng by application to the court for an
7| order directing the individual self-insurer to show cause why
8 | the departnment or association should not have the relief
9| sought. On the return of such order to show cause, and after a
10| full hearing, the court shall either deny the application or
11| grant the application, together with such other relief as the
12 | nature of the case and the interests of the clainants,
13 | creditors, stockhol ders, nenbers, subscribers, or public may
14 | require. The departnent and the association shall give
15 | reasonable witten notice to each other of all hearings which
16 | pertain to an adjudication of insolvency of a nenber
17 | i ndi vi dual sel f-insurer
18 (3) GROUNDS FOR LI QUI DATI ON. - - The Departnent of
19 | Fi nanci al Servi ces tnasurance or the association nmay apply to
20| the court for an order appointing a receiver and directing the
21 | receiver to liquidate the business of a donestic individua
22 | self-insurer if such individual self-insurer is insolvent.
23 (4) GROUNDS FOR CONSERVATI ON; FOREI GN | NDI VI DUAL
24 | SELF-1 NSURERS. - -
25 (a) The Departnent of Financial Services tastrance or
26 | the association nay apply to the court for an order appointing
27 | a receiver or ancillary receiver, and directing the receiver
28 | to conserve the assets within this state, of a foreign
29 | individual self-insurer if such individual self-insurer is
30 | insol vent .
31
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Section 46. Section 440.40, Florida Statutes, is

anended to read:
440.40 Conpensation notice; certificate of

i nsurance. - -

(1) Every enployer who has secured conpensati on under
the provisions of this chapter shall keep posted in a
conspi cuous place or places in and about her or his place or
pl aces of business typewitten or printed notices, in
accordance with forms aform prescribed by the departnent, the
fol | owi ng:

(a) ) A notice stating that such enpl oyer has secured
t he paynent of conpensation in accordance with the provisions
of this chapter. Such notices shall contain the nane and
address of the carrier, if any, with whomthe enpl oyer has
secured paynent of conpensation and the date of the expiration
of the policy. The departnent may by rule prescribe the form
of the notices and require carriers to provide the notices to
pol i cyhol ders.

(b) 2y A notice stating: "Anti-Fraud Reward
Program --Rewards of up to $25,000 may be paid to persons
providing information to the Departnent of Financial Services

tasurance leading to the arrest and conviction of persons
commtting insurance fraud, including enployers who illegally
fail to obtain workers' conpensation coverage. Persons nay
report suspected fraud to the departnent at ...(Phone No.)....
A person is not subject to civil liability for furnishing such
information, if such person acts without malice, fraud, or bad
faith."

(2) Every enployer who has secured conpensati on under

this chapter shall nmake available to the departnent at each

job site a certificate of insurance issued by the carrier, a
248
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1| valid exenption certificate approved by the departnment or the
2| fornmer Division of Wirkers' Conpensation of the Departnment of
3 | Labor and Enpl oynent Security, or a copy of the enployer's

4| authority to self-insure.

5 Section 47. Subsection (3) of section 440.42, Florida
6| Statutes, is anended to read:

7 440.42 |Insurance policies; liability.--

8 (3) No contract or policy of insurance issued by a

9| carrier under this chapter shall expire or be cancel ed unti
10| at least 30 days have el apsed after a notice of cancellation
11 | or nonrenewal has been sent to the departrwent—and—to—the

12 | enpl oyer in accordance w th the—previsitons—of s. 440. 185(7).
13 | For cancell ation due to nonpaynment of premium the insurer

14 | shall give witten notification to the enployer at |least 10
15| days before the effective date of the cancell ati on. However,
16 | when duplicate or dual coverage exists by reason of two

17 | different carriers having issued policies of insurance to the
18 | sane enpl oyer securing the sane liability, it shall be

19 | presuned that only that policy with the |ater effective date
20| shall be in force and that the earlier policy term nated upon
21 | the effective date of the latter. 1In the event that both

22 | policies carry the sane effective date, one of the policies
23 | may be canceled instanter upon filing a notice of cancellation
24 | or nonrenewal with the departnent and serving a copy thereof
25 | upon the enployer in such manner as the departnent prescribes
26 | by rule. The departnent may by rule prescribe the content of
27 | the notice of retroactive cancellation and specify the tine,
28 | pl ace, and manner in which the notice of cancellation is to be
29 | served. A carrier shall file with the departnent, at |east 30
30 | days before the effective date of cancellation or nonrenewal
31| of the policy, a notice of such cancellation or nonrenewal ,
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or, for cancellation or nonrenewal of the policy for

nonpaynent of premium shall file such notice with the

departnent at | east 10 days before the effective date of

cancellation, in a format prescribed by departnent rule.
Section 48. Section 440.44, Florida Statutes, is
anended to read:

440. 44 \Workers' conpensation; staff organization.--

(1) | NTERPRETATION OF LAW--As a guide to the
interpretation of this chapter, the Legislature takes due
notice of federal social and | abor acts and hereby creates an
agency to adm ni ster such acts passed for the benefit of
enpl oyees and enployers in Florida industry, and desires to
neet the requirenents of such federal acts wherever not
i nconsistent with the Constitution and | aws of Florida.

(2) INTENT.--It is the intent of the Legislature that
t he departnent, the—agency;the Departnent of Education, and
the Division of Adnministrative Hearings assune an active and
forceful role inits admnistration of this act, so as to
ensure that the systemoperates efficiently and with nmaxi mum
benefit to both enpl oyers and enpl oyees.

(3) EXPENDI TURES. - - The departnment, the—ageney;the
Departnent of Education, and the director of the Division of
Adm ni strative Hearings shall nmake such expenditures,

i ncludi ng expenditures for personal services and rent at the
seat of governnent and el sewhere, for |aw books; for tel ephone
services and WATS |ines; for books of reference, periodicals,
equi pnent, and supplies; and for printing and bi nding as may
be necessary in the admnistration of this chapter. A
expenditures in the adm nistration of this chapter shall be
al l oned and paid as provided in s. 440.50 upon the
presentation of item zed vouchers therefor approved by the
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1| departnent, the agency, the Departnent of Education, or the
2| director of the Division of Adnministrative Hearings.

3 (4) PERSONNEL ADM NI STRATI ON. - - Subj ect to the other
4 | provisions of this chapter, the departnent, the—agency;:the
5| Departnent of Education, and the Division of Admnistrative
6 | Hearings may appoint, and prescribe the duties and powers of,
7 | bureau chiefs, attorneys, accountants, nedical advisers,

8 | technical assistants, inspectors, clains exam ners, and such
9 | other enpl oyees as nay be necessary in the perfornmance of

10| their duties under this chapter

11 (5) OFFICE. --The departnent, the—ageney;the

12 | Departnent of Education, and the Deputy Chief Judge shal

13 | maintain and keep open during reasonabl e busi ness hours an
14 | office, which shall be provided in the Capitol or sone other
15| suitable building in the City of Tallahassee, for the

16 | transacti on of business under this chapter, at which office
17 | the official records and papers shall be kept. The office
18 | shall be furni shed and equi pped. The departnent, the—ageney-
19 | any judge of conpensation clains, any appellate tribuna

20 | appel l ate judge, or the Deputy Chief Judge may hol d sessions
21 | and conduct hearings at any place within the state. The

22 | Wrkers' Conpensation Appellate Tribunal shall maintain one
23| office and five appellate judges. The O fice of the Judges of
24 | Conpensation Cains shall maintain the 17 district offices
25| and;-31 judges of conpensation cl ai ns—and—3t+—rediators—as
26 | they—exist—on—Junre—30,—200%.

27 (6) SEAL.--The departnent the Wrkers' Conpensation
28 | Appellate Tribunal,and the judges of conpensation clains

29 | shall have a seal upon which shall be inscribed the words
30| "State of Florida Departnent of Financial Services

31 | tasuranee--Seal ," and "Division of Administrative
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1| Hearings--Seal," and State of Florida Wrkers' Conpensation

2| Appell ate Tribunal --Seal , "respectively, and each shall be
3ljudicially noticed.

4 (7) DESTRUCTI ON OF OBSOLETE RECORDS. - - The depart nent
5] is expressly authorized to provide by regulation for and to

6 | destroy obsol ete records of the departnent. The Division of

7| Adm nistrative Hearings is expressly authorized to provide by
8| regulation for and to destroy obsolete records of the Ofice
9 | of the Judges of Conpensation C ains.

10 (8) PROCEDURE. --1n the exercise of their duties and
11| functions requiring adm nistrative hearings, the departnment
12 | antd—the—ageney shall proceed in accordance with the

13| Adninistrative Procedure Act. The authority of the departnent
14 | ant—the—agenrey to i ssue orders resulting fromadm nistrative
15| hearings as provided for in this chapter shall not infringe
16 | upon the jurisdiction of the judges of conpensation clainms or
17 | the Workers' Conpensation Appellate Tribunal tribunal judge.
18 Section 49. Section 440.442, Florida Statutes, is

19 | anended to read:

20 440. 442 Code of Judicial Conduct.--The Chi ef Judge,
21| the Wrkers' Conpensati on Appellate Tri bunal appellate judges,
22 | the Deputy Chief Judge, and judges of conpensation clains

23 | shall observe and abi de by the Code of Judicial Conduct as

24 | adopted by the Florida Suprene Court. Any material violation
25| of a provision of the Code of Judicial Conduct shal

26 | constitute either nal feasance or mnisfeasance in office and

27 | shall be grounds for suspension and renoval of the Chief

28 | Judge, the Wirkers' Conpensation Appellate Tribunal appellate
29 | judges, the Deputy Chief Judge, or a judge of conpensation

30| clains by the Governor

31
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Section 50. Section 440.45, Florida Statutes, is
anended to read:

440.45 O fice of the Judges of Conpensation Cains and
Wor kers' Conpensation Appellate Tribunal. --

(1)(a) There is created the Wrkers' Conpensation

Appel l ate Tribunal, which shall be administratively housed in

t he Departnent of Managenent Services. The Wrkers

Conpensation Appellate Tribunal shall not be subject to

control, supervision, or direction of the Departnent of

Managenent Services in the performance of its powers and

duties under this chapter. The Wrkers' Conpensation Appell ate
Tri bunal shall be headed by a Chief Judge who shall be
appoi nted by the Governor for a termof 4 years froma |ist of

three to six nanes subnitted by the statew de nom nating

conm ssion created under subsection (2). The Chi ef Judge nust

denonstrate prior adninistrative experience and possess the

sane qualifications for appointnent as a Wrkers' Conpensation

Appel | ate Tri bunal appellate judge, and the procedure for

r eappoi ntnent of the Chief Judge shall be the sane as for

reappoi ntrent of a Workers' Conpensation Appellate Tribuna

appel |l ate judge. There is created the Ofice of the Judges of

Conpensation Clainms within the Departnent of Managenent
Services. The Ofice of the Judges of Conpensation C ains
shal | be headed by the Deputy Chi ef Judge of Conpensation
G ains. The Deputy Chief Judge shall report to the director of
the Division of Adnministrative Hearings. The Deputy Chief
Judge shall be appointed by the Governor for a termof 4 years
froma |ist of three names subnitted by the statew de
nom nating conm ssion created under subsection (2). The Deputy
Chi ef Judge nust denonstrate prior admnistrative experience
and possess the sane qualifications for appoi ntnent as a judge
253
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of conpensation clains, and the procedure for reappoi ntnent of
the Deputy Chief Judge will be the sane as for reappointnment
of a judge of conpensation clains. The office shall be a
separate budget entity and the Deputy Chi ef Judge direetor—of
the—Dbivi-ston—of—AdmntstrativeHearings shall be its agency

head for all purposes, including, but not limted to,

rul emaki ng pursuant to subsection (4) and establishing agency
policies and procedures. The Departnent of Managenent Services
shal | provide adninistrative support and service to the office
to the extent requested by the director of the Division of

Adm ni strative Hearings but shall not direct, supervise, or
control the Wrkers' Conpensation Appellate Tribunal or the

O fice of the Judges of Conpensation Cains in any nmanner
including, but not limted to, personnel, purchasing,
budgetary natters, or property transactions. The operating
budget of the Ofice of the Judges of Conpensation O ains and
the Workers' Conpensation Appellate Tribunal shall be paid out

of the Wrkers' Conpensation Adm nistration Trust Fund
established in s. 440.50. Notw thstandi ng any ot her provision

of law, each full-tine Wrkers' Conpensation Appellate

Tri bunal appellate judge shall receive a salary in an anpunt

equal to that paid under state lawto a judge of the district

courts of appeal

(b) Fhe—eturrent—termof—the—thiet—Judge—of
Conrpensati-on—Crarns—shatt—expire—Cectober—1,—2606+-Ef fecti ve
Cctober 1, 2001, the position of Deputy Chief Judge of
Conpensation Clains is created.

(c) The Workers' Conpensation Appellate Tribunal is

vested with all authority, powers, duties, and

responsibilities related to review of orders of judges of

conpensation clainms and peer review panels in workers
254
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1| conpensati on proceedi ngs under chapter 440 effective for al

2| petitions for benefits filed on or after March 1, 2004. The

3| Wrkers' Conpensation Appellate Tribunal shall review by

4 | appeal final orders of the judges of conpensation clains and
5| peer review panels entered pursuant to chapter 440. The First
6| District Court of Appeal shall retain jurisdiction over al

7 | workers' conpensation matters pending before it on February

8] 29, 2004. The Wirkers' Conpensation Appellate Tribunal may

9 | hold sessions and conduct hearings at any place within the

10| state. Three appellate judges shall consider each case, and
11| the concurrence of two shall be necessary for a decision. Any
12 | two appel |l ate judges nay request an en banc hearing for review
13| of a final order of a judge of conpensation clains.

14 (d) The tribunal may, in its discretion, charge for

15 | publications, subscriptions, and copies of records and

16 | docunents. Such funds shall be deposited in the trust fund

17 | established in s. 440.50.

18 (e) The Chief Judge shall exercise administrative

19 | supervision over the Wrkers' Conpensation Appellate Tribuna
20 | and over the appell ate judges and other officers of the

21| tribunal

22 (f) The Chief Judge of the Wirkers' Conpensation

23 | Appellate Tribunal shall have the power:

24 1. To assign appellate judges to panels and to review
25| or hear appeals fromorders of judges of conpensation clains.
26 2. To hire and assign clerks and staff.

27 3. To reqgulate use of courtroons.

28 4. To supervise dockets and cal endars.

29 5. To do everything necessary to pronote the pronpt
30| and efficient adninistration of justice relative to the revi ew
31| and appeal of workers' conpensation matters.

255
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2003 CS for CS for SB 1132
309- 2552-03

6. To adopt rules to effect the purposes of this
secti on.

(g) The Chief Judge nmmy appoint an executive assi stant

or staff attorney to performsuch duties as the chief

appel l ate judge nmay direct. The tribunal shall be authorized

to enploy research assistants or law clerks to assist the

appel late judges in perfornming their duties under this

secti on.
(h) The Chief Judge shall appoint a Cerk of the
Wor kers' Conpensation Appellate Tribunal who shall serve at

the pleasure of the tribunal. Before entering upon the

di scharge of the clerk's duties, the clerk shall give bond in

the sum of $5, 000 payable to the Governor or his successors in

office, to be approved by a mpjority of the tribuna

condi ti oned upon the faithful discharge of the duties of the
clerk's office, which bond shall be filed with the Ofice of
the Secretary of State.

1. The tribunal shall mmintain and keep open during

reasonabl e busi ness hours a clerk's office residing in Leon

County, for the transaction of its business. Al books,

papers, records, files, and the seal of the tribunal shall be

kept at this office. The office shall be furni shed and

equi pped by the tribunal

2. The clerk shall be paid an annual salary to be

determ ne in accordance with chapter 25.

3. The clerk may enpl oy deputies and clerical

assi stants as necessary. The nunber and conpensation of the

deputies and clerical assistants shall be approved by the

tribunal and paid fromthe annual appropriations for the

Wor kers' Conpensation Appellate Tribunal fromthe trust fund
established in s. 440.50.
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1 4. The clerk, upon the filing of a certified copy of a
2| notice of appeal or petition, shall charge and collect a

3| filing fee of $200 for each case docketed, and shall charge

4] and collect for copying, certifying, or furnishing opinions,

5| records, papers, or other instrunents, and for other services
6 | the sane service charges as provided in s. 28.24. The state or
7] its agencies, when appearing as appellant or petitioner, is

8| exenpt fromthe filing fee required in this subsection

9 5. The Cerk of the Wrkers' Conpensation Appellate
10| Tribunal shall prepare a statenent of all fees collected in
11 | duplicate each nonth and renit one copy of the statenent,

12 | together with all fees collected by the clerk's office, to the
13| Chief Financial Oficer, who shall deposit the funds in the
14 | Workers' Conpensation Administrative Trust Fund established by
15| s. 440.50.

16 (2)(a) The Governor shall appoint full-tinme judges of
17 | conpensation clains and Wrkers' Conpensation Appellate

18 | Tri bunal appellate judges to conduct proceedings as required
19| by this chapter or other law. No person nmay be nominated to
20 | serve as a judge of conpensation clains unless he or she has
21 | been a nenber of The Florida Bar in good standing for the
22 | previous 5 years and is experienced in the practice of |aw of
23 | workers' conpensation. No person nmay be nominated to serve as
24 | a Wrkers' Conpensation Appellate Tribunal appellate judge
25| unl ess he or she has been a nenber of The Florida Bar in good
26 | standing for the previous 10 years and is experienced in the
27 | practice of | aw of workers' conpensation. No judge of
28 | conpensation clainms or Wrkers' Conpensation Appellate
29 | Tri bunal appellate judge shall engage in the private practice
30| of law during a termof office.
31
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(b) Except as provided in paragraph (c), the Governor

shal | appoint a judge of conpensation clainms or Wrkers
Conpensation Appellate Tribunal appellate judge froma |ist of

t hree persons noninated by a statew de nominating comr ssion
The statew de nominating comn ssion shall be conposed of the
fol | owi ng:

1. Five nenbers, at | east one of whom nust be a nenber
of a mnority group as defined in s. 288.703(3), one of each
who resides in each of the territorial jurisdictions of the
district courts of appeal, appointed by the Chief Financial
O fi cer Board—of—Covernors—oef—Fthe+torida—Ba+r from anong The
Fl orida Bar nenbers who are engaged in the practice of law. On

July 1, 2003 4999, the termof office of each person appointed

by the Board of Governors of The Florida Bar to the conmi ssion

expires. TheBoard—of—GCovernors—shatH—appoint—renrbers—who

2. Five electors, at |east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in each of the territorial jurisdictions of
the district courts of appeal, appointed by the Governor. On
July 1, 2003 3999, the termof office of each person appointed
by the Governor to the conm ssion expires. The Governor shal
appoi nt nmenbers who reside in the odd-nunbered district court
of appeal jurisdictions to 2-year terns each, beginning July
1, 2003 1999, and nenbers who reside in the even-nunbered
district court of appeal jurisdictions to 4-year terns each
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begi nning July 1, 2003 1999. Thereafter, each nenber shall be
appointed for a 4-year term and

3. One el ector Fwe—eleetors, atteast—one—-of—whom

I I L et i redirs-
| -y des i nt] Cyor ot

—ursdietd i i —sel ected and
appointed by a majority vote of the other 10 nenbers of the
conmm ssi on. GEr——Eetober—31—31999—thetermofoffiece—ofeach

begianing—Cetober—1,—1999-Thi s Fhereafter—eaeh nenber shal

be appointed for a 4-year term

4. The termof office of each person currently serving

by virtue of previously being selected and appointed by a

majority vote of the other 10 nenbers of the commi ssion shal

expire on July 1, 2003.

A vacancy occurring on the conm ssion shall be filled by the
original appointing authority for the unexpired bal ance of the
term No attorney who appears before any judge of conpensation
clains nore than four tines a year is eligible to serve on the
st at ewi de nomi nating conm ssion. The neetings and

determ nations of the nom nating conmm ssion as to the Chief
Judge, the Workers' Conpensation Appellate Tribunal appellate

judges, the Deputy Chief Judge, and the judges of conpensation

clains shall be open to the public.
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(c) Each judge of conpensation clains shall be

appointed for a termof 4 years, but during the termof office
may be renoved by the Governor for cause. The Chi ef Judge

shal |l be appointed for a termof 4 years by March 1, 2004. Two

Workers' Conpensation Appell ate Tri bunal appell ate judges

shal|l be appointed for an initial termof 2 years by March 1,

2004. Two Workers' Conpensation Appellate Tri bunal appellate

judges shall be appointed for an initial termof 4 years hy
May 1, 2004. Each Wirkers' Conpensation Appellate Tribuna
appel |l ate judge shall thereafter be appoi nted or reappointed

for atermof 4 years.Prior to the expiration of a judge's or

appel late judge's termof office, the statew de nomninating

conmi ssion shall review the judge's conduct and deternine
whet her the judge's performance is satisfactory. Effeetive
Fuby—31—206062-1n deternining whether a judge's performance is
satisfactory, the Governor eemmssion shall consider the
extent to which the judge has net the requirenents of this
chapter, including, but not limted to, the requirenents of
ss. 440.25(1) and (4)(a)-(f), 440.34(2), and 440.442. t+i+—the
L dae F : I I ot _— .

e . T I I I
months—prior—to—the—exptration—of—thejudges—termof—offece—-
The Gover nor shaH—+eviewthe—comi-sstor—s—report—ant nmay

reappoi nt the judge or appellate judge for an additiona

4-year term If the CGovernor does not reappoint the judge or
appel |l ate judge, the Governor shall informthe conmi ssion. The

judge or appellate judge shall renmain in office until the

CGovernor has appoi nted a successor judge or appellate judge in

accordance with paragraphs (a) and (b). If a vacancy occurs

during a judge's or appellate judge's unexpired term—the

a WG O a O O O GO O C
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performance—+s—satistaetoery;—or the Governor does not

reappoi nt the judge or appellate judge, the Governor shal

appoi nt a successor judge or appellate judge for a termof 4

years in accordance with paragraph (b). Notwi thstanding the

foregoing, during the termof office any judge nay be renoved

by the Governor for cause.

(d) The CGovernor may appoi nt any attorney who has at
| east 5 years of experience in the practice of lawin this
state to serve as a judge of conpensation clainms or Wrkers
Conpensation Appellate Tribunal appellate judge pro hac vice

in the absence or disqualification of any full-tine judge of
conpensation clainms or to serve tenporarily as an additiona
j udge of conpensation clainms or Wrkers' Conpensation

Appel l ate Tribunal appellate judge in any area of the state in

whi ch the Governor deternines that a need exists for such an
addi tional judge. However, an attorney who is so appointed by
the Governor may not serve for a period of nore than 120
successi ve days.

(e) The director of the Division of Adm nistrative
Hearings may receive or initiate conplaints, conduct
i nvestigations, and disniss conplaints agai nst the Wrkers

Conpensation Appellate Tribunal appell ate judges,the Deputy

Chi ef Judge, and the judges of conpensation clainms on the
basis of the Code of Judicial Conduct. The director nay
recormend to the Governor the renmoval of a Wrkers
Conpensati on Appellate Tri bunal appellate judge,the Deputy

Chi ef Judge, or a judge of conmpensation clains or reconmend
the discipline of a judge whose conduct during his or her term
of office warrants such discipline. For purposes of this
section, the term"discipline" includes reprinmand, fine, and
suspension with or without pay. At the conclusion of each
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i nvestigation, the director shall submit prelimnary findings
of fact and reconmendations to the Wrkers' Conpensation

Appel | ate Tri bunal appellate judge, or the judge of

conpensation clainms who is the subject of the conplaint. The
appel | ate judge or judge of conpensation clains has 20 days

within which to respond to the prelimnary findings. The
response and the director's rebuttal to the response nust be
included in the final report submitted to the Governor

(3) The Deputy Chief Judge shall establish training
and conti nuing education for new and sitting Wrkers
Compensation Appellate Tribunal appellate judges and judges of

conpensati on cl ai ns.

(4) The Ofice of the Judges of Conpensation C ains
shal | adopt rules to effect the purposes of this section. Such
rul es shall include procedural rules applicable to workers
conpensation claimresolution and uniformcriteria for
neasuring the performance of the office, including, but not
limted to, the nunber of cases assigned and di sposed, the age
of pendi ng and di sposed cases, tineliness of decisionnaking,
extraordi nary fee awards, and other data necessary for the

Gover nor juth-eciat—noemnating—econmi-sston to review t he

perfornmance of judges of conpensation clains as required in

paragraph (2)(c). The workers' conpensation rul es of procedure
approved by the Suprene Court apply until the rules adopted by
the Ofice of the Judges of Conpensation Cains pursuant to
this section becone effective.

(5) Not later than Decenber 1 of each year, the Ofice
of the Judges of Conpensation Cains shall issue a witten
report to the Governor, the House of Representatives, the
Senate, The Florida Bar, and the statew de noninating
conm ssion sumarizing the anount, cost, and outcone of al
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1|litigation resolved in the previous fiscal year; summari zing
2 | the—disposition—of-rediation—conferenees;t he nunber of
3 | nedi ation conferences held, the nunber of continuances granted
4 | for rediatiens—and final hearings, the nunber and outcone of
5| litigated cases, including which party prevail ed, the anopunt
6| of attorney's fees paid in each case according to order year
7 | and acci dent year, the nunber of final hearings not held
8| within 210 days after receipt of the petition for benefit by
9 | each judge of conpensation clains,and the nunber of fina
10 | orders not issued within 30 days after the final hearing or
11| closure of the hearing record. The Ofice of the Judges of
12 | Conpensation O ai ns shall recomend:—and—+ecomrenting changes
13| or inprovenents to the dispute resolution elenents of the
14 | Wrkers' Conpensation Law and regul ations. |f the Beputy Chief
15| Judge finds that judges generally are unable to neet a
16 | particular statutory requirenent for reasons beyond their
17 | control, the Deputy Chief Judge shall submt such findings and
18 | any reconmendations to the Legislature.
19 Section 51. Section 440.1915, Florida Statutes, is
20| created to read:
21 440.1915 Cains Bureau.--There is created within the
22 | Departnent of Financial Services a Cains Bureau. Personne
23 | who determne issues of ripe, due, and owi ng or specificity of
24 | petitions for benefits nust be nenbers in good standing of The
25| Florida Bar for at |least 2 years.
26 Section 52. Subsections (8), (9), (10), and (11) of
27 | section 440.49, Florida Statutes, are anended to read:
28 440.49 Limtation of liability for subsequent injury
29 | through Special Disability Trust Fund.--
30 (8) PREFERRED WORKER PROGRAM - - The Departnent of
31| Education or administrator shall issue identity cards to
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1| preferred workers upon request by qualified enpl oyees and the
2 | Departnent of Financial Services tnasturance shall reinburse an
3| enpl oyer, fromthe Special Disability Trust Fund, for the cost
4 | of workers' conpensation premiumrelated to the preferred

5| workers payroll for up to 3 years of continuous enpl oynent

6 | upon satisfactory evidence of placenent and issuance of

7 | payroll and classification records and upon the enpl oyee's

8| certification of enploynent. The departnent and the Depart nent
9 | of Education may by rule prescribe definitions, fornms, and

10 | procedures for the adm nistration of the preferred worker

11 | program The Departnent of Education may by rule prescribe the
12 | schedul e for subm ssion of fornms for participation in the

13 | program

14 (9) SPECI AL DI SABI LI TY TRUST FUND. - -

15 (a) There is established in the State Treasury a

16 | special fund to be known as the "Special Disability Trust

17 | Fund," which shall be available only for the purposes stated
18 in this section; and the assets thereof nmay not at any tine be
19 | appropriated or diverted to any ot her use or purpose. The

20| Chief Financial Oficer Freasturer shall be the custodian of

21 | such fund, and all noneys and securities in such fund shall be
22| held in trust by such Treasurer and shall not be the nobney or
23 | property of the state. The Chief Financial Oficer Freastrer
24 | is authorized to disburse nobneys from such fund only when

25 | approved by the departnent or corporation and upon the order
26 | of the Chief Financial Oficer Eeaptrotter. The Chief

27 | Financial Oficer Freasurer shall deposit any noneys paid into
28 | such fund into such depository banks as the departnent may

29 | designate and is authorized to invest any portion of the fund
30 | which, in the opinion of the departnent, is not needed for

31| current requirenents, in the sane manner and subject to al
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the provisions of the law with respect to the deposits of
state funds by such Chief Financial Oficer Freastrer. A
i nterest earned by such portion of the fund as may be invested
by the Chief Financial Oficer Freasurer shall be collected by
her or himand placed to the credit of such fund.

(b)1. The Special Disability Trust Fund shall be
mai nt ai ned by annual assessnents upon the insurance conpanies

writing conpensation insurance in the state, the commercia

sel f-insurers under ss. 624.462 and 624. 4621, the assessable
nmutual s under s. 628.601, and the self-insurers under this
chapter, which assessnents shall becone due and be paid
quarterly at the sane tine and in addition to the assessnents
provided in s. 440.51. The departnent shall estimate annually
i n advance the anpbunt necessary for the administration of this
subsection and the nmai ntenance of this fund and shall mnake
such assessnent in the manner hereinafter provided.

2. The annual assessnent shall be calculated to
produce during the ensuing fiscal year an anount which, when
conbi ned with that part of the balance in the fund on June 30
of the current fiscal year which is in excess of $100,000, is
equal to the average of:

a. The sum of disbursenents fromthe fund during the
i medi ate past 3 cal endar years, and

b. Two times the disbursements of the nopst recent
cal endar year.

Such anmount shall be prorated anong the insurance conpanies

writing conpensation insurance in the state and the

sel f-insurers. Provided however, for those carriers that have

excl uded ceded rei nsurance premuns fromtheir assessnents on

or before January 1, 2000, no assessnents on ceded rei nsurance
265
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1| prenmiuns shall be paid by those carriers until such tinme as

2| the fornmer Division of Wrkers' Conpensation of the Departnent
3 | of Labor and Enpl oynent Security or the departnent advises

4 | each of those carriers of the inpact that the inclusion of

5| ceded reinsurance prenmiuns has on their assessnent. The

6 | departnent nmay not recover any past underpaynents of

7 | assessnents | evied against any carrier that on or before

8 | January 1, 2000, excluded ceded reinsurance premuns from

9| their assessnment prior to the point that the forner Division
10 | of Workers' Conpensation of the Departnent of Labor and

11 | Enpl oynent Security or the departnent advises of the

12 | appropriate assessnent that should have been pai d.

13 3.a. The net direct premiuns witten by the conpanies
14 | for workers' conpensation in this state and the anount of net
15| premiuns cal cul ated by the division for self-insured enpl oyees
16 | ret—premum-witten—apptcable—to—the—seH—insurers—+n—this
17 | state are the basis for conmputing the anbunt to be assessed
18 | under this section as—a—percentage—of—net—premuns. Such

19 | paynents shall be nade by each carrier and self-insurer to the
20 | departnent for the Special Disability Trust Fund in accordance
21 | with rul es adopted by sueh—regutations—as the depart nent

22 | presetribes.

23 b. Wen conputing net direct prenmiuns witten for

24 | purposes of the assessnent a carrier owes under this section
25| the carrier shall report such net direct premuns witten as
26 | the total of the anpbunt of gross direct premuns witten on
27 | account of the state's workers' conpensation risks, omtting
28 | premiuns for reinsurance accepted and reduced for

29 (1) Return premiuns for policies not accepted; and

30 (1'1) Premumrefunds and dividends paid or credited to
31| policyholders, subject to the limts of s. 624.5094.
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c. However, such net direct premuns witten shall not

be reduced for:

(1) Reinsurance ceded to reinsurers or other insurers;

(I'1) Conmissions and brokerages fees paid to agents

for transacting a workers' conpensation policy; or

(I'1l) Expense constants charged as a part of the total

policy prem um

4. The departnent shall adopt rules for collecting the

anmount s assessed under this section. These assessnments are due

within 30 days after the date the insurer receives notice of

its obligation to pay the quarterly assessnent or 30 days

after the end of the quarter for which the assessnent is owed,

whi chever occurs later. |If the assessnent is not paid tinely,

t he departnment may assess, for each 30 days the anpunt renains

unpaid, a penalty equal to 10 percent of the unpaid anmount.

The penalty shall be remitted at the sane tine as the anpunt

assessed.
5. If an insurer fails to pay the amounts assessed to

it under this section within 60 days after the date the

i nsurer receives notice of its obligation to pay the quarterly

assessnent or 30 days after the end of the quarter for which

t he assessnent is owned, whi chever occurs later, the Ofice of

| nsurance Regul ati on nay suspend or revoke the insurer's

certificate of authority. If a self-insurer fails to pay the

anounts assessed to it within 60 days after the due date

prescribed in this subparagraph, the departnent nay revoke the

enpl oyer's authority to self-insure under this chapter

6. Al anounts collected under this section shall be

paid into the Special Disability Trust Fund.

7.a. The departnent shall require fromeach carrier

reports identifying the carrier's gross witten prem uns, the
267
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conputation of net direct premuns witten fromsuch gross

witten prem uns, and the cal cul ati on of the anpunt of

assessnent due. Such reports nust be filed with the carrier's

guarterly assessnent paynent or the carrier may be assessed a

$1, 000 penalty. The departnent shall review the anpunts to be

pai d by each carrier under this section. If the departnent

finds that a carrier has not calculated or paid its

assessnents correctly, the carrier shall be notified of the

error in conputation and provided the procedures whereby an

under paynent, or an overpaynent, of the assessnent owed shal

be corrected.

b. The departnent shall require fromeach sel f-insurer

payroll records with respect to wages paid and all paynents of

conpensation made by the self-insurer. The division shal

determ ne the assessnent anpbunts to be paid by each

self-insurer as provided in paragraph (1)(b).

8.4 The Treasurer is authorized to receive and credit
to such Special Disability Trust Fund any sum or suns that nay
at any tinme be contributed to the state by the United States
under any Act of Congress, or otherwise, to which the state
may be or becone entitled by reason of any paynents nade out
of such fund.

(c) Notwithstanding the Special Disability Trust Fund
assessnent rate calculated pursuant to this section, the rate
assessed shall not exceed 4.52 percent.

(d) The Special Disability Trust Fund shall be
suppl emented by a $250 notification fee on each notice of
claimfiled or refiled after July 1, 1997, and a $500 fee on
each proof of claimfiled in accordance with subsection (7).
Revenues fromthe fee shall be deposited into the Speci al
Disability Trust Fund and are exenpt fromthe deduction
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required by s. 215.20. The fees provided in this paragraph
shal |l not be inposed upon any insurer which is in receivership
with the Departnent of I|nsurance.

(e) The departnent or adninistrator shall report
annually on the status of the Special Disability Trust Fund.
The report shall update the estinmated undi scounted and
di scounted fund liability, as determ ned by an i ndependent
actuary, change in the total nunber of notices of claimon
file with the fund in addition to the nunber of newy filed
notices of claim change in the nunber of proofs of claim
processed by the fund, the fee revenues refunded and revenues
applied to pay down the liability of the fund, the average
time required to reinburse accepted clains, and the average
adm nistrative costs per claim The departnent or
adm ni strator shall subnmit its report to the Governor, the
President of the Senate, and the Speaker of the House of
Representatives by Decenber 1 of each year.

(10) DI VI SI ON BEPARTVENT ADM NI STRATI ON OF FUND;

CLAI M5; EXPENSES. - - The di vi si on depart+ent or admi ni strator
shal | administer the Special Disability Trust Fund with
authority to allow, deny, conprom se, controvert, and litigate
clains made against it and to designate an attorney to
represent it in proceedings involving clains against the fund,
i ncl udi ng negotiation and consummati on of settl enents,
hearings before judges of conpensation clains, and judici al
review. The division departfent or adnministrator or the
attorney designated by it shall be given notice of al

heari ngs and proceedings involving the rights or obligations
of such fund and shall have authority to nake expenditures for
such nedi cal exani nations, expert witness fees, depositions,
transcripts of testinony, and the |ike as may be necessary to
269
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t he proper defense of any claim Al expenditures nmade in
connection with conservation of the fund, including the salary
of the attorney designated to represent it and necessary
travel expenses, shall be allowed and paid fromthe Special
Disability Trust Fund as provided in this section upon the
presentation of item zed vouchers therefor approved by the

di vi si on departrent.

(11) EFFECTI VE DATES. --This section does not apply to
any case in which the accident causing the subsequent injury
or death or the disablenent or death from a subsequent
occupational disease occurred prior to July 1, 1955, or on or
after January 1, 1998. In no event shall the Special
Disability Trust Fund be liable for, or reinburse enployers or
carriers for, any case in which the accident causing the
subsequent injury or death or the disablenent or death froma
subsequent occupational disease occurred on or after January
1, 1998. The Special Disability Trust Fund shall continue to
rei mburse enpl oyers or carriers for subsequent injuries
occurring prior to January 1, 1998, and the division
departwent shall continue to assess for and the division
departwent or administrator shall fund rei nbursenents as
provided in subsection (9) for this purpose.

Section 53. Paragraph (b) of subsection (1) and
subsections (2) and (3) of section 440.50, Florida Statutes,
are anended to read:

440.50 Workers' Conpensation Adninistration Trust
Fund. - -

(1)

(b) The division depart+ent is authorized to transfer
as a | oan an anmpbunt not in excess of $250,000 from such
special fund to the Special Disability Trust Fund established
270
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by s. 440.49(9), which anmobunt shall be repaid to said special
fund in annual paynents equal to not |ess than 10 percent of
noneys received for such Special Disability Trust Fund.

(2) The Treasurer is authorized to disburse npbneys
fromsuch fund only when approved by the division departrent
and upon the order of the Conptroller

(3) The Treasurer shall deposit any nbneys paid into
such fund into such depository banks as the division
departwent nay designate and is authorized to invest any
portion of the fund which, in the opinion of the division
departwent, is not needed for current requirenents, in the
sane manner and subject to all the provisions of the law with
respect to the deposit of state funds by such Treasurer. Al
i nterest earned by such portion of the fund as may be invested
by the Treasurer shall be collected by himor her and placed
to the credit of such fund.

(4) Al civil penalties provided in this chapter, if
not voluntarily paid, may be collected by civil suit brought
by the division depart+rent and shall be paid into such fund.

Section 54. Section 440.501, Florida Statutes, is
amended to read:

440.501 Workers' Conpensation Adm nistration Trust
Fund within the Departnent of Business and Professiona
Regul ati on. - -

(1) The Workers' Conpensation Adninistration Trust
Fund is created within the Departnent of Business and
Pr of essi onal Regul ation, to be adm nistered by the division

steh—departrent. The trust fund shall be used for the purpose

of providing for the paynent of all expenses in respect to the

adm nistration of the child | abor program pursuant to
| egi slative appropriation or an approved anendnent to the
271
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di vi si on' s departwent—s operating budget pursuant to the
provi sions of chapter 216.

(2) Notwithstanding the provisions of s. 216.301 and
pursuant to s. 216.351, any balance in the trust fund at the
end of any fiscal year shall remain in the trust fund at the
end of the year and shall be available for carrying out the
pur poses of the trust fund.

(3) Pursuant to the provisions of s. 19(f)(2), Art.
Il of the State Constitution, the trust fund shall, unless
ternm nated sooner, be termnated on July 1, 2006. Prior to
its scheduled term nation, the trust fund shall be reviewed as
provided in s. 215.3206.

Section 55. Section 440.51, Florida Statutes, is
amended to read:

440.51 Expenses of adm nistration.--

(1) The departnent shall estimate annually in advance
the anobunts necessary for the adninistration of this chapter
in the foll owi ng manner

(a) The departnent shall, by July 1 of each year,
notify carriers and self-insurers of the assessnent rate,
whi ch shall be based on the anticipated expenses of the
adm nistration of this chapter for the next cal endar year
Such assessnent rate shall take effect January 1 of the next
cal endar year and shall be included in workers' conpensation
rate filings approved by the departnent ef—tnsurance which
becone effective on or after January 1 of the next cal endar
year. Assessnments shall becone due and be paid quarterly.

(b)1. The total expenses of admnistration shall be
prorated anbng the insurance conpani es earri+etrs witing

conpensation insurance in the state, the conmerci al
sel f-insurers under ss. 624.462 and 624. 4621, the assessable
272
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mut ual insurers under s. 628.6011, and sel f-insurers under

this chapter. The net direct preniuns collected by carriers

and the amobunt of net prem uns cal cul ated by the depart nent
for self-insured enployers are the basis for conputing the
anount to be assessed. Wien reporting deductible policy
prem um for purposes of conputing assessnents |evied after
July 1, 2001, full policy prem umval ue nust be reported prior
to application of deductible discounts or credits in the
manner provided in this subsection

2. This armount may be assessed as a specific anount or
as a percentage of net preniuns payabl e as the departnent nay
di rect, provided such anobunt so assessed shall not exceed 2.75
percent, beginning January 1, 2001, and exeept during the
iateri+m peri od precedi ng such date, the amount assessed from

shal |l not exceed 4 percent of such net premuns. The carriers
may el ect to nmake the paynents required under s. 440.15(1)(f)
rat her than havi ng these paynents nade by the departnent. In
that event, such paynents will be credited to the carriers,
and the anount due by the carrier under this section will be
reduced accordingly.

(c) \When conputing net direct premuns witten for

pur poses of the assessnment a carrier owes under this section

the carrier shall report such net direct premuns witten as

the total of the anmpunt of gross direct premunms witten on

account of the state's workers' conpensation risks, omtting

prem uns for reinsurance accepted and reduced for

1. Return premiuns for policies not accepted; and

2. Premiumrefunds and dividends paid or credited to

policyhol ders, subject to the limts of s. 624.5094.
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(d) However, such net direct preniuns witten shal

not be reduced for

1. Reinsurance ceded to reinsurers or other insurers;

2. Conmi ssions and brokerages fees paid to agents for

transacting a workers' conpensation policy; or

3. Expense constants charged as a part of the total

policy prem um

(e) When reporting the full policy prem um val ue of

deducti bl e policies under paragraph (b), the carrier shal

include in the net direct preniuns earned under this section a

prorated portion of the total prem umdiscount or credit

appl i ed on account of the deductible clause of the policy. The

prorated portion of the deductible premuns credit which shal

be included in the net prem uns assessed for the prior period

shall be in the sane proportion as the deductible policy's

reported earned premuns for the prior period bears to the

policy's gross witten prem uns.

(2) The departnent shall adopt rul es proevide—-by
regutation for the collection of the anbunts assessed under

this section agarnst—each—car+ier. These assessnents are due

within 30 days after the date the insurer receives notice of

its obligation to pay the quarterly assessnent or 30 days

after the end of the quarter for which the assessnent is owed,

whi chever occurs later. |If the assessnent is not paid tinely,

t he departnent may assess, Steh—anpunts—shat-—be—pai-d—w-thin
I F I I I . . I I e

: I itk I ottt I
assessed for each 30 days the anbunt se—assessed renmins
unpaid, a ervi+ penalty equal to 10 percent of the unpaid
anount. The penalty se—unpaith—which shall be renitted
cotHteeted at the sane time as anrd—a—part—oef the anount
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assessed. For those carriers who excluded ceded reinsurance
premiuns fromtheir assessnents prior to January 1, 2000, the
departnent shall not recover any past underpaynents of
assessnents related to ceded reinsurance premuns prior to
January 1, 2001, agai nst such carriers.

(3) If any carrier fails to pay the anounts assessed
against it under this section within 60 days after the date

the carrier receives notice of its obligation to pay the

guarterly assessnent or 30 days after the end of the quarter

for which the assessnent is owed, whichever occurs later, the

O fice of Insurance Regul ati on may suspend or revoke the

carrier's certificate of authority. If a self-insurer fails to

pay the anounts assessed to it within the sane period, the

departnent may revoke the self-insurer's authority to

sel f-insure under this chapter.himor—her—under—the

(4) Al anounts collected under the provisions of this
section shall be paid into the Wrkers' Conpensation
Admini stration Trust Fund estabti-shed—in—s—446-50.

(5) Any anobunt so assessed agai nst and paid by an

i nsurance carrier, self-insurer authorized pursuant to s.

624. 4621, or commercial self-insurance fund authorized under

ss. 624.460-624. 488 shall be all owed as a deducti on agai nst

the anount of any other tax levied by the state upon the

prem uns, assessnents, or deposits for workers' conpensation

i nsurance on contracts or policies of said insurance carrier
275
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self-insurer, or comercial self-insurance fund. Any insurance
carrier claimng such a deduction agai nst the anount of any
such tax shall not be required to pay any additiona
retaliatory tax levied pursuant to s. 624.5091 as a result of
cl ai mi ng such deduction. Because deductions under this
subsection are available to i nsurance carriers, s. 624.5091
does not limt such deductions in any manner

(6)a. The department shall fay require from each
carri er —at—sduech—tine—antd—inr—acecordance—wth—stch—regutations
as—the—departrent—ray—preser+be,reports identifying
respeet—to all gross earned premiuns and the carrier's

conputati on of net direct prenmuns earned from such gross

earned prem unms, and cal cul ati on of the anpbunt of assessnent

due. Wien applicabl e under paragraph (1)(b), the carrier shal

al so provide the anpbunts of deductible discounts or credits

the carrier has included in the total net earned premni um

assessed during the prior period. Such reports shall be filed

with the carrier's quarterly assessnent payment or the carrier

may be assessed a $1, 000 penalty. The departnent shall review

the anobunts to be paid by each carrier under this section. If

the departnent finds that a carrier has not conputed or paid

its assessnent correctly, the carrier shall be notified and

provi ded the procedures whereby an under paynent, or an

over paynent, of the assessnents owed shall be corrected

(b) The departnent may require fromeach self-insurer

payroll records with respect to wages paid and all paynents of

conpensation made by the self-insurer. The division shal

determ ne the assessnent anpbunts to be paid by each
self-insurer as provided in paragraph (1) (b). antd—oef—att+
F . . I . . I
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(7) The departnent shall keep accunul ated cost records
of all injuries occurring within the state coning within the
purview of this chapter on a policy and cal endar-year basis.
For the purpose of this chapter, a "cal endar year" is defined
as the year in which the injury is reported to the departnent;
"policy year" is defined as that cal endar year in which the
policy becones effective, and the | osses under such policy
shal | be chargeabl e against the policy year so defined.

(8) The departnent shall assign an account nunber to
each enpl oyer under this chapter and an account nunber to each
i nsurance carrier authorized to wite workers' conpensation
insurance in the state; and it shall be the duty of the
departnment under the account nunber so assigned to keep the
cost experience of each carrier and the cost experience of
each enpl oyer under the account nunber so assi gned by cal endar
and policy year, as above defined.

(9) In addition to the above, it shall be the duty of
the departnent to keep the accident experience, as classified
by the departnent, by industry as foll ows:

(a) Cause of the injury;

(b) Nature of the injury; and

(c) Type of disability.

(10) In every case where the duration of disability
exceeds 30 days, the carrier shall establish a sufficient
reserve to pay all benefits to which the injured enpl oyee, or
in case of death, his or her dependents, nay be entitled to
under the law. In establishing the reserve, consideration
shall be given to the nature of the injury, the probable
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period of disability, and the estimated cost of nedical
benefits.

(11) The departnent shall furnish to any enpl oyer or
carrier, upon request, its individual experience.

(12) In addition to any other penalties provided by
this law, the failure to subnit any report or other
information required by this Iaw shall be just cause to
suspend the right of a self-insurer to operate as such or
shal |l be just cause for the departnment to suspend or revoke
the license of such carrier

(13) As used in s. 440.50 and this section, the term

(a) "Plan" neans the workers' conpensation joint
underwiting plan provided for in s. 627.311(4).

(b) "Fixed adm nistrative expenses" neans the expenses
of the plan, not to exceed $750, 000, which are directly
related to the plan's admi nistration but which do not vary in
direct relationship to the anount of premumwitten by the
pl an and which do not include |oss adjustnent prem uns.

(14) Before July 1 in each year, the plan shall notify
the departnent of the anmpbunt of the plan's gross witten
prem uns for the preceding cal endar year. Wenever the plan's
gross witten premiuns reported to the departnent are |ess
than $30 nillion, the departnent shall transfer to the plan
subj ect to appropriation by the Legislature, an anpbunt not to
exceed the plan's fixed adninistrative expenses for the
precedi ng cal endar year

Section 56. Section 440.515, Florida Statutes, is
amended to read:

440.515 Reports from self-insurers;
confidentiality.--The departnent ef—tnsturance shall nmintain
the reports filed in accordance with s. 440.51(6)(b) as
278
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confidential and exenpt fromthe provisions of s. 119.07(1),
and such reports shall be released only for bona fide research
or educational purposes or after receipt of consent fromthe
enpl oyer.

Section 57. Subsections (2) and (4) of section 440.52,
Fl orida Statutes, are anended to read

440.52 Registration of insurance carriers; notice of
cancel l ation or expiration of policy; suspension or revocation
of authority.--

(2) |If the departnent A—car+tier—or—setH—insurance—fund
that receives notice pursuant to s. 440.05, the departnent

shall imediately notify the contractor of the cancellation or
expiration of the insurance.

(4) In addition to the penalties prescribed in
subsection (3), violation of s. 440.381 by an insurance
carrier shall result in the inposition of a fine not to exceed
$1,000 per audit, if the insurance carrier fails to act on
said audits by correcting errors in enployee classification or
accepted applications for coverage where it knew enpl oyee
classifications were incorrect. Such fines shall be |evied by
t he Departnment of |nsurance and deposited into the Chief
Fi nancial Oficer's tnstrance—Commi-ssionetr—s Regul atory Trust
Fund.

Section 58. Section 440.59, Florida Statutes, is
amended to read:

440.59 Reporting requiremnments.--The division
departwent shall annually prepare a report of the
admi nistration of this chapter for the precedi ng cal endar
year, including a detailed statenment of the recei pts of and
expenditures fromthe fund established in s. 440.50 and a
statenent of the causes of the accidents |eading to the
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1| injuries for which the awards were nade, together with such
2 | recomendati ons as the division departfent consi ders

3| advi sabl e. On or before Septenber 15 of each year, the

4 | division departrent shall subnit a copy of the report to the
5| Governor, the President of the Senate, the Speaker of the

6 | House of Representatives, the Denpcratic and Republican

7 | Leaders of the Senate and the House of Representatives, and
8| the chairs of the legislative committees having jurisdiction
9 | over workers' conpensation

10 Section 59. Section 440.591, Florida Statutes, is

11 | anended to read:

12 440.591 Admi nistrative procedure; rul emaking

13 | authority.--The depart nent —the—ageney,and the Departnment of
14 | Educati on may adopt rules pursuant to ss. 120.536(1) and

15] 120.54 to inplenent the provisions of this chapter conferring
16 | duties upon it.

17 Section 60. Section 440.593, Florida Statutes, is

18 | anended to read:

19 440.593 Electronic reporting.--

20 (1) For forns, reports, or other information filed
21 | with the departnent by el ectronic reporting,the departnent

22 | may by rule establish filing deadlines different fromthose
23 | otherwi se required when reporting the an—eleetronie—reporting
24 o otz I .

25 b . w ’ ’ I g .

26 | eteetronteatty—+ather—than—byother—neans—Tthe—departrent—ray
27 sk dits eadhi : N F ’ ’
28 ot . I I ’ . o I ’
29 . I I . . I I :

30 | regui+red—when—+eporting i nformation by other neans.

31
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(2) The departnent may require any carrier to submt
data electronically, either directly or through a third-party
vendor, and may require any carrier or vendor subnmitting data

to the departnent electronically to be approved eertified by
the departnent as prescribed by rule. The departnment shall way

speci fy perfornmance requirenents for any carrier or vendor
submtting data el ectronically.

(3) The departnent may revoke the certification of any
carrier or vendor determined by the departrment to be in
nonconpl i ance with performance standards prescribed by rule
for el ectronic subm ssions.

(4)(a) The departnent by rule shall establish a

schedul e by which carriers nust begin filing i nformation

el ectronically. If a carrier is required to file

el ectronically, the failure to so file subjects the carrier to

an adm nistrative penalty in the anount of $500 per day for

the first 30 days of nonconpliance, after which the departnment

shall take further action as set forth in s. 440.38, if the

carrier is a self-insurer, or shall refer the carrier to the

O fice of Insurance Regul ation for additional sanctions under
s. 624. 308.
(b) Acarrier shall tinely file all electronic

information required by the departnment, in accordance with
departnment rule. Sanctions set forth in ss. 440.185(8) and (9)
and 440.525 nust be inposed for failure to tinely file any

requi red el ectroni ¢ infornation. The—departrent—ray—assess—a
iy oy I F hvi-eh-ati-en-
presecribed—by—+ule—

(5) The departnent may adopt rules to adm nister this

secti on.
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Section 61. Subsection (18) of section 443. 036,
Fl orida Statutes, is anended to read:

443.036 Definitions.--As used in this chapter, unless
the context clearly requires otherw se:

(18) EMPLOYEE LEASI NG COVPANY. --The term "enpl oyee
| easi ng conpany” neans an enploying unit which maintains a
valid and active |icense under chapter 468 and whi ch nmintains
the records required by s. 443.171(7) and, in addition
mai ntains a listing of the clients of the enpl oyee | easing
conpany and of the enployees, including their social security
nunbers, who have been assigned to work at each client conpany
job site. Further, each client conpany job site nust be
identified by industry, products or services, and address. The
client list shall be provided to the division and the
Departnent of Financial Services by June 30 and by Decenber 31

of each year. For purposes of this subsection, "client" neans
a party who has contracted with an enpl oyee | easi ng conpany to
provide a worker, or workers, to performservices for the
client. Leased enpl oyees shall include enpl oyees subsequently
pl aced on the payroll of the enployee |easing conpany on
behal f of the client. The enpl oyee | easi ng conpany shal

notify the division and the Departnent of Financial Services

within 30 days after ef the initiation or term nation of the
conpany's relationship with any client conpany pursuant to
chapt er 468.

Section 62. Subsection (7) of section 443.171, Florida
Statutes, is anended to read:

443.171 Division and comm ssion; powers and duties;
rul es; advisory council; records and reports; proceedi ngs;
state-federal cooperation.--
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1 (7) RECORDS AND REPORTS. - - Each enpl oyi ng unit shal

2 | keep true and accurate work records, containing such
3|linformation as the division may prescribe. Such records shal

4 | be open to inspection and be subject to being copied by the

5] division at any reasonable tine and as often as nay be

6 | necessary. The division or an appeals referee nay require from
7| any enploying unit any sworn or unsworn reports, with respect
8 | to persons enployed by it, deened necessary for the effective
9| adm nistration of this chapter. However, a state or |oca

10 | governnental agency performing intelligence or

11 | counterintelligence functions need not report an enpl oyee if
12 | the head of such agency has deternined that reporting the

13 | enpl oyee coul d endanger the safety of the enpl oyee or

14 | conproni se an ongoi ng investigation or intelligence n ssion
15 ]| Information revealing the enploying unit's or individual's

16 | identity thus obtained fromthe enploying unit or from any

17 | individual pursuant to the adninistration of this chapter

18 | shall, except to the extent necessary for the proper

19 | presentation of a claimor upon witten authorization of the
20 | cl ai mant who has a workers' conpensation claimpending or is
21 | receiving workers' conpensation benefits, be held confidential
22 | and exenpt fromthe provisions of s. 119.07(1). Such
23 | information shall be available only to public enployees in the
24 | performance of their public duties, including enployees of the
25 | Departnent of Education in obtaining information for the
26 | Flori da Education and Trai ni ng Placerment |nfornmation Program
27 | and the Ofice of Tourism Trade, and Economi c Devel opnent in
28 | its adm nistration of the qualified defense contractor tax
29 | refund program authorized by s. 288.1045, the qualified target
30 | i ndustry business tax refund program aut horized by s. 288. 106.
31| Any claimant, or the claimant's | egal representative, at a
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1| hearing before an appeals referee or the comm ssion shall be
2| supplied with information from such records to the extent

3 | necessary for the proper presentation of her or his claim Any
4 | enpl oyee or nenber of the commission or any enpl oyee of the

5] division, or any other person receiving confidential

6 | informati on, who violates any provision of this subsection is
7] guilty of a m sdeneanor of the second degree, punishable as

8| provided in s. 775.082 or s. 775.083. However, the division

9| may furnish to any enpl oyer copies of any report previously
10 | subnmitted by such enpl oyer, upon the request of such enpl oyer,
11| and the division is authorized to charge therefor such

12 | reasonable fee as the division may by rule prescribe not to
13 | exceed the actual reasonable cost of the preparation of such
14 | copies. Fees received by the division for copies provided

15 | under this subsection shall be deposited to the credit of the
16 | Enpl oynent Security Adm nistration Trust Fund.

17 Section 63. Subsections (1) and (2) of section

18 | 443. 1715, Florida Statutes, are anended to read:

19 443.1715 Disclosure of information; confidentiality.--
20 (1) RECORDS AND REPORTS. --Information revealing the
21 | enploying unit's or individual's identity obtained fromthe
22 | enploying unit or fromany individual pursuant to the
23 | adnministration of this chapter, and any deternination
24 | revealing such information, except to the extent necessary for
25| the proper presentation of a claimor upon witten
26 | authori zation of the claimant who has a workers' conpensation
27 | claimpending or is receiving conpensation benefits, nust be
28 | held confidential and exenpt fromthe provisions of s.
291 119.07(1) and s. 24(a), Art. | of the State Constitution. Such
30 | informati on nay be nade available only to public enployees in
31| the perfornmance of their public duties, including enployees of
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t he Departnent of Education in obtaining information for the
Fl ori da Education and Training Placenent |nfornation Program
and the Ofice of Tourism Trade, and Econoni c Devel opnent in
its adnministration of the qualified defense contractor tax
refund program authorized by s. 288.1045 and the qualified
target industry tax refund program authorized by s. 288.106.
Except as otherw se provided by |aw, public enployees
receiving such informati on nust retain the confidentiality of
such information. Any clainmant, or the claimant's | ega
representative, at a hearing before an appeals referee or the
conmmi ssion shall be supplied with informati on from such
records to the extent necessary for the proper presentation of
her or his claim Any enpl oyee or nenber of the comm ssion or
any enpl oyee of the division, or any other person receiving
confidential information, who violates any provision of this
subsection comits a misdeneanor of the second degree,
puni shabl e as provided in s. 775.082 or s. 775.083. However,
the division may furnish to any enpl oyer copies of any report
previously submtted by such enpl oyer, upon the request of
such enpl oyer, and may furnish to any cl ai mant copi es of any
report previously subnmtted by such claimant, upon the request
of such claimant, and the division is authorized to charge
t herefor such reasonable fee as the division may by rule
prescribe not to exceed the actual reasonable cost of the
preparation of such copies. Fees received by the division for
copies as provided in this subsection nust be deposited to the
credit of the Enploynent Security Adm nistration Trust Fund.
(2) DI SCLOSURE OF | NFORMATI ON. - -

(a) Subject to such restrictions as the division
prescribes by rule, information declared confidential under
this section nay be nmade avail able to any agency of this or
285
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any other state, or any federal agency, charged with the

adm ni stration of any unenpl oynent conpensation |law or the

mai nt enance of a system of public enploynent offices, or the
Bureau of Internal Revenue of the United States Departnent of
the Treasury, or the Florida Departnent of Revenue and

i nformati on obtained in connection with the adm nistration of
t he enpl oynent service may be nade avail able to persons or
agenci es for purposes appropriate to the operation of a public
enpl oynment service or a job-preparatory or career education or
training program The division shall on a quarterly basis,
furnish the National Directory of New Hres with information
concerni ng the wages and unenpl oynent conpensation paid to

i ndi viduals, by such dates, in such format and contai ni ng such
information as the Secretary of Health and Human Services
shal | specify in regulations. Upon request therefor, the

di vision shall furnish any agency of the United States charged
with the adm nistration of public works or assistance through
public enploynent, and may furnish to any state agency
simlarly charged, the nane, address, ordinary occupation, and
enpl oynent status of each recipient of benefits and such
recipient's rights to further benefits under this chapter
Except as otherwi se provided by |aw, the receiving agency mnust
retain the confidentiality of such infornmation as provided in
this section. The division may request the Conptroller of the
Currency of the United States to cause an exanination of the
correctness of any return or report of any national banking
associ ati on rendered pursuant to the provisions of this
chapter and may in connection with such request transmt any
such report or return to the Conptroller of the Currency of
the United States as provided in s. 3305(c) of the federa

I nternal Revenue Code.
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(b)1. The enployer or the enployer's workers

conpensation carrier against whoma claimfor benefits under

chapter 440 has been made, or a representative of either, may

request fromthe departnent records of wages of the enpl oyee

reported to the departnent by any enployer for the quarter

that includes the date of the accident that is the subject of

such clai mand for subsequent quarters. The request nust be

made with the authorization or consent of the enpl oyee or any

enpl oyer who paid wages to the enpl oyee subsequent to the date

of the accident.

2. The enployer or carrier shall make the request on a

formprescribed by rule for such purpose by the departnent in

the manner specified by the secretary. Such formshall contain

a certification by the requesting party that it is a party

entitled to the informati on requested as authorized by this

par agr aph.
3. The division shall provide the npbst current

information readily available within 15 days after receiving

t he request.
Section 64. Subsection (9) of section 626.989, Florida
Statutes, is anended to read:

626. 989 |Investigation by departnent or Division of
| nsurance Fraud; conpliance; imunity; confidential
information; reports to division; division investigator's
power of arrest.--

(9) In recognition of the conplenentary rol es of
i nvestigating instances of workers' conpensation fraud and
enforcing conpliance with the workers' conpensation coverage
requi renments under chapter 440, the Departnent of Fi nanci al
Servi ces shall tnsturance—+s—directed—+to prepare and subnit a
joint performance report to the President of the Senate and

287

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

a Senate - 2003 CS for CS for SB 1132
52-03

Flori
309-2

o1

t he Speaker of the House of Representatives by January 1 of
each year Nevemrber—1,—2003,—antd—then—byNovernber—t—every—3
I F 4 " I I bt a w e
. P I , .
. I e heireid F I ,
conpensation—t+aud. The annual report nust include, but need

not be limted to:

(a) The total nunber of initial referrals received,

cases opened, cases presented for prosecution, cases cl osed,

and convictions resulting fromcases presented for prosecution

by the Bureau of Wrkers' Conpensation |Insurance Fraud by type

of workers' conpensation fraud and circuit.

(b) The nunber of referrals received frominsurers and

the Division of Wirkers' Conpensation and the outcone of those

referrals.
(c) The nunber of investigations undertaken by the

office which were not the result of a referral froman insurer

or the Division of Wrkers' Conpensation

(d) The nunber of investigations that resulted in a

referral to a regulatory agency and the di sposition of those

referrals.
(e) The nunber and reasons provided by |oca

prosecutors or the statew de prosecutor for declining

prosecution of a case presented by the office by circuit.

(f) The total nunber of enpl oyees assigned to the

office and the Division of Workers' Conpliance unit delineated

by |l ocation of staff assigned and the nunber and | ocation of

enpl oyees assigned to the office who were assigned to work

ot her types of fraud cases.
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1 (g) The average casel oad and turnaround tine by type
2| of case for each investigator and division conpliance

3 | enpl oyee.

4 (h) The training provided during the year to workers
5| conpensation fraud i nvestigators and the division's conpliance
6 | enpl oyees.

7 Section 65. Section 626.9891, Florida Statutes, is

8 | anended to read:

9 626.9891 Insurer anti-fraud investigative units;

10 | reporting requirenents; penalties for nonconpliance. --

11 (1) Every insurer adnmitted to do business in this

12 | state who in the previous cal endar year, at any tine during
13 | that year, had $10 million or nore in direct premuns witten
14 | shal I :

15 (a) Establish and maintain a unit or division within
16 | the conpany to investigate possible fraudul ent clains by

17 | insureds or by persons naking clains for services or repairs
18 | agai nst policies held by insureds; or

19 (b) Contract with others to investigate possible

20| fraudulent clains for services or repairs against policies
21| held by insureds.

22

23| An insurer subject to this subsection shall file with the

24 | Division of Insurance Fraud of the departnent on or before
25| July 1, 1996, a detailed description of the unit or division
26 | established pursuant to paragraph (a) or a copy of the

27 | contract and rel ated docunents required by paragraph (b).

28 (2) Every insurer admitted to do business in this

29 | state, which in the previous cal endar year had | ess than $10
30| mllion in direct premuns witten, nmust adopt an anti-fraud
31| plan and file it with the Division of |Insurance Fraud of the
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1| departnent on or before July 1, 1996. An insurer may, in lieu
2| of adopting and filing an anti-fraud plan, conply with the

3| provisions of subsection (1).

4 (3) Each insurers anti-fraud plans shall include:

5 (a) A description of the insurer's procedures for

6 | detecting and investigating possible fraudul ent insurance

7| acts;

8 (b) A description of the insurer's procedures for the
9 | mandatory reporting of possible fraudul ent insurance acts to
10| the Division of Insurance Fraud of the departnent;

11 (c) A description of the insurer's plan for anti-fraud
12 | education and training of its clains adjusters or other

13 | personnel ; and

14 (d) A witten description or chart outlining the

15 | organi zational arrangenent of the insurer's anti-fraud

16 | personnel who are responsible for the investigation and

17 | reporting of possible fraudul ent insurance acts.

18 (4) Any insurer who obtains a certificate of authority
19 | after July 1, 1995, shall have 18 nonths in which to conply
20| with the requirenents of this section
21 (5) For purposes of this section, the term"unit or
22 | division" includes the assignnment of fraud investigation to
23 | enpl oyees whose principal responsibilities are the
24 | investigation and disposition of clains. |f an insurer
25| creates a distinct unit or division, hires additional
26 | enpl oyees, or contracts with another entity to fulfill the
27 | requirenents of this section, the additional cost incurred
28 | must be included as an administrative expense for ratenaking
29 | pur poses.
30 (6) Each insurer witing workers' conpensation
31| insurance shall report to the departnment, on or before August
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1|1 of each year, on its experience in inplenenting and

2| mintaining an anti-fraud i nvestigative unit or an anti-fraud
3| plan. The report nust include, at a nini num

4 (a) The dollar anount of recoveries and | osses

5] attributable to workers' conpensation fraud delineated by the
6| type of fraud: clainmant, enployer, provider, agent, or other;
7 (b) The nunber of referrals to the Bureau of Wrkers

8 | Conpensation Fraud for the prior year

9 (c) A description of the organization of the

10| anti-fraud investigative unit, if applicable, including the
11| position titles and descriptions of staffing;

12 (d) The rationale for the level of staffing and

13 | resources being provided for the anti-fraud i nvestigative

14 | unit, which may include objective criteria such as nunber of
15| policies witten, nunber of clains received on an annua

16 | basis, volune of suspected fraudul ent clains currently being
17 | detected, other factors, and an assessnent of optinal casel oad
18 | that can be handl ed by an investigator on an annual basis;

19 (e) The in-service education and training provided to
20 | underwiting and cl ai ns personnel to assist in identifying and
21 | evaluating i nstances of suspected fraudulent activity in
22 | underwiting or clains activities; and
23 (f) A description of a public awareness program
24 | focused on the costs and frequency of insurance fraud and
25 | nethods by which the public can prevent it.
26 (7) If an insurer fails to subnit a final anti-fraud
27 | plan or otherwise fails to submt a plan, or fails to
28 | i npl enent the provisions of a plan or an anti-fraud
29 | investigative unit, or otherwi se refuses to conply with the
30 | provisions of this section, the departnent nay:
31
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1 (a) |Inpose an adninistrative fine of not nore than

2 [$2,000 per day for such failure by an insurer, until the

3| departnent deens the insurer to be in conpliance;

4 (b) Inpose upon the insurer a fraud detection and

5| prevention plan that is deened to be appropriate by the

6 | departnent and that nust be inplenented by the insurer; or

7 (c) Inpose the provisions of both paragraphs (a) and
8 |(b).

9 (8) The departnent may adopt rules to adm nister this
10 | secti on.

11 Section 66. Subsection (2) of section 627.062, Florida
12 | Statutes, is anended to read:

13 627. 062 Rate standards. --

14 (2) As to all such classes of insurance:

15 (a) Insurers or rating organizations shall establish
16 | and use rates, rating schedules, or rating manuals to allow
17 | the insurer a reasonable rate of return on such cl asses of
18 | insurance witten in this state. A copy of rates, rating

19 | schedul es, rating manuals, premumcredits or discount
20 | schedul es, and surcharge schedul es, and changes thereto, shal
21| be filed with the departnent under one of the follow ng
22 | procedures:
23 1. If the filing is nmade at | east 90 days before the
24 | proposed effective date and the filing is not inplenented
25| during the departnent's review of the filing and any
26 | proceeding and judicial review, then such filing shall be
27 | considered a "file and use" filing. 1In such case, the
28 | departnent shall finalize its review by issuance of a notice
29 | of intent to approve or a notice of intent to disapprove
30| within 90 days after receipt of the filing. The notice of
31| intent to approve and the notice of intent to disapprove
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constitute agency action for purposes of the Adm nistrative
Procedure Act. Requests for supporting infornmation, requests
for mat hemati cal or nechanical corrections, or notification to
the insurer by the departnent of its prelimnary findings
shall not toll the 90-day period during any such proceedings
and subsequent judicial review. The rate shall be deened
approved if the departnent does not issue a notice of intent
to approve or a notice of intent to disapprove within 90 days
after receipt of the filing.

2. If the filing is not nade in accordance with the
provi sions of subparagraph 1., such filing shall be nade as
soon as practicable, but no later than 30 days after the
effective date, and shall be considered a "use and file"
filing. An insurer making a "use and file" filing is
potentially subject to an order by the departnent to return to
policyhol ders portions of rates found to be excessive, as
provided in paragraph (h).

(b) Upon receiving a rate filing, the departnent shal

reviewthe rate filing to deternine if a rate is excessive,
i nadequate, or unfairly discrimnatory. In making that
determ nation, the departnent shall, in accordance with
general ly accepted and reasonabl e actuarial techniques,
consider the follow ng factors:

1. Past and prospective | oss experience within and
wi thout this state.

2. Past and prospective expenses.

3. The degree of conpetition anong insurers for the
risk insured

4. | nvestnent incone reasonably expected by the
insurer, consistent with the insurer's investnent practices,
frominvestable premuns anticipated in the filing, plus any
293
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ot her expected inconme fromcurrently invested assets
representing the anount expected on unearned prem umreserves
and | oss reserves. The departnent nmay promnul gate rul es
utilizing reasonabl e techni ques of actuarial science and
econom cs to specify the manner in which insurers shal
calcul ate investnent inconme attributable to such classes of
insurance witten in this state and the manner in which such
i nvestment inconme shall be used in the cal cul ation of
i nsurance rates. Such manner shall contenpl ate all owances for
an underwriting profit factor and full consideration of
i nvestnent incone which produce a reasonable rate of return
however, investnent incone frominvested surplus shall not be
consi dered. The profit and contingency factor as specified in
the filing shall be utilized in conputing excess profits in
conjunction with s. 627. 0625.

5. The reasonabl eness of the judgnent reflected in the
filing.
6. Dividends that are issued to enployers that provide

financial incentives for enployees who naintain a safe

wor kpl ace, savings, or unabsorbed prem um deposits all owed or
returned to Florida policyhol ders, nenbers, or subscribers.

7. The adequacy of |oss reserves.

8. The cost of reinsurance.

9. Trend factors, including trends in actual |osses
per insured unit for the insurer naking the filing.

10. Conflagration and catastrophe hazards, if
appl i cabl e.

11. A reasonable margin for underwiting profit and
conti ngenci es.

12. The cost of nedical services, if applicable.
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1 13. Oher relevant factors which inpact upon the

2| frequency or severity of clains or upon expenses.

3 (c) In the case of fire insurance rates, consideration
4| shall be given to the availability of water supplies and the

5| experience of the fire insurance business during a period of

6 | not less than the nost recent 5-year period for which such

7 | experience is avail abl e.

8 (d) If conflagration or catastrophe hazards are given
9| consideration by an insurer inits rates or rating plan

10 | i ncl udi ng surcharges and di scounts, the insurer shal

11| establish a reserve for that portion of the prem um all ocated
12 | to such hazard and shall nmamintain the premumin a catastrophe
13 | reserve. Any renoval of such premiuns fromthe reserve for

14 | purposes other than paying clains associated with a

15 | catastrophe or purchasing rei nsurance for catastrophes shal

16 | be subject to approval of the departnent. Any ceding

17 | conmi ssion received by an insurer purchasing reinsurance for
18 | catastrophes shall be placed in the catastrophe reserve.

19 (e) After consideration of the rate factors provided
20| in paragraphs (b), (c), and (d), a rate may be found by the

21 | departnment to be excessive, inadequate, or unfairly

22 | discrimnatory based upon the follow ng standards:

23 1. Rates shall be deened excessive if they are likely
24| to produce a profit from Florida business that is unreasonably
25| high in relation to the risk involved in the class of business
26 | or if expenses are unreasonably high in relation to services
27 | render ed.

28 2. Rates shall be deened excessive if, anobng other

29 | things, the rate structure established by a stock insurance

30 | conmpany provides for repl eni shnent of surpluses from preni uns,
31| when the replenishnent is attributable to investnent | osses.
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3. Rates shall be deened i nadequate if they are
clearly insufficient, together with the investnment incone
attributable to them to sustain projected | osses and expenses
in the class of business to which they apply.

4. A rating plan, including discounts, credits, or
surcharges, shall be deened unfairly discrimnatory if it
fails to clearly and equitably reflect consideration of the
policyholder's participation in a risk managenent program
adopted pursuant to s. 627.0625.

5. Arate shall be deened i nadequate as to the prem um
charged to a risk or group of risks if discounts or credits
are all owed which exceed a reasonable reflection of expense
savi ngs and reasonably expected | oss experience fromthe risk
or group of risks.

6. Arate shall be deened unfairly discrimnatory as
to arisk or group of risks if the application of prem um
di scounts, credits, or surcharges anpong such risks does not
bear a reasonable relationship to the expected | oss and
expense experience anong the various ri sks.

(f) Inreviewing arate filing, the departnent nay
require the insurer to provide at the insurer's expense al
i nformati on necessary to evaluate the condition of the conpany
and the reasonabl eness of the filing according to the criteria
enunmerated in this section

(g) The departnent may at any tine review a rate,
rating schedule, rating nmanual, or rate change; the pertinent
records of the insurer; and market conditions. |If the
departnment finds on a prelinmnary basis that a rate may be
excessi ve, inadequate, or unfairly discrininatory, the
departnment shall initiate proceedings to disapprove the rate
and shall so notify the insurer. However, the departnent may
296
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1| not disapprove as excessive any rate for which it has given

2| final approval or which has been deened approved for a period
3] of 1 year after the effective date of the filing unless the

4 | departnent finds that a material msrepresentation or naterial
5] error was made by the insurer or was contained in the filing.
6 | Upon being so notified, the insurer or rating organization

7] shall, within 60 days, file with the departnent al

8| information which, in the belief of the insurer or

9 | organi zati on, proves the reasonabl eness, adequacy, and

10| fairness of the rate or rate change. The departnent shal

11 ] issue a notice of intent to approve or a notice of intent to
12 | di sapprove pursuant to the procedures of paragraph (a) within
13| 90 days after receipt of the insurer's initial response. In
14 | such instances and in any admi nistrative proceeding rel ating
15| to the legality of the rate, the insurer or rating

16 | organi zation shall carry the burden of proof by a

17 | preponderance of the evidence to show that the rate is not

18 | excessive, inadequate, or unfairly discrimnatory. After the
19 | departnent notifies an insurer that a rate may be excessi ve,
20 | i nadequate, or unfairly discrimnatory, unless the departnent
21 | wwthdraws the notification, the insurer shall not alter the
22 | rate except to conformwith the departnment's notice until the
23 | earlier of 120 days after the date the notification was

24 | provided or 180 days after the date of the inplenentation of
25| the rate. The departnent nmmy, subject to chapter 120,

26 | di sapprove without the 60-day notification any rate increase
27 | filed by an insurer within the prohibited tine period or

28 | during the tine that the legality of the increased rate is

29 | bei ng contest ed.

30 (h) In the event the departnent finds that a rate or
31| rate change is excessive, inadequate, or unfairly
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discrimnatory, the departnent shall issue an order of

di sapproval specifying that a new rate or rate schedul e which
responds to the findings of the departnent be filed by the
insurer. The departnent shall further order, for any "use and
file" filing made in accordance with subparagraph (a)2., that
prem uns charged each policyhol der constituting the portion of
the rate above that which was actuarially justified be
returned to such policyholder in the formof a credit or
refund. If the departnment finds that an insurer's rate or rate
change is inadequate, the newrate or rate schedule filed with
the departnent in response to such a finding shall be
applicable only to new or renewal business of the insurer
witten on or after the effective date of the responsive
filing.

(i) Except as otherwi se specifically provided in this
chapter, the departnment shall not prohibit any insurer
i ncludi ng any residual market plan or joint underwiting
associ ation, from paying acquisition costs based on the ful
anmount of premium as defined in s. 627.403, applicable to any
policy, or prohibit any such insurer fromincluding the ful
anmount of acquisition costs in a rate filing.

The provisions of this subsection shall not apply to workers
conpensation and enployer's liability insurance and to notor
vehi cl e i nsurance.

Section 67. Subsection (4) of section 627.311, Florida
Statutes, is anended to read:

627.311 Joint underwriters and joint reinsurers.--

(4)(a) Effective upon this act beconing a |law, the
departnment shall, after consultation with insurers, approve a
joint underwiting plan of insurers which shall operate as a
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1| nonprofit entity. For the purposes of this subsection, the

2| term"insurer" includes group self-insurance funds authorized
3| by s. 624.4621, comercial self-insurance funds authorized by
4| s. 624.462, assessable nmutual insurers authorized under s.

5] 628.6011, and insurers licensed to wite workers' conpensation
6| and enployer's liability insurance in this state. The purpose
7] of the plan is to provide workers' conpensation and enpl oyer's
8| liability insurance to applicants who are required by law to
9 | maintain workers' conpensation and enployer's liability

10 | insurance and who are in good faith entitled to but who are
11 | unabl e to procure purehase such insurance through the

12 | voluntary market. It is the intent of the Legislature that the
13| plan rates for workers' conpensation and enployer's liability
14 | insurance be actuarially sound and that such rates not be

15| conpetitive with approved voluntary nmarket rates, so that the
16 | plan functions as a residual narket nechani sm Fhe—joint

17 I L I et e beainni ’
18 | 1994 —Theplan—rnust—have—actuaria-y—sound—rates—that—assure
19 | that—theptan—is—seH—supporting-

20 (b) The operation of the plan is subject to the

21 | supervision of a 7-nmenber i3-wenber board of governors

22 | appointed by the Chief Financial Oficer. The board of

23 | governors shall be conprised of:

24 1. Three representatives of workers' conpensation

25| insurers, at |least one of which represents a donestic workers
26 | conpensati on i nsurer Fve—of—the20—dorestie—insurers—as

27 | detHned—in—s—62406{(1H—having—thetargest—votuntary—direct
28 | premufs—wrHtten—+n—this—statefor—workers—econpensation—and
29 I e i abit . _whi-eh—shab— I w

30 | these20—derestiecinsurers;

31
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1 2. Three representatives of enployers Fve—of—the26
5| ¢ . . " L . _66(2)—havi el

3 I r . . . " F I ,
4 . I I e i abit . _whi-eh—shaH
5 | be—eteectedbythoese20forergn—insurers; and

6 3I—one—person—who—shat—serve—as—the—chat+——appoeinted
7 | bythetnsurance—Conmssiener-

8 4—One—person—appotnted—by—thetargest—property—and

9 | easuvatty—insurance—agents—assoctaton—+n—this—staterand

10 3.5~ The consuner advocate appoi nted under s. 627.0613
11| or the consuner advocate's designee.

12

13 | Each board nenber shall serve at the pleasure of the Chief

14 | Financial Oficer, shall be appointed to a 3-year 4-year term.
15| and nay serve consecutive terns. The Chief Financial Oficer
16 | shall designate one of the appoi ntees as chair. The Chief

17 | Financial Oficer shall fill any board vacancy for the

18 | renmi ni ng portion of an unexpired term No board nenber shal
19 | be an insurer which provides service to the plan or which has
20| an affiliate which provides services to the plan or which is
21 | serviced by a service conpany or third-party adm ni strator

22 | which provides services to the plan or which has an affiliate
23 | which provides services to the plan. The minutes, audits, and
24 | procedures of the board of governors are subject to chapter
251 119, and the neetings of the board are subject to chapter 286.
26 (c) The operation of the plan shall be governed by a
27 | plan of operation that is prepared at the direction of the

28 | board of governors. The plan of operation nmay be changed at
29 | any tinme by the board of governors or upon request of the

30 | departnent. The plan of operation and all changes thereto are
31
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subj ect to the approval of the departnent. The plan of
operation shall:

1. Authorize the board to engage in the activities
necessary to inplenent this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by
the plan, including, but not limted to, take-out and keep-out
provi sions, as established in this subsection. decurented

© 00 N o O DN P

15 3. Require notice fromthe producer agent to the

16 | insured at the tinme of the application for coverage that the
17 | application is for coverage with the plan and that coverage
18 | may be avail able through an insurer, group self-insurers

19 | fund, comercial self-insurance fund, or assessabl e nutua

20 | i nsurer through another insurance agent at a | ower cost.

21 4. Establish a nmarket-assistance plan to facilitate
22 | depopul ation of the plan by assisting enployers that apply for
23 | coverage, or that are insured by the plan, in obtaining

24 | coverage in the voluntary narket prograns—to—encourage

25 | iasurers—to—provide—coverage—to—apptHecants—of—theptaninthe
26 | votuntary—rarket—and—to—insureds—of—the—ptan, including, but
27 | not limted to:

28 a. Providing that all enployers that apply for

29 | coverage or that are insured by the plan participate in the
30 | nar ket - assi st ance pl an.

31
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b. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to participate in
t he mar ket - assi stance pl an previde—coverage—to—appHecants—to
I I o . I ey I w I i

I itk et ke o L

I o ey e iy I F I I I
by—the—ptan

c. b— Devel oping fornms and procedures for the

nmar ket - assi stance plan to pronptly that provide participating

insurers with account profiles, which include, but are not

limted to, the enployer's nane and federal enployer

identification nunber; the effective date reserved for

i n-process applications or the effective date of the plan

policy; the governing class code; business description of the

enpl oyer; the total nunber of enpl oyees estimated to be

covered under the policy; the total estimated annual payroll

i ncluding corporate officers, partners, and sole proprietors;

the total estinmated annual preniumfor the enpl oyer; the

enpl oyer's experience nodification factor; the enployer's

physical or nmailing address; and the nmiling address of the
appl i cabl e producer of record an—insurer—wth—the—i+nformation
I . hetd e .
e . I I . I f .

d. e~ Establishing procedures whereby an insurer can

keep out or take out an enployer eligible for the Tier One

Rating Plan or the Tier Two Rating Plan, not to exceed 125

percent of the approved voluntary market nmanual rate for that

i nsured. An insurer keeping out or taking out an eligible

enpl oyer under this paragraph shall not be required to nake an

additional rate or formfiling with the Ofice of |nsurance

Regul ati on, and such take out or keep out shall not invoke the
302
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provision of s. 627.171. An enployer that is the subject of a

t ake-out or keep-out under this paragraph may be charged by

the insurer taking out or keeping out the enpl oyer a rate not

to exceed 125 percent of the effective voluntary narket nanua

rate for no nore than 3 years, after which tine the enpl oyer

shall be rated on voluntary market rates and rules. An

enpl oyer who offers coverage under a take-out or keep-out
offer shall be ineligible for coverage in the plan. beveloping

e. &~ Establishing procedures by which participating

insurers pronptly notify the narket assistance plan of the

identity of an enpl oyer whose insurance business it intends to

take out or keep out and the identity of any enployer to whom

the i nsurer provides coverage, including the prem um charged

for such cover age. Provide—for—ararket—assistanceptan—to
. . I I : I A . . F

f. Establishing procedures by which the

mar ket - assi stance plan will make avail able to participating

i nsurers nonthly depopul ati on reports, which include the

account profiles of enployers for whomthe plan bound coverage

303
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in the preceding nonth and enpl oyers covered by the plan whose

coverage is due to expire within the followi ng 3 nonths.

5. Provide for policy and clains services to the
i nsureds of the plan of the nature and quality provided for
insureds in the voluntary narket.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail able historic information regarding the applicant
insured.

7. Provide for procedures for auditing insureds of the
pl an which are based on reasonabl e busi ness judgnent and are
designed to nmaxinize the likelihood that the plan will coll ect
t he appropriate prem uns.

8. Authorize the plan to ternminate the coverage of and
refuse future coverage for any insured that submits a
fraudul ent application to the plan or provides fraudul ent or
grossly erroneous records to the plan or to any service
provider of the plan in conjunction with the activities of the
pl an.

9. Establish service standards for producers agents
who submit business to the plan

10. Establish criteria and procedures to prohibit any
producer agent who does not adhere to the established service
standards from pl aci ng busi ness with the plan or receiving,
directly or indirectly, any conm ssions for business placed
with the plan.

11. Provide for the establishnment of reasonable safety
prograns for all insureds in the plan

12. Authorize the plan to termi nate the coverage of
and refuse future coverage to any insured who fails to pay
prem uns or surcharges when due; who, at the tinme of

304
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application, is delinquent in paynents of workers
conpensation or enployer's liability insurance prem uns or
surcharges owed to an insurer, group self-insurers' fund,
commerci al self-insurance fund, or assessabl e nutual insurer
licensed to wite such coverage in this state; or who refuses
to substantially conply with any safety prograns reconmrended
by the pl an.

13. Authorize the board of governors to provide the
services required by the plan through staff enployed by the
pl an, through reasonably conpensated service providers who
contract with the plan to provide services as specified by the
board of governors, or through a conbination of enpl oyees and
servi ce providers.

14. Provide for service standards for service
provi ders, nethods of deterni ning adherence to those service
st andards, incentives and disincentives for service, and
procedures for termi nating contracts for service providers
that fail to adhere to service standards.

15. Provide procedures for selecting service providers
and standards for qualification as a service provider that
reasonably assure that any service provider selected wll
continue to operate as an ongoi ng concern and is capabl e of
providing the specified services in the manner requir ed.

16. Provide for reasonable accounting and
data-reporting practices.

17. Provide for annual review of costs associated with
the administration and servicing of the policies issued by the
plan to deternine alternatives by which costs can be reduced.

18. Authorize the acquisition of such excess insurance
or reinsurance as is consistent with the purposes of the plan
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1 19. Provide for an annual report to the department on
2| a date specified by the departnent and containing such

3| information as the departnent reasonably requires.

4 20— Estabt-sh—ruttipterating ptans—for—various

5 | etassifieations—ofrisk—whichreftect—r+isk—oftoss,—hazard

6 | grade,—actual—tosses,—size—ofpremum—and-conptiance—wth

7 | tess——eontrol—At—teast—one—of—such—ptans—Tust—be—=a

8 | preferret—+atingpran—to—accommpdate—shat—prenrium

9 | petieyhotders—wi-th—good—experience—as—defned—+in

10 | sub-—stbparagraph—22—a—

11 20. 23— Establ i sh producer agent conm ssion schedul es.
12 21. 22— Establish a three-tier rating plan three

13 | subptans as foll ows:

14 a. Tier One nust include those enpl oyers whose prem um
15 | does not exceed $20,000 at the tine of application who have

16 | neither incurred any lost-tinme clains nor incurred

17 | nedical -only cl ai n6 exceedi ng 50 percent of the premiumin the
18 | imedi ately preceding 2 years. However, if the final prem um
19 | audit shows that there has been material msclassification of
20 | enpl oyees or material underreporting of payroll by the
21 | enployer, the enployer is ineligible for the Tier One and Tier
22| Two rating plans and is subject to s. 440.107. Subptan—A"
23 | must—inctude—those—insureds—whose—anhuat—premum-does—not
24 I ’ kot et . I I .
25 Lo . I i eal I Lo '
26 e . F e r .
27 b. Tier Two nmust include those enployers in the plan
28 | who are unable to procure in the voluntary narket, but have an
29 | experience nodification factor of 1.05 or |less, and charitable
30| and nonprofit organi zations. For purposes of this
31 | sub-subparagraph the term"charitabl e and nonprofit
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organi zati on" neans an organi zation that is exenpt from

federal incone tax pursuant to section 501(c)(3) of the

I nternal Revenue Code and receives 50 percent or nore of its

funding fromgifts, grants, endowrents, or federal or state

contr act s. Subptan—B—nust—inetude—insureds—that—are

c. Tier Three nmust include all other enployers of the

pl an, and may include multiple subrating plans for various

classifications of insureds which reflect the risk of |oss,

hazard grade, actual | osses, size of premium conpliance with

| oss control, and other reasonable actuarial factors. Subptan

d. For purposes of this subparagraph, the term

"enpl oyer" includes all affiliated entities of the enpl oyer.

The term"affiliated" neans and includes one or nore

corporations or entities under the sane or substantially the

sane control of a group of bhusiness entities that are

connected or associated so that one entity controls or has the

power to control each of the other business entities.

(d) The premiuns for Tier One and Tier Two insureds

shal |l be 125 percent of the premiumfor that insured using the

approved voluntary market manual rates. The premiumfor Tier

Three shall be actuarially sound to assure that Tier Three is

sel f - suppor ti ng. The—ptan—rnust—be—ftunded—through—actuariaty
sount—premurs—charged—to—i+nsureds—of—the—ptan—The plan may

i ssue assessable policies only to those insureds in Tier Three
stbptan—-€—-Those assessabl e policies nust be clearly
307
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1| identified as assessable by containing, in contrasting col or

2]l and in not less than 10-point type, the follow ng statenents:
3] "This is an assessable policy. If the plan is unable to pay

4] its obligations, policyholders will be required to contribute
5] on a pro rata earned prenium basis the noney necessary to neet
6 | any assessnent levied." The plan may issue assessable policies
7| with differing terns and conditions to different groups within
8 | the plan when a reasonabl e basis exists for the

9| differentiation. The plan may offer rating, dividend plans,

10 | and other plans to encourage | oss prevention prograns.

11 (e) The plan shall establish and use its rates and

12 | rating plans, and the plan nmay establish and use changes in

13| rating plans at any tine, but no nore frequently than two

14 | tinmes per any rating class for any cal endar year. By —becenber
15 , , ,

16 | shaH—estabH-sh—ant—use—actuaraty—sound—rates—tor—use—by—the
17 | ptan—to—assure—that—theptan+is—setH—funding—vhitethoser+ates
18 | are—+n—effeet—Sueh Plan rates and rating plans nust be filed
19| with the departnment within 30 cal endar days after their

20| effecti ve dates, and shall be considered a "use and file"

21| filing. Any disapproval by the departnent nust have an

22 | effective date that is at |east 60 days fromthe date of

23 | di sapproval of the rates and rating plan and nust have

24 | prospective effect only. The plan may not be subject to any

25 | order by the departnent to return to policyhol ders any portion
26 | of the rates disapproved by the departnment. The departnent may
27 | not di sapprove any rates or rating plans unless it

28 | denpnstrates that such rates and rating plans are excessi ve,
29 | i nadequate, or unfairly discrimnatory.

30 (f) No later than June 1 of each year, the plan shal
31| obtain an independent actuarial certification of the results
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5 52-03

of the operations of the plan for prior years, and shal
furnish a copy of the certification to the departnent. If,
after the effective date of the plan, the projected ultinmate
incurred | osses and expenses and dividends for prior years
exceed col l ected preni uns, accrued net investnent incone, and
prior assessnents for prior years, the certification is

subj ect to review and approval by the departnment before it
becones fi nal

(g) VWhenever a deficit occurs in Tier One or Tier Two,

the board shall levy, after verification by the departnent,

assessnents for as many years as necessary to cover t he

deficits, but not to exceed 2 percent of premumannually, to

be collected by all insurers to be paid by their Florida

wor kers' conpensation policyholders as a line itemin addition

to the cal cul ated prem um Whenever a deficit exists in Tier

Three, the plan shall, within 90 days, provide the departnent
with a programto elininate the deficit within a reasonabl e
time. The Tier-Three deficit may be funded through increased
prem uns charged to insureds of the plan for subsequent years,
t hrough the use of policyholder surplus attributable to any
year, and through assessnents on insureds in the plan if the
pl an uses assessable policies. The departnent shall adopt by

rule insurer reporting requirenents for the assessnents under

t hi s paragraph.

(h) Any premiumor assessments collected by the plan
in excess of the anpbunt necessary to fund projected ultinate
incurred | osses and expenses of the plan and not paid to
insureds of the plan in conjunction with | oss prevention or
di vidend programs shall be retained by the plan for future
use.
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(i) The decisions of the board of governors do not
constitute final agency action and are not subject to chapter
120.
(j) Policies for insureds shall be issued by the plan
(k) The plan created under this subsection is liable
only for paynent for |osses arising under policies issued by
the plan with dates of accidents occurring on or after January
1, 1994.

© 00 N o O W DN PP

fr

14 (1) M- Each joint underwiting plan or association

15| created under this section is not a state agency, board, or
16 | conmi ssion. However, for the purposes of s. 199.183(1) only,
17 | the joint underwiting plan is a political subdivision of the
18 | state and is exenpt fromthe corporate incone tax.
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5 52-03
(m te) Neither the plan nor any nenber of the board of
governors is liable for nonetary danmages to any person for any
statenent, vote, decision, or failure to act, regarding the
managenent or policies of the plan, unless:

1. The nenber breached or failed to performher or his
duties as a nenber; and

2. The nenber's breach of, or failure to perform
duties constitutes:

a. Aviolation of the crimnal |aw, unless the nenber
had reasonabl e cause to believe her or his conduct was not
unl awful . A judgnent or other final adjudication against a
nmenber in any crimnal proceeding for violation of the
crimnal |aw estops that nenber fromcontesting the fact that
her or his breach, or failure to perform constitutes a
violation of the crimnal |aw, but does not estop the nenber
fromestablishing that she or he had reasonabl e cause to
believe that her or his conduct was |lawful or had no
reasonabl e cause to believe that her or his conduct was
unl awf ul

b. A transaction fromwhich the nenber derived an
i mproper personal benefit, either directly or indirectly; or

c. Recklessness or any act or omi ssion that was
committed in bad faith or with nmalicious purpose or in a
manner exhi biting wanton and willful disregard of hunan
rights, safety, or property. For purposes of this
sub- subparagraph, the term "reckl essness" neans the acting, or
om ssion to act, in conscious disregard of a risk:

(1) Known, or so obvious that it should have been
known, to the nenber; and
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5 52-03
(I'1) Known to the nmenber, or so obvious that it should
have been known, to be so great as to nmake it highly probable
that harmwould foll ow fromsuch act or onission
(n)tp)y No insurer shall provide workers' conpensation
and enployer's liability insurance to any person who is
delinquent in the paynent of prem uns, assessnents, penalties,

or surcharges owed to the plan
(o) The plan and any prem uns, assessnents, penalties,

fees, and surcharges of the plan are exenpt from premni um

taxation, and are exenpt from any assessnents under ss. 440. 49
and 440. 51.
(p) The operational activities of the plan shall be

mai ntained in the sane city in which the plan was | ocated as
of January 1, 2003.
Section 68. Paragraphs (a), (c), (e), and (g) of

subsection (3) of section 921.0022, Florida Statutes, are
amended to read:

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

Fl ori da Fel ony

Statute Degr ee Descri ption
(a) LEVEL 1

24.118(3)(a) 3rd Counterfeit or altered state
|ottery ticket.

212.054(2)(b) 3rd Di scretionary sal es surtax;

[imtations, adm nistration, and
col | ecti on.
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3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

CS for CS for SB 1132

Failure to renmt sal es taxes,
amount greater than $300 but |ess
t han $20, 000.

Sel |, exchange, give away
certificate of title or

i dentification nunber plate.
Tanper, adjust, change, etc., an
odonet er .

Counterfeit, manufacture, or sel
registration |license plates or
val i dati on stickers.

Possessi on of forged, stolen,
counterfeit, or unlawfully issued
driver's license; possession of
sinmul ated identification.

Supply or aid in supplying

unaut hori zed driver's license or
identification card.

Fal se application for driver's
license or identification card.
Mol est any stone crab trap, line,
or buoy which is property of

I i censehol der.

Mol est any blue crab trap, line,
or buoy which is property of

I i censehol der.

Poach any alligator or
crocodili a.
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39(2) 3rd
.105(3) 3rd
39(3)(a) 3rd
071(1) 3rd
151(1) 3rd
302(1) 3rd
27(1) 3rd
69 3rd
014(3) (c) 3rd
081(2) 3rd

CS for CS for SB 1132

Unaut hori zed use, possession
forgery, or alteration of food
stanps, Medicaid I D, value
greater than $200.
Wor kers' conpensati on i nsurance

fraud.

Fraudul ent m sappropriation of
publ i c assi stance funds by

enmpl oyee/ of ficial, value nore

t han $200.

Fal se statenent or representation
to obtain or increase

unenpl oynent conpensati on
benefits.

Def raud an i nnkeeper, food or

| odgi ng val ue greater than $300.
Violation of the Florida
Securities and | nvestor
Protection Act.

Possess still or still apparatus.
Tenant renoves property upon

whi ch |ien has accrued, val ue
nore than $50.

Petit theft (3rd conviction);
theft of any property not
specified in subsection (2).

Unl awful | y nmakes or causes to be
made a reproduction of a trade
secret.
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1| 815.
2
3
4| 817.
5
6| 817.
;
8
9 | 826.
10 | 82s.
11 | 831.
12
13
14
15 | 831.
16
17
18
19 | 832.
20
21 | 832.
22| (2
23
24
25
26 | 83s.
27 | 83s.
28
29 | 83s.
30 | 83s.
31

i
2552-03

04(4) (a)

52(2)
569( 2)
01

122( 3)
04(1)

31(1) (a)

041(1)

05
(b) &(4) (c)

015( 3)
016( 1)

15( 2)
16

ga Senate - 2003

3rd

3rd

3rd

3rd
3rd
3rd

3rd

3rd

3rd

3rd
3rd

3rd
3rd

CS for CS for SB 1132

O fense against intellectual
property (i.e., conputer
prograns, data).

Hring with intent to defraud,
not or vehi cl e servi ces.

Use of public record or public
records information to facilitate
conmi ssion of a felony.

Bi gany.

Fighting or baiting ani nals.

Any erasure, alteration, etc., of
any repl acenent deed, nap, plat,
or other docunent listed in s.
92. 28.

Sell, deliver, or possess
counterfeit controlled
substances, all but s. 893.03(5)
dr ugs.

St oppi ng paynent with intent to
defraud $150 or nore.

Knowi ng, making, issuing
wort hl ess checks $150 or nore or
obtai ni ng property in return for
wor t hl ess check $150 or nore.

Bri bery.

Publ i c servant receiving unl awful
conpensati on.

Commerci al bribe receiving.
Commercial bribery.
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01
09(1) (a)-(d)

23

25(2)
08
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13(6) (a)

03(1) (a)

193(2) (b)
1935( 2)
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3rd

3rd

3rd
3rd

3rd

3rd
3rd
3rd

3rd
3rd

3rd

3rd
3rd

CS for CS for SB 1132

Fl eeing by boat to elude a | aw
enforcenent officer

Sell, distribute,
| ewd, mat eri al
convi ction).

etc., obscene,
etc., (2nd
Keepi ng ganbl i ng house.

Lottery; set up, pronote, etc.

or assist therein, conduct or
advertise drawing for prizes, or
di spose of property or noney by
neans of lottery.
Ganbl i ng-rel ated machi nes;
"common of fender" as to property
rights.

Engagi ng i n booknaki ng.

Interfere with a railroad signal
Qperate aircraft while under the
i nfl uence.

Pur chase of cannabis.

Possessi on of cannabis (nore than
20 grans).

Intercepts, or procures any other
person to intercept, any wire or
oral conmuni cati on.

(c) LEVEL 3
Fel ony DU,

Fleeing or attenpting to el ude

3rd conviction.

| aw enforcenent officer in marked
patrol vehicle with siren and

| ights activat ed.
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1| 319.30(4) 3rd
2

3

4| 319.33(1) (a) 3rd
5

6

7 | 319.33(1) (c) 3rd
8

9 | 319.33(4) 3rd
10

11

12

13 | 327.35(2) (b) 3rd
14 | 328. 05(2) 3rd
15

16

17

18 | 328. 07(4) 3rd
19
20
21 | 376.302(5) 3rd
22
23
24 | 440.105(4)(f)1.  3rd
25
26
27 | 501. 001(2) (b) 2nd
28
29
30 | 697. 08 3rd
31

CS for CS for SB 1132

Possessi on by junkyard of notor
vehicle with identification
nunber pl ate renoved.

Alter or forge any certificate of
title to a notor vehicle or
nobi | e home.

Procure or pass title on stolen
vehi cl e.

Wth intent to defraud, possess,
sell, etc., a blank, forged, or
unlawful |y obtained title or

regi stration.

Fel ony BUI .

Possess, sell, or counterfeit
fictitious, stolen, or fraudul ent
titles or bills of sale of
vessel s.

Manuf act ure, exchange, or possess
vessel with counterfeit or wong
| D nunber .

Fraud rel ated to rei nbursenent
for cleanup expenses under the

I nland Protection Trust Fund.

Wor kers' conpensati on i nsurance

fraud; property value |l ess than

$20, 000.

Tanpers with a consuner product
or the container using materially
fal se/ m sl eadi ng i nformati on.

Equi ty ski mm ng.
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1| 790.
2

3| 796.
4 | 806.
5

6

7 | 806.
8

9
10 | 810.
11
12
13| 812.
14
15| 812.
16

17

18 | 815.
19
20 | 817.
21
22
23
24 | 817.
25| 817.
26
27
28 | 817.
29
30 | 817.
31
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15( 3)
05(1)
10( 1)

10( 2)

09(2) (c)

014(2) (c) 2.

0145(2) (c)

04(4) (b)

034(4) (a) 3.

233
234(8) & 9)

234(11) (a)

505( 4)
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3rd

3rd

3rd

3rd

3rd

3rd

3rd

2nd

3rd

3rd
3rd

3rd

3rd

CS for CS for SB 1132

Person directs another to

di scharge firearmfroma vehicl e.
Li ve on earnings of a prostitute.
Mal i ci ously injure, destroy, or
interfere with vehicles or

equi pnent used in firefighting.
Interferes with or assaults
firefighter in performnce of
duty.

Trespass on property other than
structure or conveyance arned
with firearm or dangerous weapon.
Grand theft; $5,000 or nore but

| ess than $10, 000.

Theft from person 65 years of age
or older; $300 or npre but |ess

t han $10, 000.

Conmput er offense devised to
defraud or obtain property.
Engages in schene to defraud
(Florida Communi cati ons Fraud
Act), property valued at |ess

t han $20, 000.

Burning to defraud insurer.

Unl awful solicitation of persons
i nvol ved in motor vehicle

acci dent s.

| nsurance fraud; property val ue

| ess than $20, 000.

Pati ent brokering.
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12(2)

28(2) (a)

29

021(3) (b)
19

01(2)

13(1) (a) 2.

13(1) (d) 2.

ga Senate - 2003

3rd

3rd

2nd

3rd

3rd

3rd
3rd

2nd

CS for CS for SB 1132

Tortures any aninmal with intent
to inflict intense pain, serious
physical injury, or death.
Counterfeiting a paynent
instrument with intent to defraud
or possessing a counterfeit
payment instrunent.

Possessi on of instrunents for
counterfeiting drivers' |icenses
or identification cards.
Threatens unlawful harmto public
servant .

Injure, disable, or kill police
dog or horse.

Riot; inciting or encouraging.
Sell, manufacture, or deliver
cannabis (or other s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs).

Sell, manufacture, or deliver s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs within 200 feet
of university or public park
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13(1) () 2.

13(6) (a)

13(7) (a) 8.

13(7) (a) 9.

13(7) (a) 10.

13(7) (a) 11.

13(8) (a) 1.

ga Senate - 2003

2nd

3rd

3rd

3rd

3rd

3rd

3rd

CS for CS for SB 1132

Sell, manufacture, or deliver s.
893.03(1)(c), (2)(c)1., (2)(c)2.
(2)(c)3., (2)(c)5., (2)(c)6.,
(2)(c)7., (2)(c)8., (2)(c)9.,
(3), or (4) drugs within 200 feet
of public housing facility.
Possessi on of any controlled
substance ot her than fel ony
possessi on of cannabi s.

Wthhold information from
practitioner regardi ng previous
recei pt of or prescription for a
controll ed substance.

Cbtain or attenpt to obtain
control | ed substance by fraud,
forgery, msrepresentation, etc.
Affix false or forged label to
package of controll ed substance.
Furni sh fal se or fraudul ent

mat erial information on any
docunent or record required by
chapt er 893.

Knowi ngly assist a patient, other
person, or owner of an animal in
obtaining a controll ed substance
t hrough deceptive, untrue, or
fraudul ent representations in or
related to the practitioner's
practice.
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1| 893.13(8)(a)?2. 3rd Enpl oy a trick or schene in the
2 practitioner's practice to assist
3 a patient, other person, or owner
4 of an animal in obtaining a

5 control |l ed substance.

6| 893.13(8)(a)3. 3rd Knowi ngly wite a prescription

7 for a controlled substance for a
8 fictitious person.

9] 893.13(8)(a)4. 3rd Wite a prescription for a

10 control |l ed substance for a

11 patient, other person, or an

12 animal if the sole purpose of

13 witing the prescriptionis a

14 nonetary benefit for the

15 practitioner.

16 | 918. 13(1) (a) 3rd Al ter, destroy, or concea

17 i nvestigation evidence.

18 | 944. 47

19 (D (a)l.-2. 3rd I ntroduce contraband to

20 correctional facility.

211 944.47(1)(c) 2nd Possess contraband whil e upon the
22 grounds of a correctiona

23 institution.

24 | 985. 3141 3rd Escapes froma juvenile facility
25 (secure detention or residential
26 commtnent facility).

27 (e) LEVEL 5

28 | 316.027(1) (a) 3rd Acci dents invol ving persona

29 injuries, failure to stop

30 | eavi ng scene.

31| 316.1935(4) 2nd Aggravat ed fl eeing or el uding
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1| 322.34(6) 3rd Carel ess operation of notor

2 vehicl e with suspended |icense,

3 resulting in death or serious

4 bodily injury.

5] 327. 30(5) 3rd Vessel accidents involving

6 personal injury; |eaving scene.

7 | 381. 0041

8 (11) (b) 3rd Donat e bl ood, plasm, or organs
9 knowi ng HI' V positive.

10| 440.105(4) (f) 2. 2nd Wor kers' conpensati on i nsurance
11 fraud; property value $20, 000 or
12 nore but | ess than $200, 000.

13| 790. 01(2) 3rd Carrying a concealed firearm

14 | 790. 162 2nd Threat to throw or discharge

15 destructive device.

16 | 790. 163(1) 2nd Fal se report of deadly expl osive
17 or weapon of mass destruction

18 | 790. 221(1) 2nd Possessi on of short-barrel ed

19 shot gun or machi ne gun
20| 790. 23 2nd Fel ons i n possession of firearns
21 or el ectronic weapons or devi ces.
22 | 800.04(6)(c) 3rd Lewd or | ascivious conduct;
23 of fender | ess than 18 years.
24| 800.04(7)(c) 2nd Lewd or | ascivious exhibition
25 of fender 18 years or ol der
26 | 806.111(1) 3rd Possess, manufacture, or dispense
27 fire bonb with intent to damage
28 any structure or property.
29| 812.0145(2) (b) 2nd Theft from person 65 years of age
30 or ol der; $10,000 or nore but
31 | ess than $50, 000.
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015( 8)

. 019(1)

131(2) (b)
16(2)

034(4) (a) 2.

234(11) (b)

568(2) (b)

625(2) (b)

1025( 4)

071(4)
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3rd

2nd

3rd
3rd

2nd

2nd

2nd

2nd

3rd

2nd

CS for CS for SB 1132

Retail theft; property stolen is
val ued at $300 or nore and one or
nore specified acts.

Stol en property; dealing in or
trafficking in.

Robbery by sudden snat chi ng.

Owni ng, operating, or conducting
a chop shop.

Communi cati ons fraud, val ue

$20, 000 to $50, 000.

| nsurance fraud; property val ue
$20, 000 or nore but |ess than
$100, 000.

Fraudul ent use of persona
identification information; val ue
of benefit, services received,
payment avoi ded, or anpunt of
injury or fraud, $75,000 or nore.
Second or subsequent fraudul ent
use of scanni ng device or
reencoder.

Lewd or | ascivious exhibition in
the presence of an elderly person
or disabled adult.

Possess with intent to pronote
any phot ographic material, notion
picture, etc., which includes
sexual conduct by a child.
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1| 839.13(2)(b) 2nd Fal si fying records of an

2 i ndividual in the care and

3 custody of a state agency

4 i nvol ving great bodily harm or

5 deat h.

6 | 843.01 3rd Resi st officer with violence to

7 person; resist arrest with

8 vi ol ence.

9] 874.05(2) 2nd Encour agi ng or recruiting another
10 to join a crimnal street gang;
11 second or subsequent offense.
12 ] 893. 13(1) (a) 1. 2nd Sell, manufacture, or deliver
13 cocai ne (or other s.

14 893.03(1)(a), (1)(b), (1)(d),

15 (2)(a), (2)(b), or (2)(c)4.

16 drugs).

17 ] 893. 13(1) (c) 2. 2nd Sell, manufacture, or deliver

18 cannabis (or other s.

19 893.03(1)(c), (2)(c)1., (2)(c)2.
20 (2)(c)3., (2)(c)5., (2)(c)6.

21 (2)(c)7., (2)(c)8., (2)(c)o9.

22 (3), or (4) drugs) within 1,000
23 feet of a child care facility or
24 school

251 893.13(1)(d) 1. 1st Sell, manufacture, or deliver
26 cocai ne (or other s.

27 893.03(1)(a), (1)(b), (1)(d),

28 (2)(a), (2)(b), or (2)(c)4.

29 drugs) within 200 feet of

30 university or public park

31
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1| 893.13(1)(e)2. 2nd Sell, manufacture, or deliver

2 cannabi s or other drug prohibited
3 under s. 893.03(1)(c), (2)(c)1l.

4 (2)(c)2., (2)(c)3., (2)(c)5.,

5 (2)(c)6., (2)(c)7., (2)(c)8.,

6 (2)(c)9., (3), or (4) within

7 1,000 feet of property used for

8 religious services or a specified
9 busi ness site.

10 ] 893. 13(1) (f) 1. 1st Sell, manufacture, or deliver

11 cocai ne (or other s. 893.03(1)

12 (a), (1)(b), (1)(d), or (2)(a),
13 (2)(b), or (2)(c)4. drugs) within
14 200 feet of public housing

15 facility.

16 | 893. 13(4) (b) 2nd Deliver to mnor cannabis (or

17 other s. 893.03(1)(c), (2)(c)1.,
18 (2)(c)2., (2)(c)3., (2)(c)5.

19 (2)(c)6., (2)(c)7., (2)(c)8.
20 (2)(c)9., (3), or (4) drugs).
21 (g) LEVEL 7
22| 316.193(3)(c) 2. 3rd DU resulting in serious bodily
23 injury.
24| 327.35(3)(c) 2. 3rd Vessel BU resulting in serious
25 bodily injury.
26 | 402.319(2) 2nd M srepresentati on and negli gence
27 or intentional act resulting in
28 great bodily harm pernanent
29 di sfiguration, pernanent
30 disability, or death.
31| 409.920(2) 3rd Medi cai d provider fraud
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1| 440.105(4)(f)3.  1st
2

3

4 | 456.065(2) 3rd
5

6 | 456. 065( 2) 2nd
;

8

9

10 | 458.327(1) 3rd
11

12 | 459. 013(1) 3rd
13

14 | 460. 411(1) 3rd
15

16 | 461.012(1) 3rd
17

18 | 462. 17 3rd
19

20 | 463. 015(1) 3rd
21

22 | 464.016(1) 3rd
23

24 | 465. 015( 2) 3rd
25

26 | 466. 026( 1) 3rd
27

28 | 467. 201 3rd
29

30 | 468. 366 3rd
31

CS for CS for SB 1132

Wor kers' conpensati on i nsurance

fraud, the anount of the claimor

preni um $100, 000 or nore.

Practicing a health care

prof ession without a |license.
Practicing a health care
profession without a |license
which results in serious bodily
injury.

Practicing nedicine without a
i cense.

Practici ng osteopat hic nedicine
wi t hout a |icense.

Practicing chiropractic nedicine
wi t hout a |icense.

Practicing podiatric nedicine
wi t hout a |icense.

Practicing naturopathy wthout a
i cense.

Practicing optonetry without a
i cense.

Practicing nursing wthout a

i cense.

Practici ng pharnmacy w thout a
i cense.

Practicing dentistry or denta
hygi ene without a license.
Practicing mdw fery without a
i cense.

Delivering respiratory care
services without a |icense.
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828(1)
901(9)
013(1) (c)

053

0018( 2)

123(8) (b) 1.

125(5) (a)

50( 10) (b) 1.

051( 3)

ga Senate - 2003

3rd

3rd

3rd

3rd

1st

3rd

3rd

3rd

2nd

CS for CS for SB 1132

Practicing as clinical |aboratory
personnel without a license.
Practici ng nedi cal physics

wi t hout a |icense.

Preparing or dispensing optical
devices without a prescription.

Di spensi ng hearing aids w thout a
i cense.

Convi ction of any violation of

ss. 494.001-494.0077 in which the
total noney and property
unl awf ul | y obt ai ned exceeded

$50, 000 and there were five or
nore victims.

Failure to report currency or
payment instrunents exceedi ng
$300 but |ess than $20, 000 by
noney transmtter.

Money transmtter business by
unaut hori zed person, currency or
payment instrunents exceedi ng
$300 but | ess than $20, 000.
Failure to report financial
transacti ons exceedi ng $300 but

| ess than $20, 000 by financi al
institution.

Attenpted felony nurder of a
person by a person other than the
perpetrator or the perpetrator of
an attenpted felony.

327

CODING:WOrds st+ieken are deletions; words underlined are additions.




gégr ga Senate - 2003 CS for CS for SB 1132

i
2552-03

1| 782.07(1) 2nd Killing of a human being by the
2 act, procurenent, or cul pable

3 negl i gence of anot her

4 (mansl aught er) .

5] 782.071 2nd Killing of human being or viable
6 fetus by the operation of a notor
7 vehicle in a reckl ess manner

8 (vehi cul ar honi ci de).

9] 782.072 2nd Killing of a human being by the
10 operation of a vessel in a

11 reckl ess manner (vesse

12 honi ci de) .

13| 784.045(1) (a) 1. 2nd Aggravated battery; intentionally
14 causi ng great bodily harm or

15 di sfi gurenent.

16 | 784.045(1) (a) 2. 2nd Aggravat ed battery; using deadly
17 weapon.

18 | 784.045(1) (b) 2nd Aggravat ed battery; perpetrator
19 awar e victim pregnant.

20| 784.048(4) 3rd Aggr avat ed stal king; violation of
21 i njunction or court order

22| 784.07(2) (d) 1st Aggravated battery on | aw

23 enforcenent officer

24 | 784.074(1) (a) 1st Aggravat ed battery on sexually
25 violent predators facility staff.
26 | 784.08(2)(a) 1st Aggravated battery on a person 65
27 years of age or ol der

28 | 784.081(1) 1st Aggravat ed battery on specified
29 of ficial or enployee.

30

31

328
CODING:WOrds st+ieken are deletions; words underlined are additions.




Flor
309-

784.

784.

790.

© 00 N o O W DN PP

790.

N
= O

790.

Y
w N

790.

N e
~N o 0 A

790.

N R
O ©

790.

N N N N DN
g b~ W N P

796.

NN
N O

800.

W NN
o ©

w
=

i
2552-03
082( 1)

083(1)

07(4)

16( 1)
165( 2)

165( 3)

166( 3)

166( 4)

03

04(5) (c) 1.
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1st

1st

1st

1st

2nd

2nd

2nd

2nd

2nd

2nd

CS for CS for SB 1132

Aggravat ed battery by detai ned
person on visitor or other
det ai nee.

Aggravat ed battery on code

i nspector.

Speci fi ed weapons viol ation
subsequent to previous conviction
of s. 790.07(1) or (2).

Di scharge of a mmchi ne gun under
speci fi ed circunstances.

Manuf acture, sell, possess, or
del i ver hoax bonb.

Possessi ng, displaying, or
threatening to use any hoax bonb
while commtting or attenpting to
commit a felony.

Possessi ng, selling, using, or
attenpting to use a hoax weapon
of mass destruction.

Possessi ng, displaying, or
threatening to use a hoax weapon
of mass destruction while
committing or attenpting to
commit a felony.

Procuring any person under 16
years for prostitution.

Lewd or | ascivious nol estation;
victimless than 12 years of age;
of fender | ess than 18 years.
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1| 800.04(5)(c) 2. 2nd Lewd or | ascivious nol estation
2 victim 12 years of age or ol der
3 but | ess than 16 years; offender
4 18 years or ol der

5] 806. 01(2) 2nd Mal i ci ously damage structure by
6 fire or expl osive.

7 | 810.02(3)(a) 2nd Burgl ary of occupied dwelli ng;

8 unarned; no assault or battery.
9] 810.02(3)(b) 2nd Burgl ary of unoccupied dwelling
10 unarned; no assault or battery.
11 ] 810.02(3) (d) 2nd Burgl ary of occupi ed conveyance
12 unarned; no assault or battery.
13| 812.014(2)(a) 1st Property stol en, val ued at

14 $100, 000 or nore; cargo stolen
15 val ued at $50, 000 or nore;

16 property stol en while causing
17 ot her property damage; 1st degree
18 grand theft.

19| 812.014(2) (b) 3. 2nd Property stol en, energency

20 nedi cal equi pnent; 2nd degree
21 grand theft.

22 | 812.0145(2) (a) 1st Theft from person 65 years of age
23 or ol der; $50, 000 or nore.

24| 812.019(2) 1st Stol en property; initiates,

25 organi zes, plans, etc., the theft
26 of property and traffics in

27 stol en property.

28 | 812.131(2)(a) 2nd Robbery by sudden snat chi ng.

29| 812.133(2)(b) 1st Carjacking; no firearm deadly
30 weapon, or other weapon.

31
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1| 817.234(11)(c) 1st | nsurance fraud; property val ue
2 $100, 000 or nore.

3] 825.102(3)(b) 2nd Negl ecting an elderly person or
4 di sabl ed adult causi ng great

5 bodily harm disability, or

6 di sfi gurenent.

7 | 825.103(2)(b) 2nd Expl oiting an elderly person or
8 di sabl ed adult and property is
9 val ued at $20, 000 or nore, but
10 | ess than $100, 000.

11 ] 827.03(3) (b) 2nd Negl ect of a child causing great
12 bodily harm disability, or

13 di sfi gurenent.

14 | 827.04(3) 3rd | npregnation of a child under 16
15 years of age by person 21 years
16 of age or ol der.

17 | 837.05(2) 3rd Gving fal se informati on about
18 al l eged capital felony to a | aw
19 enforcenent officer

20| 872.06 2nd Abuse of a dead human body.

211 893.13(1)(c) 1. 1st Sell, manufacture, or deliver

22 cocai ne (or other drug prohibited
23 under s. 893.03(1)(a), (1)(b),
24 (1) (d), (2)(a), (2)(b), or

25 (2)(c)4.) within 1,000 feet of a
26 child care facility or school

27

28

29

30

31
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893. 135(1) (e) 1.
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1st

1st

1st

1st

1st

1st

1st

CS for CS for SB 1132

Sell, manufacture, or deliver
cocai ne or other drug prohibited
under s. 893.03(1)(a), (1)(b),
(1) (d), (2)(a), (2)(b), or
(2)(c)4., within 1,000 feet of
property used for religious
services or a specified business
site.

Del i ver to mnor cocaine (or
other s. 893.03(1)(a), (1)(hb),
(1) (d), (2)(a), (2)(b), or
(2)(c)4. drugs).

Trafficking in cannabis, nore
than 25 | bs., less than 2,000

| bs.

Trafficking in cocaine, nore than
28 grans, | ess than 200 grans.

Trafficking in illegal drugs,
nore than 4 grans, |ess than 14
grans.

Trafficking in phencyclidine,
nore than 28 grans, |ess than 200
grans.

Trafficking in nethaqual one, nore
than 200 grans, less than 5

ki | ograns.
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1| 893.135(1)(f) 1. 1st Trafficking in anphetam ne, nore
2 than 14 grans, |ess than 28

3 grans.

4| 893. 135

5 (1) (g1l a. 1st Trafficking in flunitrazepam 4
6 grans or nore, less than 14

7 grans.

8 | 893. 135

9 (1) (h) 1. a. 1st Trafficking in

10 gamma- hydr oxybutyric acid (GHB)
11 1 kilogramor nore, less than 5
12 ki | ograns.

13 | 893. 135

14 (D (j)1 a. 1st Trafficking in 1,4-Butanediol, 1
15 kil ogramor nore, less than 5

16 ki | ograns.

17 | 893. 135

18 (1) (k) 2. a. 1st Trafficking in Phenethyl am nes,
19 10 grans or nore, |ess than 200
20 grans.
21| 896. 101(5) (a) 3rd Money | aundering, financi al
22 transacti ons exceedi ng $300 but
23 | ess than $20, 000.
24 | 896.104(4)(a)1. 3rd Structuring transactions to evade
25 reporting or registration
26 requi renents, financial
27 transacti ons exceedi ng $300 but
28 | ess than $20, 000.
29 Section 69. Subsection (6) of section 112.181, Florida
30| Statutes, is anended to read:
31
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CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

r

568 ga Senate - 2003 CS for CS for SB 1132

5 52-03
112. 181 Firefighters, paranedics, energency nedica
t echni ci ans, | aw enforcenent officers, correctional officers;
speci al provisions relative to certain conmunicabl e
di seases. - -

(6) REQUI RED MEDI CAL TESTS; PREEMPLOYMENT
PHYSICAL.--1n order to be entitled to the presunption provided
by this section:

(a) An energency rescue or public safety or
correctional officer worker nust, prior to diagnosis, have

undergone standard, nedically acceptable tests for evidence of
t he comuni cabl e di sease for which the presunption is sought,
or evidence of nedical conditions derived therefrom which
tests fail to indicate the presence of infection. This
par agraph does not apply in the case of neningococca
nmeni ngitis.

(b) On or after June 15, 1995, an energency rescue or
public safety worker may be required to undergo a
preenpl oynent physical exam nation that tests for and fails to
reveal any evidence of hepatitis or tubercul osis.

Section 70. Each workers' conpensation insurer shal

nmake a rate filing by August 15, 2003, reflecting the

anticipated savings of this act, to be effective January 1,

2004, for new and renewal policies, subject to approval by the

O fice of Insurance Regulation. An insurer nmay satisfy its

obligation to nake such a filing by being a nmenber of, or a

subscri ber to, a licensed rating organi zati on whi ch nmakes such

filings onits behalf. Such filing shall be subject to al

requirenents of Florida law that apply to rate filings for

wor kers' conpensation

Section 71. The anendnents to secti ons 440. 02 and
440.15, Florida Statutes, which are nade by this act shall not
334
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1| be construed to affect any deternination of disability under
2| section 112.18, section 112.181, or section 112.19, Florida

3| Statutes.

4 Section 72. Four positions within the Division of

5| Admi ni strative Hearings of the Departnment of Managenent

6 | Services responsible for coding or entering data contai ned

7| within final orders issued by the judges of conpensation

8| clains are transferred by a type two transfer, as defined in
9| section 20.06(2), Florida Statutes, to the Division of

10 | Workers' Conpensation of the Departnent of Financial Services.
11 Section 73. Ten positions within the Division of

12 | Adninistrative Hearings of the Departnent of Managenent

13 | Services responsi ble for receiving and preparing docketing

14 | orders for the petitions for benefits and for receiving and
15| entering data related to the petitions for benefits are

16 | transferred by a type two transfer, as defined in section

17 ] 20.06(2), Florida Statutes, to the Division of Wrkers

18 | Conpensation of the Departnent of Financial Services.

19 Section 74. Four positions and the sum of $290, 923 are
20 | appropriated fromthe Wrkers' Conpensation Adnministration
21| Trust Fund in the Departnent of Financial Services. These
22 | funds and positions are appropriated in lunp sumand shall be
23| all ocated pursuant to the review process in chapter 216.177,
24 | Florida Statutes. Three positions and the sum of $207, 474
25| shall be allocated to the state attorneys in the El eventh,
26 | Fifteenth, and Seventeenth Judicial Crcuits. One position and
27 1$83, 449 shall be allocated to the Departnent of Legal Affairs.
28 Section 75. Nineteen full-tine equival ent positions
29 | and the associated funding for salaries, benefits, other
30| capital outlay, and expenses related to oversight of nedica
31| services in workers' conpensation provider rel ations, dispute
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and conpl ai nt resol ution, program eval uati on, data nanagenent,

and review of carrier nedical bill paynments are transferred by

a type two transfer, as defined in section 20.06(2), Florida

Statutes, fromthe Agency for Health Care Adnministration to

t he Departnent of Financial Services.

Section 76. It is the intent of the Legislature to

create a state nmutual insurance fund for workers

conpensation, effective January 1, 2005, if the workers

conpensation rates do not decrease by 20 percent on or before
January 1, 2005.

Section 77. (1) There is established a Joint Sel ect
Committee on Wirkers' Conpensation Rating Reform The

committee shall study the nerits of requiring each workers

conpensation insurer toindividually file its expense and

profit portion of a rate filing, while pernitting each insurer

to use a lost cost filing nade by a |licensed rating

organi zation. The conmittee shall al so study options for the

current prior approval systemfor workers' conpensation rate

filings, including, but not linted to, rate filing procedures

that would pronpote greater conpetition and woul d encourage

insurers to wite workers' conpensation coverage in the state

while protecting enployers fromrates that are excessive,

i nadequate, or unfairly discrimnatory.

(2) The committee shall be conposed of three Senators

appoi nted by the President of the Senate and three

Represent atives appointed by the Speaker of the House of

Representatives. The appoi nted nenbers of the conmittee shal

el ect a chair and vice chair. The staffs of the Senate Banking

and I nsurance Conmittee and the House | nsurance Conmittee

shal|l serve as staff for the conmttee. The Departnent of

Fi nanci al Services and the Ofice of |nsurance Regul ation
336
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shal | provide information and assi stance as requested by the

conmittee.
(3) The committee shall issue its final report and

reconmendations to the President of the Senate and the Speaker
of the House of Representatives by Decenber 1, 2003.
Section 78. This act shall take effect July 1, 2003.

© 00 N o O W DN P

W NNNNNNMNNNNNRRRRERRRERPR R R
©O © ® N O U N WNEREPRO © 0 ~NO O D WN PR O

w
=

337
CODING:Words st+ieken are del etions; words underlined are additions.




gégr ga Senate - 2003 CS for CS for SB 1132

i
2552-03

1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE. SUBSTI TUTE FOR
2 Senate Bill CS/SB 1132
3
4| The committee substitute:
5] 1. Revi ses the definition of "catastrophic injury" to be
limted to specific tyPes of injuries, and deletes al
6 references to ability to engage in gainful enploynent.
71 2. Revi ses the criteria for permanent total disability
benefits and reduces the suPpIenentaI benefits for
8 permanent total disability to 3 % per year
91| 3. Revi ses the attorney fee provision to include linmtin
contlngency fee awards to 20% of first $5,000 of benefits
10 secured, and 15% of remainder for first 10 years of
benefits, except a fee based on future nedical benefits
11 islimted to years.
12| 4 Revi ses the nedical fee schedule to provide that unti
t he three-nenber panel approves a schedul e of
13 rei mbursenent for inpatient hospital care based on DRGs,
t he maxi mum rei nbur senment for inpatient hospital care
14 shal |l be 20 percent |less than the per-diemrates in
15 effect on Decenber 31, 02.
5. Provides that the Early Intervention Ofice, upon
16 rece!V|ng a notice of a "lost tine case,"” nust contact
parties by phone or mail to explain rights related to
17 recei ving assi stance.
18| 6 Del etes the transfer of the Bureau of Wrkers
npensation I nsurance Fraud to the Departnent of Law .
19 Enforcenent and retains it in the Departnent of Financi al
20 Servi ces.
7. Requi res the Judges of Conpensation Clains to report to
21 t he deputy chi ef Jud?e_of conpensation clainms any fina
hearings not held within 210 days after he receipt of
22 the pefition for benefits and the reasons for the
93 cont i nuances.
8. Est abl i shes a Joint Select Conm ttee on Workers
24 npensation Rating Reform and re8U|res a final report to
o5 the Legi sl ature by Decenber 31, 2003.
9. Del etes the provision that the oPerationaI activities of
26 the joint underwiting plan shall be headquartered in
7 Tal | ahassee.
10. Requires peer review panel nenbers to be licensed in
28 Florida, selected froma |ist of providers on a
29 rotational basis.
11. Provides that only the disability and nedjcal treatnent
30 associ ated with a conpensabl e |njur¥ shal | be payabl e,
excluding the pre-existing disability or nedica
31 condi ti on.
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12. Reduces the limtation on chiropractic services from 36
to 24 treatnments and 16 to 12 weeks.

13. Reduces pernmanent partial disability benefits by 50% f or
each week in which the enpl oyee has” earned i ncohe equa
to or greater than the enpl oyee's average week wage.
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