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i nt ent

SB 1164 First Engrossed

Abill to be entitled
An act relating to property rights; anending s.
70.001, F.S., the "Bert J. Harris, Jr., Private
Property Rights Protection Act"; providing for
the state land pl anni ng agency to receive
notice of clains; anmending procedures for
determ ning a governnental entity's fina
decision identifying the allowable uses for a
property; providing that enactnent of a | aw or
adoption of a regulation does not constitute
applying the law or regul ation; providing for a
wai ver of sovereign inmunity for liability;
providing legislative findings with respect to
| oss of property values due to the proxinmty of
a regional water reservoir; authorizing a cause
of action for a property owner; specifying a
period during which a property owner nay
present a claimfor conpensation to the
governnmental entity that constructs, operates,
and mai ntains the reservoir; providing for
future repeal of the act; providing
requirements for the offer of conpensation by a
governnental entity; providing for judicial
revi ew under the Bert J. Harris, Jr., Private
Property Rights Protection Act; providing for
an award of costs and attorney's fees;
providing an effective date.

WHEREAS, the Legislature wishes to clarify its origina
wWith respect to allow ng appropriate conpensation for

unduly burdened real property and to provide a waiver of
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1| sovereign immunity under section 70.001, Florida Statutes, the
2| Bert J. Harris, Jr., Private Property Rights Protection Act,
3| and
4 WHEREAS, the Legislature wishes to nake ot her changes
5|(to clarify provisions of this act and to i nprove the reporting
6 | of cases filed under the act, NOW THEREFORE,
7
8| Be It Enacted by the Legislature of the State of Florida:
9
10 Section 1. Paragraph (b) of subsection (4), paragraph
11 ] (a) of subsection (5), and subsections (11) and (13) of
12 | section 70.001, Florida Statutes, are anended to read:
13 70.001 Private property rights protection.--
14 (4)
15 (b) The governnental entity shall provide witten
16 | notice of the claimto all parties to any adm nistrative
17 | action that gave rise to the claim and to owners of rea
18 | property contiguous to the owner's property at the addresses
19| listed on the npst recent county tax rolls. Wthin 15 days
20 | after the claimis being presented, the governnental entity
21| shall report the claimin witing to the state | and pl anni ng
22 | agency bepartrent—of—tegat—Affai+s-and shal |l provide the
23 | agency departwent with the nanme, address, and tel ephone nunber
24 | of the enpl oyee of the governnental entity from whom
25| additional infornmation nmay be obtai ned about the clai mduring
26 | the pendency of the claimand any subsequent judicial action
27 (5)(a) During the 180-day-notice period, unless a
28 | settlenment offer is accepted by the property owner, each of
29 | the governnental entities provided notice pursuant to
30 | paragraph (4)(a) shall issue a witten rpeness deci sion
31| identifying the all owabl e uses to which the subject property
2
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may be put. The failure of the governnental entity to issue
such a witten tipeness decision during the 180-day-notice

period shall cause be—deered—to—+ipen the prior action of the

governnmental entity to becone its final decision, for purposes

of the act, identifying the uses for the subject property—and

had . eeisi I I I II
the——property—owner. \Wiet her rendered by subm ssion of a

written decision during the 180-day-notice period or by

failure to submt such a witten decision, the final decision

of a governnmental entity produced under this paragraph

operates as a final decision that has been rejected by the

property owner. This final decision The—+ripeness—decistof, as

a matter of law, constitutes the last prerequisite to judicial

review of the nerits—ant—thermatter—shatH—be—deeretd—+ipe—or
f++rat for the purposes of the judicial proceeding created by

this section, notwithstanding the availability of other
adnmi ni strative remedi es.

(11) A cause of action may not be comenced under this
section if the claimis presented nore than 1 year after a | aw
or regulation is first applied by the governnmental entity to
the property at issue. Enacting a | aw or adopting a regul ation

does not constitute applying the law or regulation to a

property.|f an owner seeks relief fromthe governnenta
action through lawfully avail abl e adm nistrative or judicial
proceedings, the tinme for bringing an action under this
section is tolled until the conclusion of such proceedings.
(13) In accordance with s. 13, Art. X of the State
Constitution, the state, for itself and for its agencies or

subdi vi si ons, waives sovereign immunity for liability for

actions subject to this section, but only to the extent
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specified in this section. This—seetion—does—not—affect—the
. . . F .

Section 2. Private property rights and regi ona

reservoirs.--

(1) The Legislature finds that construction of a

regi onal reservoir designed to store nore than 10 billion

gall ons of water may inordinately burden nearby real property

because of the proximty of the reservoir and may result in a

| oss of value for the property owner. Therefore, a special

district or regional water supply authority that is authorized

to construct, operate, and maintain such a regional reservoir

shal |l be deened a governnental entity for purposes of section
70.001, Florida Statutes, the Bert J. Harris, Jr., Private
Property Rights Protection Act.

(2) This section provides a cause of action for

governnental actions that nay not rise to the level of a

taking under the State Constitution or the United States

Constitution. This section may not necessarily be construed

under the case law regarding takings if the governnental

action does not rise to the level of a taking. The provisions

of this section are cunul ati ve and do not abrogate any other

renedy lawfully available, including any renedy |awfully

avail able for governnental actions that rise to the |level of a

taki ng. However, a governnental entity shall not be liable

nore than once for conpensation due to an action of the

governnental entity that results in a loss of value for a

subj ect real property.

(3) Each owner of real property |located within 10, 000

feet of a site selected for the construction of a regiona

reservoir as described in subsection (1) nay present a claim

for conpensation in witing to the head of the governnental
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entity on or before Decenber 31, 2004, for a loss in property

value resulting fromthe proxinmty of the reservoir. For each

cl ai m presented under this section, section 70.001, Florida

Statutes, applies, except when there is conflict with this

act, the provisions of this act shall govern.

(a) The property owner nust submit along with the

claima bona fide, valid appraisal that supports the claimand

denonstrates the loss in fair market value to the rea

property.
(b) A claimunder this section shall be presented only

to the governnental entity that is authorized to construct,

operate, and maintain the reservoir.

(c) This act is repealed effective January 1, 2005.

However, the repeal of this act shall not affect a claimfiled
on or before Decenber 31, 2004.
(4) The Legislature recogni zes that construction and

nmai nt enance of the reservoir nmay not interfere with all owabl e

uses of real property located within 10,000 feet of the

reservoir. However, construction of the reservoir and its

proximty to certain real property may result in an actua

loss to the fair market value of the real property. Therefore,

any of fer of conpensation by the governnental entity shall be

based solely on the loss of value to the property owner as a

result of the proxinmity of the reservoir and not on the

effects the reservoir has on existing uses or on a vested

right to a specific use of real property.
(a) Notwithstandi ng section 70.001, Florida Statutes,
the governnental entity to whoma claimis presented shall,

not later than 180 days after receiving such claim

1. Make a witten offer to purchase the real property

if there is nore than a 50-percent loss in value to the rea
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1| property as a result of the proxinmity of the reservoir and if
2| the property owner is a willing seller
3 2. Make a witten offer to purchase an interest in
4| rights of use which may becone transferabl e devel opnent rights
5| to be held, sold, or otherw se di sposed of by the governnental
6| entity; or
7 3. Term nate negotiations because there is no
8 | neasurable loss in value to the subject real property.
9 (b) An offer by the governnental entity to purchase
10| the property in fee or purchase an interest in rights of use
11 | under this section shall cover the cost of the appraisa
12 | required in subsection (3).
13 (5) During the 180-day period, unless the property
14 | owner accepts a witten offer for purchase pursuant to
15 | subparagraph (4)(a)l. or 2., the governnental entity shal
16 | issue a final decision stating that:
17 (a) The real property has a loss in value due to an
18 | inordinate burden on the property resulting fromthe proximty
19| of the reservoir and the governnental entity and property
20 | owner cannot reach agreenent on the anobunt of conpensation; or
21 (b) There is no neasurable loss in value to the rea
22 | property resulting fromthe proxinmty of the reservoir.
23
24 | Failure of the governnental entity to issue a final decision
25| as required by this subsection shall cause the witten offer
26 | or ternmnation of negotiations required in subsection (4) to
27 | operate as a final decision. As a matter of law, this fina
28 | decision constitutes the last prerequisite to judicial review
29 | of the nerits for the purposes of the judicial proceeding
30| provided for in section 70.001, Florida Statutes.
31
6
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1 (6) The circuit court, for purposes of this section
2| shall determ ne whether, considering the witten offer and
3| final decision, the governnental entity has inordinately
4 | burdened the subject real property. Followi ng a determnation
5] that the governnental entity has inordinately burdened the
6| real property, the court shall inpanel a jury to determ ne the
7| total anpbunt of conpensation to the property owner for the
8| loss in value due to the inordinate burden to the subject rea
9| property.
10 (7) Pursuant to section 70.001, Florida Statutes, the
11| court nay award reasonabl e costs and attorney's fees and the
12 | court shall deternmine the anpunt. If the court awards the
13 | property owner reasonable costs and attorney's fees, the costs
14 | shall include the cost of the appraisal required in subsection
15 (3).
16 Section 3. This act shall take effect July 1, 2003.
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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