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I D A H O U S E O F R E P RESENTATI

2003
A Dbill to be entitled

An act relating to workers' conpensation; anending s.
440.02, F.S.; revising and addi ng definitions; anending s.
440.021, F.S.; correcting a cross reference; creating s.
440. 115, F.S.; providing for enployer's and carrier's
responsi bilities for production of docunents; requiring a
witten explanation if benefits are denied; anmending s.
440. 125, F.S.; providing for waiver of enployee
confidentiality with regard to nedical records and reports
under certain circunstances; requiring the enployee to
conplete a prior injury questionnaire; anmending s. 440.13,
F.S.; requiring certain nedical reports to include
specified information; providing conditions for

i ndependent nedi cal exam nations; providing for clainms and
term nation or suspension of clains for medical benefits
in conpensability admtted cases; providing for requests
for authorization of nedical treatnent or testing in such
cases; providing procedures and sanctions when an

enpl oyees fails or refuses to attend a nedica

appointnent; creating s. 440.131, F.S.; transferring
provisions relating to utilization review, utilization

rei nbursenent di sputes, and overutilization froms

440.13, F.S., to s. 440.131, F.S.; creating s. 440.1312,
F.S.; transferring provisions relating to audits by and
jurisdiction of the Agency for Health Care Adm nistration
and Departnent of Insurance froms. 440.13, F.S., to s.
440. 1312, F.S.; creating s. 440.1313, F.S.; transferring
provisions relating to the three-nenber panel, maxi num

rei mbursenment, physician renoval, and paynent of nedical

fees froms. 440.13, F.S., to s. 440.1313, F.S.; revising
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menber shi p of panel to include the Chief Financial

O ficer; creating s. 440.1314, F.S.; transferring
provisions relating to practice paranmeters froms. 440. 13,
F.S., to s. 440.1314, F.S.; creating s. 440.1315, F. S.;
transferring provisions relating to attendant care
services froms. 440.13, F.S., to s. 440.1315, F.S.;
requiring the enployee to provide certain information in a
petition for benefits; specifying circunstances under

whi ch attendant care services nmay be suspended or

term nated and providing for notice thereof; providing for
hearings; creating s. 440.145, F.S.; establishing
procedures for disputes regardi ng average weekly wage and
correspondi ng conpensation rate; anending s. 440.15, F.S.
revising provisions relating to tenporary total disability
benefits; providing for notice of term nation of benefits
and objections thereto; creating s. 440.1501, F.S.;
transferring provisions relating to conpensation for
catastrophic tenporary total disability froms. 440.15,
F.S., to s. 440.1501, F.S.; providing conditions for
suspension or termnation of catastrophic tenporary total
disability benefits and objections thereto; providing for
hearings; requiring earned incone reports to the
Departnment of Insurance, enployer, and carrier; creating
s. 440.15015, F. S.; transferring provisions requiring
earned inconme reports to the Departnent of I|nsurance,

enpl oyer, and carrier froms. 440.15, F.S., to s.

440. 15015, F.S.; creating s. 440.1502, F.S.; transferring
provisions relating to conpensation for tenporary partia
disability froms. 440.15, F.S., to s. 440.1502, F. S.;

provi ding conditions for an enployee's return to work;
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provi ding conditions for term nation of tenporary partial

disability benefits and objections thereto; providing for
hearings; creating s. 440.1503, F.S.; transferring
provisions relating to conpensation for inpairnent froms.
440.15, F.S., to s. 440.1503, F.S.; providing conditions
for term nation of permanent inpairnment benefits and

obj ections thereto; providing for hearings; creating s.
440. 1504, F.S.; transferring provisions relating to

suppl emental benefits froms. 440.15, F.S., to s.

440. 1504, F.S.; providing conditions for term nation of
suppl enental benefits and objections thereto; providing
for hearings; creating s. 440.1505, F.S.; transferring
provi sions relating to conpensation for permanent total
disability froms. 440.15, F.S., to s. 440.1505, F. S, ;
providing conditions for termnation of permanent total
disability benefits and objections thereto; providing for
hearings; creating s. 440.1506, F.S.; transferring
provisions relating to conpensation for subsequent injury
froms. 440.15, F.S., to s. 440.1506, F.S.; creating s.
440. 1507, F.S.; transferring provisions relating to
eligibility for benefits froms. 440.15, F.S., to s.

440. 1507, F.S.; requiring an enpl oyee who has applied for
soci al security benefits to notify the enployer or carrier
within a specified tinme period; creating s. 440. 1508,
F.S.; transferring provisions relating to repaynent of
benefits froms. 440.15, F.S., to s. 440.1508, F.S.;
provi di ng procedures in circunstances when a

m scal cul ation of benefits is alleged; anmending s. 440. 16,
F.S.; transferring provisions relating to conpensation for

death froms. 440.25, F.S., to s. 440.16, F.S.; requiring
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certain information to be provided with a petition for

benefits in cases of death; providing conditions for

deni al of death benefits; providing for hearings; creating
Ss. 440.1855, F.S.; providing circunstances for denial of
benefits as a result of the tolling of the statute of
l[imtations; repealing s. 440.191, F.S., relating to the
Enpl oyee Assi stance and Orbudsman O fice; creating s.

440. 1915, F.S.; providing for a stay pending crim nal

i nvestigation and prosecution of workers' conpensation
fraud; anmending s. 440.192, F.S., relating to procedure
for resolving benefit disputes; requiring additiona
information to be provided in an answer to a petition for
benefits; providing for extension of time by which to file
an answer; correcting a reference, to conforny creating s.
440. 1927, F.S.; providing procedures for expedited
hearings; providing for nediati on conferences; anending s.
440. 25, F.S.; revising provisions relating to procedures
for nediation and hearings; providing for state and
private nmediati on conferences; providing that nediators in
state nedi ati on conferences be sel ected by the Chief Judge
of Conpensation Cains; providing for pretrial hearings;
providing for consolidation of specified petitions for
benefits; creating s. 440.255, F.S.; transferring

provi sions relating to procedures for appeals froms.
440.25, F.S., to s. 440.255, F. S.; anending s. 440. 28,
F.S.; requiring an application for nodification of an
order to include information specified in s. 440.192(2),
F.S., relating to a petition for benefits; anending s.
440.29, F.S.; providing sanctions for failure to conply

with the provisions of said section; creating s. 440. 291,
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F.S.; providing procedures relating to discovery; creating

S. 440.292, F.S.; providing for notions; creating s.
440.293, F.S.; providing for agreenents and sti pul ati ons;
creating s. 440.295, F.S.; providing for summary judgnent;
amending s. 440.42, F.S.; providing procedures for

resol ving di sputes between carriers; amending s. 440. 442,
F.S.; providing for applicability of the Code of Judici al
Conduct to the Chief Judge of Conpensation O ains and

del eting references to the Deputy Chief Judge of
Conpensation C ainms; anending s. 440.45, F. S.;

reorgani zing the O fice of the Judges of Conpensation
Clains to provide for expiration of the termof the Deputy
Chi ef Judge and the creation of the position of Chief
Judge; requiring the Chief Judge to report to the
Secretary of Managenent Services; renpbving an exception
regardi ng who may serve on the nom nating comm ssion;
providing responsibilities of The Florida Bar with regard
to the conduct of the Chief Judge; requiring The Florida
Bar Rules Committee to pronul gate the Wrkers
Conpensation Rul es of Procedure; requiring a report;
anmendi ng s. 440.491, F.S.; providing conditions for
additional rehabilitation tenporary total disability
benefits, denial of said benefits, and objections thereto;
provi ding for hearings; anmending ss. 112.3145, 120. 65,
121. 055, 216. 251, 440.105, 440. 134, 440. 14, 440. 20,

440. 207, 440.29, 440.44, 440.47, 440.49, 440.50, 440.51,
631. 929, 946.523, 948.03, 960.13, 985.21, 985.231, and
985. 315, F.S.; conform ng references to changes nmade by

the act; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (35) of section
440.02, Florida Statutes, is anmended, and subsection (43) is
added to said section, to read:

440.02 Definitions.--Wen used in this chapter, unless the
context clearly requires otherwise, the follow ng terns shal
have the foll ow ng neani ngs:

(35) "Insolvency" or "insolvent" neans:

(b) Wth respect to an enpl oyee cl ai m ng insol vency
pursuant to s. 440.255 s—440-25(5), a person is insolvent who:

1. Has ceased to pay his or her debts in the ordinary

course of business and cannot pay his or her debts as they
becone due; or

2. Has been adjudicated insolvent pursuant to the federal
bankruptcy | aw.

(43) "Certificate of mailing" neans United States Postal

Servi ce formnunber 3817.
Section 2. Section 440.021, Florida Statutes, is anended
to read:

440. 021 Exenption of workers' conpensation from chapter
120. - -Workers' conpensati on adj udi cati ons by judges of
conpensation clains are exenpt fromchapter 120, and no judge of
conpensation clainms shall be considered an agency or a part
t hereof . Communi cations of the result of investigations by the
departnment pursuant to s. 440.185(4) are exenpt from chapter
120. In all instances in which the departnent institutes action
to collect a penalty or interest which nmay be due pursuant to
this chapter, the penalty or interest shall be assessed w t hout

hearing, and the party agai nst which such penalty or interest is
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assessed shall be given witten notice of such assessnment and

shall have the right to protest within 20 days of such notice.
Upon receipt of a tinely notice of protest and after such
i nvestigation as may be necessary, the departnent shall, if it
agrees with such protest, notify the protesting party that the
assessnment has been revoked. If the departnent does not agree
wth the protest, it shall refer the matter to the judge of
conpensation clains for determ nation pursuant to s. 440. 252~
5). Such action of the departnent is exenpt fromthe provisions
of chapter 120.

Section 3. Section 440.115, Florida Statutes, is created
to read:

440. 115 Responsibility for continuing production of

docunents. --

(1) The enployer and carrier shall each serve on the

enpl oyee, and the enpl oyee shall serve on the enpl oyer and

carrier, or their respective representatives, if any, the

information specified in paragraphs (a)-(i) within 7 days after

its receipt, or within 7 days after receipt of a witten request

by certificate of nmiling:

(a) The first report of injury.

(b) A 13-week wage statenent, including any fringe benefit

and seasonal enpl oynent information.

(c) Payout, excluding work product infornation,

investigative information, and paynent of attorney's fees

(d) Medical reports or infornation received from any

source.

(e) Social security information.

(f) Al offers of enploynent together with correspondi ng

j ob descri ptions.
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(g) Vocational reports.

(h) A copy of any statenent nade or given by the enpl oyee.

(i) Post injury earnings on a biweekly basis through the

dat e of maxi mum nedi cal i nprovenent.

(2) An insurer shall provide to the enpl oyee or his or her

representative, if any:

(a) At the tinme of denial, a witten statenent of the

reasons that a claimis being denied with all supporting

docunents in its possession or in the possession of its

representative, excluding work product and privil eged naterial,

and including, but not limted to, nedical reports, vocational

reports, or other material relevant to the denial. Any party’s

failure to conply with the requirenents of this paragraph shal

bar the use of such docunents in its possession or the

possession of its representative at any final hearing.

(b) If the enployer or carrier denies that an injury

occurred during the course and scope of enpl oynent or determ nes

that the enployee falsified his or her enploynent application,

t he enpl oyer or carrier shall furnish all pertinent records,

nmedi cal records, and docunentation relating to the denial at the

tine of the denial. The enployer's or carrier’'s failure to

conply with the requirenents of this paragraph shall bar the use

of the supporting docunents at any final hearing.

(c) VWenever benefits requested by an enpl oyee are deni ed,

suspended, or termnated, a witten explanation of the

enpl oyee’ s rights and responsibilities, including the right to a

hearing, shall be sent sinultaneously to the enpl oyee by

certificate of mailing.

(d) A party who has responded to a request for discovery

with a response that was conpl ete when nade is under a
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continuing duty to suppl enent the response to include

information thereafter acquired. |f, subsequent to conpliance

with this chapter and the rules of procedure governing

di scovery, a party discovers additional witnesses or naterial

that the party woul d have been under a duty to disclose or

produce at the tine of the previous conpliance, the party shal

pronptly disclose or produce the witnesses or material in the

sane nanner as required under this chapter and the rul es

governi ng di scovery.
Section 4. Section 440.125, Florida Statutes, is anended

to read:

440. 125 Medical records and reports; identifying
information in enployee nedical bills; confidentiality.--

(1) Any nedical records and nedical reports of an injured
enpl oyee and any information identifying an injured enployee in
medi cal bills which are provided to the departnent, pursuant to
S. 440.13, are confidential and exenpt fromthe provisions of s.
119.07(1) and s. 24(a), Art. | of the State Constitution, except
as otherw se provided by this chapter. The departnent may share
any such confidential and exenpt records, reports, or
i nformation received pursuant to s. 440.13 with the Agency for
Health Care Adm nistration and the Departnent of Education in
furtherance of their official duties under ss. 440.13 and
440. 134. The agency and the departnent shall maintain the
confidential and exenpt status of such records, reports, and
i nformati on received.

(2) Wihen an enpl oyee has submtted a claimfor workers

conpensation benefits or is receiving indemity or nedical

benefits:
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(a) The enpl oyee shall have waived any privil ege of

confidentiality concerni ng any nedi cal records and reports,

eval uations, bills, nonprivil eged communi cations related to the

claim or treatnent for any simlar condition that the enpl oyee

has received with any physician and health care provider,

i ncluding, but not linmted to, conmunications with psychiatrists

or psychol ogi sts. Notw t hstandi ng any other provision of lawto

the contrary, when requested by the enpl oyer, carrier, or

enpl oyee, a health care provider and physician shall provide

wthin a reasonable tinme period and for a reasonabl e charge al

i nformation and records in his or her possession relating to any

such exam nation, treatnent, testing, or consultation concerning

t he enpl oyee.

(b) The enpl oyee shall provide the enpl oyer or carrier

wth a signed release for all nedical records and i nformation

related to the claimand the history and treatnment of the injury

arising fromthe incident, including information related to the

treatnent of any nental condition or drug or al cohol abuse. The

rel ease shall designhate the provider and shall state that the

rel ease shall expire no less than 1 year after the date the

release is signed. If the enployer or carrier requests a rel ease

of nedical information, the enpl oyee nust sign and return the

rel ease to the enployer or carrier by certificate of mailing

within 30 days after the enployer or carrier requests the

information. If the enployee refuses to provide a signed rel ease

for medical information:

1. Any conpensation or nedi cal benefits being received by

t he enpl oyee shall be suspended and no hearing on conpensati on

or nedi cal benefits shall be schedul ed until such signed rel ease

is provided. The disclosure applies to all nmedical information
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rel evant to the prosecution or defense of any claimfor

conpensati on and nedi cal benefits.

2. The enpl oyee may request a hearing before the judge of

conpensati on clains who shall determ ne whether this information

wll lead to discovery of adm ssi ble evidence and enter an order

accordi ngly.

(c) The enpl oyee shall conplete a sworn prior injury

gquestionnaire. If the enpl oyee refuses to provide a signed prior

injury questionnaire, as required by this section, any

conpensation or nmedi cal benefits being received by the enpl oyee

shal | be suspended and no hearing on conpensati on or nedi cal

benefits shall be schedul ed until such signed formis provided.

| f the enpl oyee refuses to conplete and provi de the enpl oyer or

carrier with a prior injury questionnaire, the enpl oyee nay

request a hearing before the judge of conpensation clains who

shal |l determ ne whether this infornation will |ead to discovery

of adm ssi bl e evidence and enter an order accordingly.

Section 5. Paragraphs (d), (e), and (f) of subsection (2),
par agraph (f) of subsection (3), and subsection (4) of section
440. 13, Florida Statutes, are anmended, present subsection (5) is
renunbered as subsection (8) and anended, present subsections
(9) and (10) are renunbered as subsections (10) and (11),
respectively, and new subsections (5), (6), (7), and (9) are
added to said section, to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(b)) The carrier has the right to transfer the care of

an injured enployee fromthe attending health care provider if
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an i ndependent nedi cal exam nation determ nes that the enployee

is not making appropriate progress in recuperation.

(c)fe) Except in energency situations and for treatnent
rendered by a managed care arrangenent, after any initia
exam nation and di agnosis by a physician providing renedial
treatnment, care, and attendance, and before a proposed course of
medi cal treatnent begins, each insurer shall review, in
accordance with the requirenents of this chapter, the proposed
course of treatnent, to determ ne whether such treatnent woul d
be recogni zed as reasonably prudent. The review nust be in
accordance with all applicable workers' conpensation practice
paraneters. The insurer nust accept any such proposed course of
treatment unless the insurer notifies the physician of its
specific objections to the proposed course of treatnment by the
cl ose of the tenth business day after notification by the
physi ci an, or a supervised designee of the physician, of the
proposed course of treatnent.

(d) Upon the witten request of the enployee, the
carrier shall give the enployee the opportunity for one change
of physician during the course of treatnent for any one
accident. The enployee shall be entitled to sel ect another
physi ci an from anong not fewer than three carrier-authorized
physi ci ans who are not professionally affiliated.

(3) PROVIDER ELIGBILITY; AUTHORI ZATI ON. - -

(f) By accepting paynent under this chapter for treatnent
rendered to an injured enpl oyee, a health care provider consents
to the jurisdiction of the agency as set forth in s. 440.1312
subsection{11) and to the subm ssion of all records and ot her

i nformati on concerning such treatnent to the agency in

connection with a reinbursenent dispute, audit, or review as
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provi ded by this section. The health care provider nust further

agree to conply with any decision of the agency rendered under
this section.

(4) NOTICE OF TREATMENT TO CARRIER; FILING WTH
DEPARTMENT. - -

(a)l. Any health care provider providing necessary
remedi al treatnent, care, or attendance to any injured worker
shall submt treatnment reports to the carrier in a format
prescri bed by the departnent in consultation with the agency. A
claimfor nedical or surgical treatnment is not valid or
enf or ceabl e agai nst such enpl oyer or enployee, unless, by the
close of the third business day following the first treatnent,

t he physician providing the treatnment furnishes to the enpl oyer
or carrier a prelimnary notice of the injury and treatnment on
forms prescribed by the departnent in consultation with the
agency and, within 15 days thereafter, furnishes to the enpl oyer
or carrier a conplete report, and subsequent thereto furnishes
progress reports, if requested by the enpl oyer or insurance
carrier, at intervals of not |less than 3 weeks apart or at |ess
frequent intervals if requested on forns prescribed by the
departnent in consultation with the agency.

2. Al narrative nedical reports shall include the

follow ng informati on unl ess the physician accurately and

conpletely fills out a physician's report which shall include

the following information, if not previously provided:

a. A conplete history, including all prior injuries and

conditions, and a detail ed description of the present injury.

b. A list of the conplaints of the clainant.
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c. The physician's exam nation findings, including a

description of the exam nation and interpretation or sunmary of

any ot her diagnostic tests.

d. The date and cause of the alleged injury and whet her,

in the physician's opinion, the claimant's accident and injuries

are causally related to the enpl oyee's enpl oynent with the

enpl oyer, and whet her such enpl oynent with the enpl oyer is the

maj or contributing cause of the enpl oyee's acci dent and
injuries.
e. The period during which the clainant is unable to work.

f. VWiether the claimant is capable of returning to work

and, if so, what physical restrictions and limtations shall be

i nposed on the clainmant, either tenporarily or permanently, by

conpleting the Doctor’s Estimate of Physical Capabilities form

g. Wether the clai mant has reached maxi nrum nedi cal

i nprovenent.

h. Wether the claimant is able to return to the job held

as of the date of the accident or is a candi date for vocati onal

rehabilitation.

i. Wiether the claimant is in need of continui ng nedical

care and, if so, the nature and extent of such nedical care.

]. The nature and extent of any permanent inpairnent to

t he enpl oyee’s body as a whole in accordance with the Florida

| npai rment Rating Guide, including factors upon which the

physi ci an’s eval uati on of pernanent inpairnent is based.

k. A witten declarati on nade under penalty of perjury

that the report is a conplete, true, and correct copy of the

nmedi cal records of the claimant as kept by the physician in the

regul ar course of the physician’s nedical practice.
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within the tine prescribed, the physician shall not be entitled

to paynent at the expense of the enployer, the carrier, or the

enpl oyee.
(b) Upon the request of the departnment or agency, each

nmedi cal report or bill obtained or received by the enployer, the
carrier, or the injured enployee, or the attorney for the
enpl oyer, carrier, or injured enployee, with respect to the
remedi al treatnent, care, and attendance of the injured
enpl oyee, including any report of an exam nation, diagnosis, or
di sability evaluation, nust be filed with the departnent or
agency pursuant to rul es adopted by the departnment in
consultation with the agency. The health care provider shal
al so furnish to the injured enployee or to his or her attorney,
on demand, a copy of his or her office chart, records, and
reports, and may charge the injured enpl oyee an anount
aut hori zed by the departnent for the copies. Each such health
care provider shall provide to the agency or departnent
information about the renedial treatnment, care, and attendance
whi ch the agency or departnent reasonably requests.

(c) It is the policy for the admnistration of the
wor kers' conpensation systemthat there be reasonabl e access to
medi cal information by all parties to facilitate the self-
executing features of the law. Notw thstanding the Iimtations
ins. 456.057 and subject to the [imtations in s. 381.004, upon
t he request of the enployer, the carrier, an authorized
qualified rehabilitation provider, or the attorney for the

enpl oyer or carrier, the nedical records of an injured enployee
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must be furnished to those persons and the medi cal condition of

the injured enpl oyee nust be discussed with those persons, if
the records and the discussions are restricted to conditions
relating to the workplace injury. Any such discussions may be
hel d before or after the filing of a claimwthout the
know edge, consent, or presence of any other party or his or her
agent or representative. A health care provider who willfully
refuses to provide nmedical records or to discuss the nedica
condition of the injured enployee, after a reasonable request is
made for such information pursuant to this subsection, shall be
subj ect by the agency to one or nore of the penalties set forth
ins. 440.131(3)(b) paragraph—{8){b).

(5) REQUEST FOR AUTHORI ZATI ON OF MEDI CAL BENEFI TS BY
AUTHORI ZED MEDI CAL PROVI DER | N COVPENSABI LI TY ADM TTED CASES. - -

(a) A request for authorization of nedical benefits shal

be acconplished through a Request for Authorization of Medica

Benefits by Authorized Medical Provider formsent by the

enpl oyee to the enployer or carrier by certificate of mailing.

The enpl oyer or carrier shall respond to this request, in

witing by certificate of mailing, within 20 days after its

recei pt by certificate of nailing. A witten response to this

request shall be sent by the carrier directly to the requesting

aut hori zed health care provider with a copy to the enpl oyee and

enpl oyee’ s counsel, if any, and shall advise the enpl oyee of his

or her right to file a petition for benefits in the case of a

response to the Request for Authorization of Medical Benefits by

Aut hori zed Medi cal Provider denying the request. The enpl oyer's

or carrier’s failure to conply with the provisions of this

subsection shall result in the waiver of any tinme period within
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whi ch the enpl oyee nust file a petition for benefits on the

i ssue.

(b) The enpl oyee shall have 10 days after the date on

whi ch the response to a petition for benefits denying the

request was nailed to file a petition for benefits. The enpl oyee

shal |l conplete the petition for benefits and shall state the

reasons for the request and include any nedical report fromthe

aut hori zed physician requesting authorization for such reguest.

This natter shall be heard on an expedited basis as provided in

this section and the enployer or carrier shall be deened to have

wai ved any objection to an expedited hearing.
(6) CLAIM FOR MEDI CAL BENEFI TS | N COVPENSABI LI TY ADM TTED
CASES. - -When t he enpl oyee clains nedical benefits, the enpl oyee

shall file a petition for benefits for nedical benefits which

shall include a statement of the benefits in dispute, copies of

all nedical records based on nedi cal opinions pursuant to

paragraph (9)(b) to be offered at trial, and copies of any

medi cal bills, prescriptions, or nmleage reinbursenent forns in

di spute. Copies of said reports shall be sent to the enpl oyer

and carrier or its representative, if any, no later than 10 days

after the date of the filing of the petition for benefits

Fai lure of the enpl oyee to provide all such docunentati on, which

shal |l constitute the basis for filing the petition for benefits,

within 10 days shall result in same bei ng excluded at any trial.
(7) TERM NATI ON OR SUSPENSI ON OF MEDI CAL BENEFI TS I N
COVPENSABI LI TY ADM TTED CLAI MS. - -

(a) Before term nating or suspending the provision of

nmedi cal benefits, the enployer or carrier shall give the

enpl oyee 7 days' witten notice by certificate of nmiling that

nmedi cal benefits will be suspended or term nated, shall provide

Page 17 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534

535

HB 1179 2003
t he enpl oyee with a copy of any supporting docunentation for the

deni al, and advise the enployee of his or her right to request a

hearing on the provision of nedical benefits by filing a

petition for benefits. The enployer's or carrier’s failure to

conply with these tinefranes shall result in the waiver of any

tine period within which the enpl oyee nust file a petition for

benefits on the issue. The evidence of any investigator,

adj uster, or other witness in the nature of surveillance shal

be subject to discovery when such evidence will be used at

trial, provided the party intending to use such evidence is

first given a reasonabl e opportunity to depose the party or

w tness who is the subject of the surveill ance.

(b) If an enpl oyee objects to the term nation or

suspensi on of nedical benefits, the enpl oyee shall have 21 days

after the date on which the notice of termnation was nailed to

object to the termnation by filing a petition for benefits for

t he provision of nedical benefits. The claimant shall conpl ete

the petition for benefits for the provision of nedical benefits

and state the specific reason for the objection to the

term nation or suspension of nmedical benefits.

(c) If the enployee’ s objection to the term nation or

suspensi on of nedical benefits is based on nedi cal opinions

pursuant to paragraph (9)(b) and is to be offered at trial, a

copy of the record or report containing such nedi cal opinions

shall be served on the enpl oyer and carrier no |later than 15

days after the date on which the petition for benefits was fil ed

objecting to the term nati on or suspensi on of nedical benefits.

If the petition for benefits has been tinely filed by the

enpl oyee and nedical reports or records containing nedical

opi ni ons pursuant to paragraph (9)(b) is served no |ater than 10
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days after the date on which the petition for benefits was fil ed

on the enployer or carrier and its counsel, the nedical care

shall continue until further order of the judge of conpensation

clains. If the enployer or carrier fails to continue the

provision of nedical care, the petition for benefits shall be

set for hearing under the procedure for expedited hearings and

t he enpl oyer or carrier is deened to waive any objection to said

procedure. If the judge of conpensation clains awards the

nedi cal benefits being clainmed, an attorney’s fee shall be due

and owi ng pursuant to s. 440.34 and shall be enhanced by an
addi tional fee of $2,500.

(8) 5> | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

(a)l. In any dispute concerning overutilization, nedica

benefits, conpensability, or disability under this chapter, the
carrier or the enployee may sel ect an i ndependent nedi cal

exam ner. The exam ner may be a health care provider treating or
provi ding other care to the enpl oyee. An independent nedi cal
exam ner may not render an opi nion outside his or her area of
expertise, as denonstrated by |licensure and applicable practice
par anmeters.

2. An enpl oyee shall request an independent nedica

exam nation by filing a Request for an | ndependent Medi cal

Exam nation formby certificate of mailing with the carrier, who

shall respond in witing to this request within 20 days after

its receipt by certificate of mailing. A witten response to

this request shall be sent by the carrier directly to the

enpl oyee and the enpl oyee’s counsel and shall advise the

enpl oyee of his or her right to file a petition for benefits in

the case of a response to the Request for an |ndependent Medica

Exam nati on denying the request. The carrier's failure to conply
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with the provisions of this paragraph shall result in a waiver

of the tine period during which to file a petition for benefits

on the issue.

3. The enpl oyee shall have 10 days after the date of

response to the Request for an | ndependent Medi cal Exam nation

denying the request to file a petition for benefits. The

enpl oyee shall conplete the petition for benefits stating the

reasons for the Request for an | ndependent Medi cal Exani nation

and i nclude any nedical report fromthe authorized physician

regarding the issue. This matter shall be heard on an expedited

basis as provided in this section and the enpl oyer or carrier

shal|l be deened to have wai ved any objection to an expedited

heari ng.
(b) Each party is bound by his or her selection of an

i ndependent nedical examner and is entitled to an alternate
exam ner only if:

1. The examner is not qualified to render an opinion upon
an aspect of the enployee's illness or injury which is materi al
to the claimor petition for benefits;

2. The exam ner ceases to practice in the specialty
rel evant to the enpl oyee's condition;

3. The exami ner is unavailable due to injury, death, or
rel ocati on outside a reasonably accessi bl e geographic area; or

4. The parties agree to an alternate exam ner.

Any party may request, or a judge of conpensation clains may
requi re, designation of an agency nedi cal advisor as an

i ndependent nedi cal exam ner. The opinion of the advisors acting
as exam ners shall not be afforded the presunption set forth in

par agraph (10)(c) 9¢te).
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(c) The carrier may, at its election, contact the cl ai mant

directly to schedule a reasonable tinme for an i ndependent

nmedi cal exam nation. The carrier nust confirmthe scheduling
agreenment in witing within 5 days and notify claimnt's
counsel, if any, at |least 7 days before the date upon which the
i ndependent nedi cal exam nation is scheduled to occur. An
attorney representing a claimant is not authorized to schedul e
i ndependent nedi cal eval uati ons under this subsection.

(d) If the enployee fails to appear for the independent
medi cal exam nation w thout good cause and fails to advise the
physi cian at |east 24 hours before the schedul ed date for the
exam nation that he or she cannot appear, the enployee is barred
fromrecovering conpensation for any period during which he or
she has refused to submit to such exam nation. Further, the
enpl oyee shall reinburse the carrier 50 percent of the
physi ci an's cancellation or no-show fee unless the carrier that
schedul es the exam nation fails to tinely provide to the
enpl oyee a witten confirmation of the date of the exam nation
pursuant to paragraph (c) which includes an expl anation of why
he or she failed to appear. The enpl oyee may appeal to a judge
of conpensation clainms for reinbursement when the carrier
W t hhol ds paynment in excess of the authority granted by this
section.

(9) FAILURE OR REFUSAL TO ATTEND MEDI CAL APPO NTMENT. - -

(a) If the enployee fails or refuses to attend a schedul ed

nmedi cal appoi ntnment with an authorized treating physician, the

enpl oyer or carrier shall reschedul e the appoi ntnent and provi de

t he enpl oyee with at least 7 days' witten notice of the

reschedul ed appoi ntnent, including the date and tinme of the

appointnent. If the enployee fails or refuses to attend a
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reschedul ed appoi ntnent, the enpl oyee shall be barred from

recovering conpensati on benefits for any period during which he

or she has refused to submt to such exanination. Upon the

enpl oyee subsequently attendi ng a reschedul ed appoi ntnent, he or

she shall advise the enployer or carrier of such attendance by

certificate of namiling and the enpl oyer or carrier shal

t hereupon reinstate benefits within 14 days after receipt,

ef fective upon the date of such attendance.
(b)fe) No nedical opinion other than the opinion of a
nmedi cal advi sor appointed by the judge of conpensation clains or

agency, an i ndependent nedi cal exam ner, or an authorized
treating provider is adm ssible in proceedi ngs before the judges
of conpensation cl ai ns.

(c)) Attorney's fees incurred by an injured enployee in
connection wth delay of or opposition to an independent nedi cal
exam nation, including, but not limted to, notions for
protective orders, are not recoverable under this chapter.

Section 6. Subsections (6), (7), and (8) of section
440. 13, Florida Statutes, are renunbered as section 440. 131,

Fl orida Statutes, and anended to read:

440.131 Utilization review, reinbursenent disputes;

overutilization.--
(1)¢6) UTILIZATION REVIEW --Carriers shall review all

bills, invoices, and other clainms for paynment submtted by

heal th care providers in order to identify overutilization and
billing errors, and may hire peer review consultants or conduct
i ndependent nedi cal eval uations. Such consultants, including
peer review organizations, are imune fromliability in the
execution of their functions under this subsection to the extent

provided in s. 766.101. If a carrier finds that overutilization
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of nmedical services or a billing error has occurred, it nust

di sall ow or adjust paynent for such services or error wthout
order of a judge of conpensation clainms or the agency, if the
carrier, in nmaking its deternmi nation, has conplied with this
section and rul es adopted by the agency.

(2)A- UTI LI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -

(a) Any health care provider, carrier, or enployer who
el ects to contest the disallowance or adjustnent of paynent by a
carrier under subsection (1) 6} nust, within 30 days after
recei pt of notice of disallowance or adjustnent of paynent,
petition the agency to resolve the dispute. The petitioner nust
serve a copy of the petition on the carrier and on all affected
parties by certified mail. The petition nust be acconpani ed by
all docunents and records that support the allegations contained
in the petition. Failure of a petitioner to submt such
docunentation to the agency results in dismssal of the
petition.

(b) The carrier nust submt to the agency within 10 days
after receipt of the petition all docunentation substantiating
the carrier's disallowance or adjustnent. Failure of the carrier
to submt the requested docunentation to the agency within 10
days constitutes a waiver of all objections to the petition.

(c) Wthin 60 days after receipt of all docunentation, the
agency nust provide to the petitioner, the carrier, and the
affected parties a witten determ nation of whether the carrier
properly adjusted or disallowed paynent. The agency nust be
gui ded by standards and policies set forth in this chapter,
including all applicable reinbursenment schedules, in rendering

its determ nation
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(d) If the agency finds an inproper disallowance or

i nproper adjustnent of paynent by an insurer, the insurer shal
rei nburse the health care provider, facility, insurer, or

enpl oyer within 30 days, subject to the penalties provided in
this subsection.

(e) The agency shall adopt rules to carry out this
subsection. The rules may include provisions for consolidating
petitions filed by a petitioner and expanding the tinmetable for
rendering a determ nation upon a consolidated petition.

(f) Any carrier that engages in a pattern or practice of
arbitrarily or unreasonably disallow ng or reducing paynents to
health care providers nmay be subject to one or nore of the
foll owi ng penalties inposed by the agency:

1. Repaynent of the appropriate anount to the health care
provi der.

2. An administrative fine assessed by the agency in an
amount not to exceed $5, 000 per instance of inproperly
di sal | om ng or reduci ng paynents.

3. Award of the health care provider's costs, including a
reasonabl e attorney's fee, for prosecuting the petition.

(3)8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -

(a) Carriers nust report to the agency all instances of
overutilization including, but not limted to, all instances in
which the carrier disallows or adjusts paynent. The agency shal
determ ne whether a pattern or practice of overutilization
exi sts.

(b) If the agency determ nes that a health care provider
has engaged in a pattern or practice of overutilization or a
violation of this chapter or rules adopted by the agency, it nmay

i npose one or nore of the follow ng penalties:
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1. An order of the agency barring the provider from

paynment under this chapter;

2. Deauthorization of care under review,

3. Denial of paynent for care rendered in the future;

4. Decertification of a health care provider certified as
an expert medical advisor under s. 440.13(10) subseetion—{9- or

of a rehabilitation provider certified under s. 440. 49;

5. An administrative fine assessed by the agency in an
amount not to exceed $5,000 per instance of overutilization or
viol ation; and

6. Notification of and review by the appropriate |icensing
authority pursuant to s. 440.106(3).

Section 7. Subsection (11) of section 440.13, Florida
Statutes, is renunbered as section 440.1312, Florida Statutes,
and anended to read:

440. 1312 (33 Audits by Agency for Health Care
Adm ni stration and the Departnent of I|nsurance; jurisdiction.--

(1)a)> The Agency for Health Care Adm nistration may
i nvestigate health care providers to determ ne whether providers
are conplying with this chapter and with rules adopted by the
agency, whether the providers are engaging in overutilization,
and whet her providers are engaging in inproper billing
practices. If the agency finds that a health care provider has
i mproperly billed, overutilized, or failed to conply with agency
rules or the requirenents of this chapter it nmust notify the
provider of its findings and may determ ne that the health care
provi der may not receive paynent fromthe carrier or may inpose

penalties as set forth in s. 440.131(3) subseetion—{8) or other
sections of this chapter. If the health care provider has

recei ved paynent froma carrier for services that were
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improperly billed or for overutilization, it nust return those
paynents to the carrier. The agency nmay assess a penalty not to
exceed $500 for each overpaynent that is not refunded within 30
days after notification of overpaynment by the agency or carrier.

(2)b)y The departnent shall nonitor and audit carriers as
provided in s. 624.3161, to determne if medical bills are paid
in accordance with this section and departnent rules. Any
enpl oyer, if self-insured, or carrier found by the division not
to be within 90 percent conpliance as to the paynment of nedica
bills after July 1, 1994, nust be assessed a fine not to exceed
1 percent of the prior year's assessnent | evied agai nst such
entity under s. 440.51 for every quarter in which the entity
fails to attain 90-percent conpliance. The departnment shall fine
or otherw se discipline an enployer or carrier, pursuant to this
chapter, the insurance code, or rules adopted by the departnent,
for each | ate paynent of conpensation that is below the m ni num
90- percent perfornmance standard. Any carrier that is found to be
not in conpliance in subsequent consecutive quarters nust
i npl enent a medical-bill review program approved by the
division, and the carrier is subject to disciplinary action by
t he Departnment of Insurance.

(3)fe> The agency has exclusive jurisdiction to decide any
matters concerning reinbursement, to resolve any overutilization

di spute under s. 440.131(2) subsection{#A-, and to deci de any
guestion concerning overutilization under s. 440.131(3)

subsection—{8), which question or dispute arises after January
1, 1994.

(4) &) The follow ng agency actions do not constitute

agency action subject to review under ss. 120.569 and 120.57 and

do not constitute actions subject to s. 120.56: referral by the
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entity responsible for utilization review, a decision by the

agency to refer a matter to a peer review commttee;
establishment by a health care provider or entity of procedures
by which a peer review comrittee reviews the rendering of health
care services; and the review proceedi ngs, report, and
recommendati on of the peer review conmttee.

Section 8. Subsections (12), (13), and (14) of section
440. 13, Florida Statutes, are renunbered as section 440. 1313,
Florida Statutes, and amended to read:

440. 1313 Panel ; nmaxi mum rei nbursenent; physician renoval;

paynment of nedical fees.--
(1) 22y CREATION OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
REI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the

Chief Financial Oficer or the Chief Financial Oficer's
] . , I . . ,

desi gnee, and two nenbers to be appointed by the Governor,

subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of

enpl oyers, the other nmenber who, on account of previous
vocation, enploynent, or affiliation, shall be classified as a
representati ve of enployees. The panel shall determ ne statew de
schedul es of maxi mum rei nbursenent all owances for nedically
necessary treatnent, care, and attendance provided by
physi ci ans, hospitals, anbul atory surgical centers, work-

har deni ng prograns, pain prograns, and durabl e nedical

equi pnment. The maxi mum rei nbursenent al | owances for inpatient
hospital care shall be based on a schedule of per diemrates, to

be approved by the three-nenber panel no later than March 1,
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1994, to be used in conjunction with a precertification manual

as determ ned by the agency. All conpensabl e charges for
hospital outpatient care shall be reinbursed at 75 percent of
usual and customary charges. Until the three-nenber panel
approves a schedule of per diemrates for inpatient hospital
care and it becones effective, all conpensable charges for
hospital inpatient care nust be rei nbursed at 75 percent of
their usual and customary charges. Annually, the three-nmenber
panel shall adopt schedul es of maxi num rei nbursenent all owances
for physicians, hospital inpatient care, hospital outpatient
care, anbul atory surgical centers, work-hardening progranms, and
pai n prograns. However, the maxi num percentage of increase in

t he individual reinbursenent allowance nay not exceed the
percentage of increase in the Consuner Price Index for the
previ ous year. An individual physician, hospital, anbul atory
surgical center, pain program or work-hardening program shal
be reinbursed either the usual and customary charge for
treatnment, care, and attendance, the agreed-upon contract price,
or the maxi mum rei nbursenment all owance in the appropriate
schedul e, whichever is |ess.

(b) As to reinbursenent for a prescription nedication, the
rei mbursenent anount for a prescription shall be the average
whol esale price times 1.2 plus $4.18 for the dispensing fee,
except where the carrier has contracted for a | ower anmount. Fees
for pharmaceuticals and pharnmaceutical services shall be
rei mbursabl e at the applicable fee schedul e anount. Where the
enpl oyer or carrier has contracted for such services and the
enpl oyee elects to obtain themthrough a provider not a party to
the contract, the carrier shall reinburse at the schedul e,

negoti ated, or contract price, whichever is |ower.
Page 28 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

835
836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863

864

HB 1179 2003
(c) Reinbursenent for all fees and other charges for such

treatnent, care, and attendance, including treatnent, care, and
attendance provi ded by any hospital or other health care

provi der, anbul atory surgical center, work-hardening program or
pai n program nust not exceed the anounts provided by the

uni form schedul e of maxi mum rei nbursenent al | owances as

determ ned by the panel or as otherwi se provided in this
section. This subsection also applies to i ndependent nedi cal
exam nations perforned by health care providers under this
chapter. Until the three-nmenber panel approves a uniform
schedul e of maxi mum rei nbursenent al |l owances and it becones
effective, all conpensable charges for treatnent, care, and
attendance provi ded by physicians, anbul atory surgical centers,
wor k- har deni ng prograns, or pain progranms shall be rei mbursed at
t he | owest maxi mum rei nbursenent al | owance across all 1992
schedul es of maxi mum rei nbursenent all owances for the services
provi ded regardl ess of the place of service. In determning the
uni form schedul e, the panel shall first approve the data which
it finds representative of prevailing charges in the state for
simlar treatnent, care, and attendance of injured persons. Each
health care provider, health care facility, anbulatory surgica
center, work-hardening program or pain programreceiving

wor kers' conpensati on paynents shall maintain records verifying
their usual charges. In establishing the uniform schedul e of
maxi mum r ei nbur senent al | owances, the panel nust consider:

1. The levels of reinbursenent for simlar treatnent,
care, and attendance nmade by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a | evel

of rei nbursenent for treatnent, care, and attendance which w |
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ensure the availability of treatnent, care, and attendance

requi red by injured workers;

3. The financial inpact of the reinbursenent allowances
upon health care providers and health care facilities, including
trauma centers as defined in s. 395.4001, and its effect upon
their ability to nake available to injured wrkers such
medi cal |y necessary renedial treatnent, care, and attendance.
The uni form schedul e of maxi mum rei nbur senment al | owances nust be
reasonabl e, rmust pronote health care cost contai nnent and
efficiency wwth respect to the workers' conpensation health care
delivery system and nust be sufficient to ensure availability
of such nedically necessary renedial treatnent, care, and
attendance to injured workers; and

4. The nost recent average maxi mum al | owabl e rate of
increase for hospitals determ ned by the Health Care Board under
chapt er 408.

(d) In addition to establishing the uniform schedul e of
maxi mum r ei nbur senent al | owances, the panel shall:

1. Take testinony, receive records, and collect data to
eval uate the adequacy of the workers' conpensation fee schedul e,
nationally recogni zed fee schedul es and alternative nethods of
rei mbursenent to certified health care providers and health care
facilities for inpatient and outpatient treatnent and care.

2. Survey certified health care providers and health care
facilities to determne the availability and accessibility of
wor kers' conpensation health care delivery systens for injured
wor kers.

3. Survey carriers to determ ne the estimted inpact on

carrier costs and workers' conpensation prem umrates by
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i npl enenting changes to the carrier reinbursenent schedul e or

i npl ementing alternative rei nbursenent nethods.

4. Submt recommendations on or before January 1, 2003,
and biennially thereafter, to the President of the Senate and
t he Speaker of the House of Representatives on nethods to

i nprove the workers' conpensation health care delivery system

The division shall provide data to the panel, including but not
limted to, utilization trends in the workers' conpensation
health care delivery system The division shall provide the
panel with an annual report regarding the resolution of nedical
rei mbursenent di sputes and any actions pursuant to s. 440.131(3)
440-13(8). The division shall provide adm nistrative support and
service to the panel to the extent requested by the panel.

(2) 3> REMOVAL OF PHYSI CI ANS FROM LI STS OF THOSE
AUTHORI ZED TO RENDER MEDI CAL CARE. - - The agency shall renove from

the list of physicians or facilities authorized to provide

remedi al treatnent, care, and attendance under this chapter the
name of any physician or facility found after reasonabl e
i nvestigation to have:

(a) Engaged in professional or other m sconduct or
i nconpetency in connection with nedical services rendered under
this chapter;

(b) Exceeded the Iimts of his or her or its professiona
conpetence in rendering nedical care under this chapter, or to
have nade materially fal se statenents regarding his or her or
its qualifications in his or her application;

(c) Failed to transmt copies of nedical reports to the

enpl oyer or carrier, or failed to submt full and truthfu
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medi cal reports of all his or her or its findings to the
enpl oyer or carrier as required under this chapter;

(d) Solicited, or enployed another to solicit for hinself
or herself or itself or for another, professional treatnent,
exam nation, or care of an injured enployee in connection with
any clai munder this chapter;

(e) Refused to appear before, or to answer upon request
of , the agency or any duly authorized officer of the state, any
| egal question, or to produce any rel evant book or paper
concerning his or her conduct under any authorization granted to
hi m or her under this chapter;

(f) Self-referred in violation of this chapter or other
aws of this state; or

(g) Engaged in a pattern of practice of overutilization or
a violation of this chapter or rules adopted by the agency.

(3) 34 PAYMENT OF MEDI CAL FEES. --

(a) Except for energency care treatnent, fees for nedica
services are payable only to a health care provider certified
and authorized to render renedial treatnent, care, or attendance
under this chapter. A health care provider may not collect or
receive a fee froman injured enployee within this state, except
as ot herwi se provided by this chapter. Such providers have
recourse agai nst the enployer or carrier for paynent for
services rendered in accordance with this chapter.

(b) Fees charged for renedial treatnent, care, and
attendance, except for independent nedi cal exam nations, may not
exceed the applicable fee schedul es adopted under this chapter.

(c) Notw thstanding any other provision of this chapter,
foll owi ng overall maxi num nmedi cal inprovenent froman injury

conpensabl e under this chapter, the enployee is obligated to pay
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a copaynment of $10 per visit for nedical services. The copaynent

shall not apply to energency care provided to the enpl oyee.

Section 9. Subsection (15) of section 440.13, Florida
Statutes, is renunmbered as section 440.1314, Florida Statutes,
and anended to read:

440. 1314 (15) Practice paraneters. --

(1)) The Agency for Health Care Adm nistration, in
conjunction with the departnent and appropriate health
pr of essi onal associ ati ons and heal th-rel at ed organi zati ons shal
devel op and nmay adopt by rule scientifically sound practice
paraneters for medical procedures relevant to workers
conpensation clainmants. Practice paraneters devel oped under this
section nust focus on identifying effective renedial treatnents
and pronoting the appropriate utilization of health care
resources. Priority nust be given to those procedures that
i nvolve the greatest utilization of resources either because
they are the nost costly or because they are the nost frequently
perfornmed. Practice paranmeters for treatnment of the 10 top
procedures associated with workers' conpensation injuries
including the renmedial treatnent of |ower-back injuries nust be
devel oped by Decenber 31, 1994.

(2)Bb) The guidelines may be initially based on guidelines
prepared by nationally recognized health care institutions and
pr of essi onal organi zati ons but should be tailored to neet the
wor kers' conpensation goal of returning enployees to ful
enpl oyment as qui ckly as nedically possible, taking into
consi deration outcones data collected from managed care
provi ders and any other inpatient and outpatient facilities

serving workers' conpensation clai nants.
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(3)fe) Procedures nust be instituted which provide for the

periodic review and revision of practice paraneters based on the
| at est outcomes data, research findings, technol ogica
advancenents, and clinical experiences, at |east once every 3
years.

(4)¢6) Practice paraneters devel oped under this section
must be used by carriers and the agency in evaluating the
appropri ateness and overutilization of nedical services provided
to injured enpl oyees.

Section 10. Paragraphs (b) and (c) of subsection (2) of
section 440.13, Florida Statutes, are redesignated as section
440. 1315, Florida Statutes, and anended to read:

440. 1315 Attendant care services.--

(1)b)y The enployer shall provide appropriate professiona
or nonprofessional attendant care perfornmed only at the
direction and control of a physician when such care is nedically
necessary. The val ue of nonprofessional attendant care provi ded
by a fam |y nenber nust be determ ned as foll ows:

(a)i—~ |If the famly nenber is not enployed, the per-hour
val ue equal s the federal m nimum hourly wage.

(b)2— If the famly nmenber is enployed and el ects to | eave
that enpl oynent to provide attendant or custodial care, the per-
hour val ue of that care equals the per-hour value of the famly
menber's fornmer enploynment, not to exceed the per-hour val ue of
such care available in the community at large. A famly nenber
or a conbination of fam |y nenbers providi ng nonprofessi ona
attendant care under this subsection paragraph nay not be
conpensated for nore than a total of 12 hours per day.

(2)fe)> If the enployer fails to provide treatnent or care

required by this section after request by the injured enpl oyee,
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t he enpl oyee may obtain such treatnment at the expense of the

enpl oyer, if the treatnent is conpensable and nedically
necessary. There nust be a specific request for the treatnent,
and the enpl oyer or carrier nmust be given a reasonable tine
period within which to provide the treatnment or care. However,
the enployee is not entitled to recover any anount personally
expended for the treatnent or service unless he or she has
requested the enployer to furnish that treatnent or service and
t he enpl oyer has failed, refused, or neglected to do so within a
reasonabl e time or unless the nature of the injury requires such
treatment, nursing, and services and the enpl oyer or his or her
superi ntendent or foreman, having know edge of the injury, has
negl ected to provide the treatnent or service.

(3)(a) Wien the enployer or carrier has voluntarily

provi ded attendant care services w thout stipulation and order

of the judge of conpensation clains and the enpl oyer or carrier

desires to termnate the attendant care services, the enpl oyer

or carrier shall give the enployee 7 days' witten notice of

termnation by certificate of mailing that the enpl oyee’s

eligibility for attendant care services has been term nated,

provi de the enpl oyee with a copy of any supporting docunentation

for said term nation, and advi se the enpl oyee of his or her

right to file a petition for benefits on the issue. The

enployer's or carrier’'s failure to conply with these tine

provisions shall result in a waiver of any tine period in which

to file a petition for benefits on the i ssue. The evi dence of

any investigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

will be used at trial, provided the party intending to use such
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evidence is first given a reasonabl e opportunity to depose the

party or witness who is the subject of the surveill ance.

(b) If the enpl oyee objects to the enployer's or carrier’s

term nation or denial of attendant care services, the enpl oyee

shal | have 21 days after the date the notice of term nation or

notice of denial was nmail ed by certificate of mailing to object

to the termnation or denial of attendant care services by

filing a petition for benefits for the provision of attendant

care services. The enpl oyee's petition for benefits on the issue

of attendant care services shall include a statenment of the

period in dispute, copies of all nedical records related to the

al | eged need for continues attendant care based on nedi cal

opi ni ons pursuant to s. 440.13(9)(b), enploynent, wage,

vocational reports, unenploynent records, and the records

requi red by paragraph (c). Copies of said records and reports

shall be mailed to the opposing parties no |ater than 10 days

after the date of the filing of the petition for benefits.

(c) Wen an enpl oyee seeks the provision of professional

or nonprofessi onal attendant care services, the enpl oyee shal

file a petition for benefits that sets forth the nature of the

attendant care benefits bei ng sought, including, but not limted

to, a copy of the prescription which includes a nedical opinion
pursuant to s. 440.13(9)(b) indicating the tine period for which

services shall be provided, the nature of the services to be

provided, and the length of tine they are to be provided. If the

enpl oyee seeks to have nonprof essional attendant care services

provided by a famly nenber, the petition for benefits shal

contain the nane and social security nunber of the famly

nmenber, the nunber of hours of nonprofessional attendant care

servi ces being provided by the fam |y nmenber, and the per-hour
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value of the faml|ly nmenber's forner enploynent. If the famly

nmenber remai ns enpl oyed and seeks paynment for nonprof essi onal

attendant care services, the famly nenber shall produce payrol

records docunenting the hours worked in other enploynent during

the period for which nonprofessional attendant care services are

clained. Any claimfor nonprofessional attendant care shal

contain the fraud notice contained in s. 440.1051 and shall be

personal ly signed and attested to by the fam |y nenber providing

such care.

(d) When the enployer or carrier denies the paynent of

attendant care services, the enployer or carrier shall give the

enpl oyee 7 days' witten notice of denial by certificate of

mai |l i ng that the enpl oyee’s attendant care services are being

deni ed; provide the enpl oyee with a copy of any docunentation

for said denial, including any nedical reports, enpl oynent

i nformati on, wage docunentati on, and unenpl oynent records; and

advi se the enployee of his or her right to request a hearing on

the issue of attendant care services by filing a petition for

benefits for the provision of attendant care services. The

enpl oyer's or carrier’s failure to conply with the requirenents

of this subsection shall result in a waiver of any tine period

in which to file a petition for benefits on the issue. The

evi dence of any investigator, adjuster, or other witness in the

nature of surveillance shall be subject to discovery when such

evidence will be used at trial, provided the party intending to

use such evidence is first given a reasonabl e opportunity to

depose the party or witness who is the subject of the

surveill ance.

(4) The failure of the enpl oyer, carrier, or enployee to

provi de the docunentation required by this section shall result

Page 37 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1101
1102
1103
1104
1105
1106
1107
1108
1109
1110
1111
1112
1113
1114
1115
1116
1117
1118
1119
1120
1121
1122
1123
1124
1125
1126
1127
1128
1129

1130

HB 1179 2003
in the sane being excluded from evidence at any trial of this

i ssue.
Section 11. Section 440.145, Florida Statutes, is created
to read:

440. 145 Average weekly wage; conpensation rate. --

(1) The enpl oyee shall prepare, sign, and return to the

enpl oyer and carrier, within 14 days after receipt of a witten

request by the enployer or carrier by certificate of mailing, a

rel ease of infornation allowi ng the enployer or carrier to

obtain any and all information regarding concurrent enpl oynent.

No petition for benefits nay be filed on the average weekly

wage issue until the signed rel ease of infornation is prepared

and provided to the enployer and carrier by the enpl oyee and the

enpl oyee has produced the requisite informati on regardi ng

concurrent enpl oynent and applicable fringe benefits includable

in the average weekly wage and correspondi ng conpensation rate

cal culation. Infornation regardi ng wages earned by the enpl oyee

i ncludable in the average weekly wage and correspondi ng

conpensation rate cal cul ation that has not been discl osed by the

enpl oyee prior to the filing of the petition for benefits on the

average weekly wage issue shall not be adm ssi bl e evidence.

(2) If at any tine after the enpl oyee’s industri al

accident, the fringe benefits described in s. 440.02(28) are

suspended or term nated, the enployer shall notify the enpl oyee,

t he enpl oyee’s counsel, if any, and the carrier by filing an

anended wage statenment by certificate of nailing within 7 days

after the date of the term nation or suspensi on.

(3) If the enployer fails to provide an accurate and

conpl ete wage statenent or notify the enpl oyee or the enpl oyee’s

counsel by certificate of mailing of the suspension of any
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applicable fringe benefits as provided in this section, any

peri od of conpensation benefits paid to the enpl oyee during the

period of such failure shall be paid at the nmaxi nrum conpensati on

rate pursuant to s. 440.12(2). Any period of conpensation so

paid shall not be subject to repaynent by the enpl oyer or
carrier pursuant to s. 440.1508(1).

(4) When an enpl oyee di sputes the average weekly wage and

correspondi ng conpensation rate, the enployer shall, within 14

days after receipt of the witten request by certificate of

mai ling fromthe enpl oyee or the enpl oyee's counsel, provide the

enpl oyee with a conpl ete and accurate 13-week wage statenent,

including, but not limted to, gross wages as defined in s.

440. 02(28), wages for overtine work, vacation pay, conm Ssions,

bonuses, and gratuities. For weeks of zero earnings, the

enpl oyer shall state whether work was avail able for the

enpl oyee. |If the enpl oyee received group health i nsurance

benefits at the expense of the enpl oyer, the enpl oyer shall note

the starting date of the benefits within such 13-week wage

statenent and the anount of the enployer’s contribution on a

weekl y basi s.

(5) Wen an enpl oyee di sputes the average weekly wage, the

enpl oyee shall conply with s. 440.115. The enpl oyee’s petition

for benefits disputing the average weekly wage shall include a

wage statenent of the enployee’'s gross wages for the 13 weeks

prior to the accident, including the gross value of all enpl oyer

paid fringe benefits and gross wages from any concurrent

enpl oynment, together with the enpl oyee’s cal cul ati ons as to what

the correct average weekly wage and correspondi hg conpensati on

rate should be. A copy of all such supporting wage and fringe

benefits records shall be attached to the petition for benefits
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and nade a part thereof. The failure of the enployer or carrier

to produce a 13-week wage statenent, as provided in s. 440.115,

constitutes a waiver of the enployer's and carrier's right to

di spute the average weekly wage and correspondi hg conpensati on

rate.

(6) In the event an enpl oyee clainms the average weekly

wage and correspondi ng conpensati on rate has been m scal cul at ed

because covered concurrent or seasonal wages have not been

included in the cal cul ati on, the enpl oyee’s concurrent or

seasonal enpl oyer shall, upon witten request by certificate of

mai | i ng by the enpl oyee, enployer, or carrier or their counsel,

conpl ete and provide to the requesting party a wage statenent as

provided by this chapter. |If the concurrent or seasonal enployer

fails to provide the requested information within 14 days after

recei pt of the request and the enpl oyee prevails on the

i nclusion of the concurrent average weekly wage and

correspondi hg conpensation rate, the concurrent or seasona

enpl oyer's workers' conpensation carrier or the enployer, if

self-insured, shall be liable for any enpl oyee’s attorney’'s fee

and taxabl e costs ordered by the judge of conpensation cl ains

attributable to the need to conpel concurrent or seasonal

enpl oynent information and i nclusion of the concurrent or

seasonal wages in the average weekly wage cal cul ati on.

(7) Wien an enpl oyee has subnmitted a petition for benefits

for a determ nation of the average weekly wage and correspondi ng

conpensation rate, the enpl oyee shall produce, within 14 days

after receipt of a witten request by the enpl oyer or carrier by

certificate of mailing, copies of any and all docunentation in

t he enpl oyee' s possessi on regardi ng wages earned by the enpl oyee

during the 13 weeks prior to the date of the accident, including

Page 40 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1191
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201
1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219

1220

HB 1179 2003
all information regardi ng concurrent enpl oynent and appli cabl e

fringe benefits includable in the average weekly wage and

correspondi hg conpensation rate calculation. If the enpl oyee is

claimng that he or she is a seasonal enployee, the enpl oyee

shal | produce, within 14 days after receipt of a witten request

by the enpl oyer or carrier by certificate of nmiling, copies of

any and all docunmentation in the enpl oyee's possessi on regardi ng

wages earned by the enpl oyee during the 52 weeks prior to the

date of the accident, including all infornation regarding

concurrent enpl oynent and applicable fringe benefits includable

in the average weekly wage and correspondi hg conpensation rate

cal cul ati on

Section 12. Section 440.15, Florida Statutes, consisting
of paragraphs (a) and (c) of subsection (2), is anended to read:

440. 15 Conpensation for tenporary tota

di sability.--Conpensation for tenporary total disability shal

be paid to the enployee, subject to the limts provided in s.
440.12(2), as follows:

(1)2)> TEMPORARY TOTAL DI SABILITY. --

(a) In case of disability total in character but tenporary
in quality, 66% ; percent of the average weekly wages shall be
paid to the enpl oyee during the continuance thereof, not to
exceed 104 weeks except as provided in this subsection, s.
440.12(1), and s. 440.14(3). Once the enpl oyee reaches the
maxi mum nunber of weeks allowed, or the enpl oyee reaches the
date of maxi mum nedi cal i nprovenent, whichever occurs earlier,
tenporary disability benefits shall cease and the injured
wor ker' s permanent inpairnment shall be determ ned.

(b)fe) Tenporary total disability benefits paid pursuant

to this subsection shall include such period as nay be
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reasonably necessary for training in the use of artificial

menbers and appliances, and shall include such period as the
enpl oyee may be receiving training and educati on under a program
pursuant to s. 440.491. Notw thstanding s. 440.02, the date of
maxi mum nmedi cal i nprovenent for purposes of s. 440.1504
paragraph—{3){b) shall be no earlier than the |ast day for which
such tenporary disability benefits are paid.

(2) TERM NATI ON OF TEMPORARY TOTAL DI SABI LI TY BENEFI TS. - -

(a) Before termnating the paynent of tenporary total

disability benefits, the enployer or carrier shall give the

enpl oyee 7 days' witten notice by certificate of nmailing that

the benefits are to be term nated, provide the enpl oyee with a

copy of any supporting docunentation formng the basis for such

term nation, and advise the enpl oyee of his or her right to

request a hearing on the i ssue of reinstatenent of tenporary

total disability by filing a petition for benefits for the

paynent of tenporary total disability. The enpl oyer's or

carrier’s failure to conply with this tine provision shal

result in the waiver of the 21-day period provided in paragraph

(b) within which an enpl oyee nust file a petition for benefits

on the issue.

(b) If an enpl oyee objects to the enployer’s term nation

of tenporary total disability, the enpl oyee shall have 21 days

after the date the notice of termnation was nailed to object to

the term nation of tenporary total disability by filing a

petition for benefits for the paynent of tenporary total

disability benefits. The enpl oyee’s petition for benefits on

tenporary total disability issues shall include a statenent of

the period in dispute, and copies of all nedical records and

reports based on a nedical opinion pursuant to s. 440.13(9)(b)
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establishing that the enpl oyee remains tenporarily and totally

di sabl ed. A copy of said petition for benefits and copi es of

supporting records and reports shall be filed pursuant to s.

440.192(1) and shall also be nailed by certificate of nailing to

opposi ng counsel, if any, no later than 7 days after the date of

the filing of the petition for benefits.

(c) If the petition for benefits has been filed by the

enpl oyee within the tinme period set forth in paragraph (b) and

all nedical records and reports are served on the enpl oyer or

carrier and its counsel, if any, no later than 7 days after the

filing of the petition for benefits, tenporary total disability

shall continue until further order of the judge of conpensation

cl ai nms.

(d) The enployer or carrier shall be entitled to a credit

pursuant to s. 440.1508(2) for any overpaynent of tenporary

total disability as found by the judge of conpensation cl ai ns.

If the enployer fails to continue paynent of tenporary tota

disability after the enployee tinely files the petition for

benefits and tinely mails all nedical records and reports, the

petition for benefits shall be heard under the procedure for

expedi ted hearings. The enpl oyer or carrier is deened to waive

any objection to said proceedings. In addition to the

requi renments set forth in s. 440.20(6), a 20-percent penalty on

all tenporary total disability benefits paid as a result of the

successful prosecution of such petition for benefits shall be

assessed agai nst the enployer or carrier if the judge of

conpensation clains finds that tenporary total disability

benefits were due and ow ng.

(e) When the enployer or carrier denies the continued

paynent of tenporary total disability benefits, the enpl oyer or
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carrier shall give the enployee 7 days' witten notice by

certificate of mailing that the tenporary total disability

benefits are being deni ed, provide the enployee with a copy of

any docunentation supporting said denial, including any nedi cal

records and reports based on a nmedi cal opinion pursuant to s.

440. 13(9) (b), and advi se the enpl oyee of his or her right to

request a hearing on the paynent of tenporary total disability

benefits by filing a petition for benefits. The enpl oyer's or

carrier’'s failure to give the enpl oyee the required 7 days'

notice shall result in a waiver of any tine period in which to

file a petition for benefits on this issue. The evi dence of any

i nvestigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

will be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who i s the subject of the surveill ance. A copy

of said petition for benefits and copi es of supporting records

and reports shall be filed pursuant to s. 440.192(1) and shal

al so be nailed by certificate of nmailing to the enpl oyer and

carrier and its legal counsel, if represented, no later than 7

days after the date of the filing of the petition for benefits.

(f) The failure of the enployer or carrier or the enpl oyee

to provide the docunentation required by this section shal

result in the sane being excluded at trial.

Section 13. Paragraph (b) of subsection (2) of section
440. 15, Florida Statutes, is redesignated as section 440. 1501,
Florida Statutes, and anmended to read:

440.1501 Conpensation for catastrophic tenporary total

disability.--Conpensation for catastrophic tenporary tota

Page 44 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1310
1311
1312
1313
1314
1315
1316
1317
1318
1319
1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331
1332
1333
1334
1335
1336
1337
1338

1339

HB 1179 2003
disability shall be paid to the enpl oyee, subject to the lints

provided in s. 440.12(2), as foll ows:
(1)) Notwi thstanding the provisions of s. 440.15(1)(a)

paragraph—{a), an enpl oyee who has sustained the |loss of an arm
| eg, hand, or foot, has been rendered a parapl egic, paraparetic,

qgquadri pl egic, or quadriparetic, or has lost the sight of both
eyes shall be paid tenporary total disability of 80 percent of
her or his average weekly wage. The increased tenporary total

di sability conpensation provided for in this subsection
paragraph nust not extend beyond 6 nonths fromthe date of the
accident. The conpensation provided by this subsection paragraph
is not subject to the limts provided in s. 440.12(2), but
instead is subject to a maxi num weekly conpensation rate of

$700. If, at the conclusion of this period of increased
tenporary total disability conpensation, the enployee is stil
tenporarily totally disabled, the enpl oyee shall continue to
receive tenporary total disability conpensation as set forth in

S. 440.15(1)(a) and (b) paragraphs—{a)—-and{e). The period of

time the enpl oyee has received this increased conpensation wll

be counted as part of, and not in addition to, the maxi num

periods of time for which the enployee is entitled to

conpensati on under s. 440.15(1)(a) paragraph—{a) but not s.
440.15(1) (b) paragraph—{e).

(2) Wen an injured enpl oyee has been voluntarily paid

catastrophic tenporary total disability benefits by the enpl oyer

or carrier and the enpl oyer or carrier desires to suspend or

term nate the paynent of catastrophic tenporary total disability

benefits, the enployer or carrier shall give the enpl oyee 7

days' witten notice by certificate of mailing that the

enpl oyee’s eligibility for catastrophic tenporary tota
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disability benefits will be term nated, provide the enpl oyee

wth a copy of any supporting docunentation for said

term nation, and advi se the enployee of his or her right to

request a hearing on the issue of reinstatenent of catastrophic

tenporary total disability benefits by filing a petition for

benefits. The enployer's or carrier’s failure to conply with

this tinme provision shall result in the waiver of the 21-day

peri od provided in subsection (8) in which to file for a hearing

on the issue. The evidence of any investigator, adjuster, or

other witness in the nature of surveillance shall be subject to

di scovery when such evidence will be used at trial, provided the

party intending to use such evidence is first given a reasonabl e

opportunity to depose the party or witness who is the subject of

t he surveill ance.

(3) If the petition for benefits has been filed by the

enpl oyee within the tine period set forth in subsection (2) and

all nedical records and reports are served on the enpl oyer or

carrier and its counsel, if any, no later than 7 days after the

filing of the petition for benefits, tenporary total disability

shall continue until further order of the judge of conpensation

cl ai nB.

(4) The enployer or carrier shall be entitled to a credit

pursuant to s. 440.1508(2) for any overpaynent of tenporary

total disability as found by the judge of conpensation cl ai ns.

If the enpl oyer fails to continue paynent of tenporary total

disability after the enployee tinely files the petition for

benefits and tinely mails all nedical records and reports, the

petition for benefits shall be heard under the procedure for

expedi ted hearings. The enpl oyer or carrier is deened to waive

any objection to said proceedings. In addition to the
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requi renents set forth in s. 440.20(6), a 20-percent penalty on

all tenporary total disability benefits paid as a result of the

successful prosecution of such petition for benefits shall be

assessed agai nst the enpl oyer or carrier.

(5) Wen the enployer or carrier denies the continued

paynent of tenporary total disability benefits, the enpl oyer or

carrier shall give the enployee 7 days' witten notice by

certificate of mailing that the tenporary total disability

benefits are being deni ed, provide the enployee with a copy of

any docunentation supporting said denial, including any nedical

records and reports based on a nedi cal opinion pursuant to s.

440.13(9) (b), and advise the enployee of his or her right to

request a hearing on the paynent of tenporary total disability

benefits by filing a petition for benefits. The enpl oyer's or

carrier’s failure to give the enployee the required 7 days'

notice shall result in a waiver of any tine period in which to

file a petition for benefits on this issue. The evidence of any

i nvestigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

wll be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who is the subject of the surveillance. A copy

of said petition for benefits and copies of supporting records

and reports shall be filed pursuant to s. 440.192(1) and shal

al so be nailed by certificate of nailing to the enpl oyer and

carrier and its |legal counsel, if any, no |later than 7 days

after the date of the filing of the petition for benefits.

(6) The failure of the enployer, carrier, or enployee to

provi de the docunmentation required by this section shall result

in the sane being excluded at trial.
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(7) Wen the enpl oyer or carrier denies the paynent of

catastrophic tenporary total disability benefits, the enpl oyer

or carrier shall give the enployee 7 days' witten notice by

certificate of mailing that the catastrophic tenporary tota

disability benefits are being denied, provide the enployee with

a copy of any docunentation supporting said denial, including

any nedi cal records and reports based on a nedi cal opinion

pursuant to s. 440.13(9)(b), enploynent, wage, and vocati onal

reports and unenpl oynent records, and advi se the enpl oyee of his

or her right to request a hearing on the paynent of catastrophic

tenporary total disability benefits by filing a petition for

benefits. The enployer's or carrier’s failure to give the

enpl oyee the required 7 days' notice shall result in a waiver of

any tinme period in which to file a petition for benefits on this

i ssue. The evidence of any investigator, adjuster, or other

witness in the nature of surveillance shall be subject to

di scovery when such evidence will be used at trial, provided the

party intending to use such evidence is first given a reasonable

opportunity to depose the party or witness who is the subject of

the surveill ance.

(8) If the enployee objects to the enployer's or carrier’s

denial or termnation of the paynent of catastrophic tenporary

total disability benefits, the enpl oyee shall have 21 days after

the date the notice of term nation was sent to object to the

termnation or suspension of catastrophic tenporary tota

disability benefits by filing a petition for benefits for the

paynent of catastrophic tenporary total disability benefits. The

enpl oyee’s petition for benefits on catastrophic tenporary total

disability issues shall include a statenent of the period in

di spute, copies of all nedical reports based on a nedi ca
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opi ni on pursuant to s. 440.13(9)(b), enploynent, wage, and

vocati onal reports and unenpl oynent records. A copy of said

petition for benefits and copies shall be filed pursuant to s.

440.192(1) and shall also be nailed by certificate of nailing to

the enpl oyer, carrier and its legal counsel, if represented, no

|ater than 10 days after the date of the filing of the petition

for benefits.

(9) The failure of the enpl oyer and carrier or the

enpl oyee to provide the docunentation required by this section

shall result in the sanme being excluded at trial

(10) The departnent shall, by rule, provide for the

periodic reporting to the departnent, enployer, and carrier of

all earned incone, including social security benefits, by the

i njured enpl oyee who is entitled to or claimng benefits for

tenporary total disability. The enployer and carrier are not

requi red to make any paynent of benefits for tenporary total

disability for any period during which the enployee willfully

fails or refuses to report such earned i ncone upon request by

the enpl oyer or carrier in the manner prescribed by rule. The

rule nust require the clainmant to personally sign the claimform

and attest that he or she has revi ewed, understands, and

acknow edges the foregoi ng under penalty of perjury.

Section 14. Paragraph (d) of subsection (2) of section
440.15, Florida Statutes, is redesignhated as section 440. 15015,
Fl orida Statutes, and anended to read:

440. 15015 Reporting of incone.- -

- The departnent shall, by rule, provide for the

periodic reporting to the departnment, enployer, or carrier of
all earned incone, including income fromsocial security, by the

injured enployee who is entitled to or claimng benefits for
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tenporary total disability. The enpl oyer or carrier is not

requi red to nmake any paynent of benefits for tenporary total
disability for any period during which the enployee willfully
fails or refuses to report upon request by the enployer or
carrier in the manner prescribed by the rules. The rul e nust
require the claimant to personally sign the claimform and
attest that she or he has revi ewed, understands, and
acknow edges the foregoing.

Section 15. Subsection (4) of section 440.15, Florida
Statutes, is renunbered as section 440.1502, Florida Statutes,
and anended to read:

440. 1502 Conpensation for tenporary parti al

di sability.--Conpensation for tenporary partial disability shal

be paid to the enpl oyee, subject to the limts provided in s.
440.12(2), as foll ows:
(1) 4 TEMPORARY PARTI AL DI SABI LI TY. - -

(a) In case of tenporary partial disability, conpensation

shal |l be equal to 80 percent of the difference between 80
percent of the enpl oyee's average weekly wage and the sal ary,
wages, and other remuneration the enployee is able to earn, as
conpared weekly; however, the weekly benefits nay not exceed an
amount equal to 66% ; percent of the enployee's average weekly
wage at the tine of injury. In order to sinplify the conparison
of the preinjury average weekly wage with the salary, wages, and
ot her renuneration the enployee is able to earn, the departnent
may by rule provide for the nodification of the weekly
conparison so as to coincide as closely as possible with the
injured worker's pay periods. The anpbunt determ ned to be the

sal ary, wages, and other renuneration the enployee is able to
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earn shall in no case be | ess than the sum actually being earned

by the enpl oyee, including earnings fromsheltered enpl oynent.
(b) Such benefits shall be paid during the continuance of
such disability, not to exceed a period of 104 weeks, as

provi ded by this subsection and s. 440.15(1) subseetion—{2).
Once the injured enpl oyee reaches the nmaxi mum nunber of weeks,

tenporary disability benefits cease and the injured worker's
per manent inpairnment nust be determ ned. The departnment nmay by
rul e specify forns and procedures governing the method of
paynment of tenporary disability benefits for dates of accidents
before January 1, 1994, and for dates of accidents on or after
January 1, 1994.

(c)l. If an enpl oyee has been released to return to work

based on a nedi cal opinion pursuant to s. 440.13(9)(b), the

enpl oyer shall nmail by certificate of nailing a Notice to

Enpl oyee of O fer of Suitable Enploynent to the enpl oyee and the

enpl oyee's attorney, if represented, at |east 7 days prior to

the date the enployee is expected to return to work, after which

benefits shall be suspended. The enpl oyer shall furnish a

witten job description of the enployee’s job at the tine of the

accident or the job perforned by the enpl oyee after the acci dent

and a job description that forns the basis for the offer of

sui tabl e enpl oynent. The enpl oyer’s failure to produce this

material within the tine period provided shall preclude its use

at any final hearing on a claimfor tenporary parti al

disability.

2. |f the enployee has returned to work for the enpl oyer

prior to maxi nrum nedi cal inprovenent and seeks paynment of

tenporary partial disability, the enpl oyer shall nmail by

certificate of mailing the enpl oyee’s gross weekly wages to the
Page 51 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1519
1520
1521
1522
1523
1524
1525
1526
1527
1528
1529
1530
1531
1532
1533
1534
1535
1536
1537
1538
1539
1540
1541
1542
1543
1544
1545
1546
1547

1548

HB 1179 2003
carrier and its |l egal representative within 14 days after the

enpl oyee submts a witten request by certificate of mailing.
(2) TERM NATI ON OF TEMPORARY PARTI AL DI SABI LI TY
BENEFI TS. - -
(a) When an injured enpl oyee reaches nmaxi mrum nedi cal

i nprovenent and the enpl oyer or carrier desires to ternmnate the

paynent of tenporary partial disability, the enployer or carrier

shal |l give the enployee 7 days' witten notice by certificate of

mai ling that the enployee’'s eligibility for tenporary partia

disability has been term nated, provide the enployee with a copy

of any supporting docunentation for said term nation, and advi se

t he enpl oyee of his or her right to request a hearing on t he

i ssue of reinstatenent of tenporary partial disability benefits

by filing a petition for benefits. The enployer's or carrier’s

failure to conply with this tinme provision results in its waiver

of the 21-day period provided in paragraph (b) in which to file

a petition for benefits on the issue. The evidence of any

i nvestigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

wll be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who is the subject of the surveill ance.

(b) If the enployee objects to the enployer's or carrier’s

term nation or suspension of tenporary partial disability, the

enpl oyee shall have 21 days after the date the notice of

termnation was mailed to object to the term nation or

suspensi on of tenporary partial disability benefits by filing a

petition for benefits for paynent of tenporary parti al

disability benefits. The enpl oyee’s petition for benefits on

tenporary partial disability issues shall include a statenent of
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the period in dispute, tenporary partial disability fornms for

said periods wth supporting wage i nfornmati on, copies of al

nmedi cal reports establishing that the enpl oyee renmins eligible

for tenporary partial disability benefits based on a nedi cal

opi nion pursuant to s. 440.13(9)(b), and enpl oynent, wage, and

vocational reports and unenpl oynent records. Copies of said

reports shall be sent to the opposing parties no later than 10

days after the date of the filing of the petition for benefits.

(c) Wen the enployer or carrier denies the paynent of

tenporary partial disability benefits for any other reason, an

enpl oyer or carrier shall give the enployee 7 days' witten

notice of denial by certificate of mailing that the enpl oyee’ s

tenporary partial disability benefits are being deni ed, provide

the enpl oyee with a copy of any docunentation for said denial,

i ncl udi ng any nedi cal reports based on a nedi cal opinion

pursuant to s. 440.13(9)(b), enploynent information, wage

docunent ati on, vocational reports, or unenpl oynent records, and

advi se the enployee of his or her right to request a hearing on

t he paynent of tenporary partial disability by filing a petition

for benefits for the paynent of tenporary partial disability.

The enpl oyer's or carrier’s failure to conply with the

provisions of this section shall result in a waiver of any tine

period in which to file a petition for benefits on the issue of

tenporary partial disability benefits. The evidence of any

i nvestigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

wll be used at trial, provided the party intending to use such

evidence is first given a reasonable opportunity to depose the

party or witness who is the subject of the surveill ance.
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(d) The failure of the enployer, carrier, or enpl oyee to

provi de the docunentation required by this subsection shal

result in the sane being excluded at trial.

Section 16. Paragraph (a) of subsection (3) of section
440. 15, Florida Statutes, is redesignated as section 440. 1503,
Florida Statutes, and amended to read:

440. 1503 Conpensation for inpairnent.--Conpensation for

i npai rment shall be paid to the enpl oyee, subject to the lints

provided in s. 440.12(2), as foll ows:
(1) 3 PERMANENT | MPAI RVENT ANDWAGE-LOSS-BENEFHTS. - -
» . I Cite
(a)3—~ Once the enployee has reached the date of maxi num

medi cal inprovenent, inpairnment benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r ment .

(b)2—~ The three-nmenber panel, in cooperation with the
departnent, shall establish and use a uniform permanent
i mpai rment rating schedule. This schedul e nust be based on
nmedi cally or scientifically denonstrable findings as well as the
systens and criteria set forth in the American Mdi cal
Associ ation's Guides to the Eval uation of Permanent |npairnent;
the Snellen Charts, published by American Medical Association
Commttee for Eye Injuries; and the M nnesota Departnent of
Labor and Industry Disability Schedul es. The schedul e shoul d be
based upon objective findings. The schedul e shall be nore
conprehensi ve than the AVA Guides to the Eval uati on of Pernanent
| npai rment and shall expand the areas al ready addr essed and
address additional areas not currently contained in the guides.
On August 1, 1979, and pending the adoption, by rule, of a

per manent schedul e, Guides to the Eval uation of Pernmanent
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| mpai rment, copyright 1977, 1971, 1988, by the Anmerican Medi cal

Associ ation, shall be the tenporary schedul e and shall be used
for the purposes hereof. For injuries after July 1, 1990,
pendi ng the adoption by rule of a uniformdisability rating
agency schedul e, the M nnesota Departnent of Labor and Industry
Disability Schedul e shall be used unless that schedul e does not
address an injury. In such case, the GQuides to the Eval uation of
Per manent | npairnment by the Anerican Medi cal Associ ation shal
be used. Determ nation of pernmanent inpairnment under this
schedul e nust be made by a physician |icensed under chapter 458,
a doctor of osteopathic nedicine |licensed under chapters 458 and
459, a chiropractic physician |licensed under chapter 460, a
podi atric physician |icensed under chapter 461, an optonetri st
| i censed under chapter 463, or a dentist |icensed under chapter
466, as appropriate considering the nature of the injury. No
ot her persons are authorized to render opinions regarding the
exi stence of or the extent of pernmanent inpairnent.

(c)3~ Al inpairment incone benefits shall be based on an
i mpai rment rating using the inpairnment schedule referred to in

par agr aph (b) subparagraph—2. Inpairnment incone benefits are
paid weekly at the rate of 50 percent of the enpl oyee's average

weekly tenporary total disability benefit not to exceed the
maxi mum weekly benefit under s. 440.12. An enpl oyee's
entitlement to inpairnent incone benefits begins the day after
t he enpl oyee reaches maxi num nedi cal inprovenent or the
expiration of tenporary benefits, whichever occurs earlier, and
continues until the earlier of:

1l.a— The expiration of a period conputed at the rate of 3
weeks for each percentage point of inpairnment; or

2.b— The death of the enpl oyee.
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(d)4— After the enpl oyee has been certified by a doctor as

havi ng reached nmaxi mum nedi cal i nprovenent or 6 weeks before the
expiration of tenporary benefits, whichever occurs earlier, the
certifying doctor shall evaluate the condition of the enployee
and assign an inpairnment rating, using the inpairnment schedul e

referred to in paragraph (b) subparagraph—2. Conpensation is not
payabl e for the nental, psychological, or enotional injury

arising out of depression frombeing out of work. If the
certification and eval uation are perforned by a doctor other
than the enpl oyee's treating doctor, the certification and
eval uation nust be submitted to the treating doctor, and the
treating doctor nmust indicate agreenent or disagreenment with the
certification and evaluation. The certifying doctor shall issue
a witten report to the departnent, the enpl oyee, and the
carrier certifying that maxi mum nedi cal inprovenent has been
reached, stating the inpairnment rating, and providing any other
information required by the departnent by rule. If the enployee
has not been certified as having reached maxi mum nedi cal
i nprovenent before the expiration of 102 weeks after the date
tenporary total disability benefits begin to accrue, the carrier
shall notify the treating doctor of the requirenents of this
section.

(e)5—~ The carrier shall pay the enployee inpairnment incone
benefits for a period based on the inpairnment rating.

(f)6—~ The departnment may by rule specify forns and
procedures governing the nethod of paynent of wage | oss and
i npai rment benefits for dates of accidents before January 1,
1994, and for dates of accidents on or after January 1, 1994.

(2) TERM NATI ON OF | MPAI RVENT BENEFI TS. - -
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(a) Wien an injured enpl oyee reaches maxi num nedi cal

i nprovenent and the enpl oyer or carrier desires to deny the

claimant’s entitlenent to the paynent of inpairnment benefits or

to term nate the continuing paynent of inpairnment benefits, the

enpl oyer or carrier shall give the enployee 7 days' witten

notice by certificate of namiling that the enpl oyee’s entitl enent

to i npairnent benefits has been denied or the continuing paynent

of inpairnment benefits has been term nated, provide the enpl oyee

with a copy of any supporting docunentation for said denial or

term nation, and advise the enpl oyee of his or her right to

request a hearing on said issues. The enployer's or carrier’s

failure to conply with this tinme provision shall result in the

wai ver of the 21-day period provided in paragraph (b) in which

to file a petition for benefits on the i ssue. The evi dence of

any investigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

wll be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who i s the subject of the surveill ance.

(b) If the enpl oyee objects to the denial of his or her

entitlenent to the paynent of inpairnment benefits or term nation

of the paynent of inpairnment benefits, the enpl oyee shall have

21 days after the date the notice of termnation was nailed to

object to the term nation of the paynent of inpairnment benefits

by filing a petition for benefits for paynent of inpairnent

benefits. The enpl oyee’s petition for benefits on the paynent of

i npai rment benefits shall include a statenment identifying al

injuries for which inpairnment benefits are clainmed and al

nmedi cal records and reports docunenti ng any pernanent i npairnment

rating assigned pursuant to the Florida | npairnent Rating Qui des
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based on nedi cal opinions pursuant to s. 440.13(9)(b). Copies of

said nedical records and reports shall be mailed by certificate

of mailing to the enployer and carrier and its representative,

no later than 10 days after the date of the filing of the

petition for benefits for inpairnment benefits.

(c) The failure of the enployer, carrier, or enployee to

provi de docunentation required by this subsection shall result

in the sane being excluded at trial of this issue

Section 17. Paragraphs (b) and (c) of subsection (3) of
section 440.15, Florida Statutes, are redesignated as section
440. 1504, Florida Statutes, and amended to read:

440. 1504 Suppl enmrental benefits. --Suppl enental benefits

shall be paid to the enpl oyee, subject to the limts provided in
s. 440.12(2), as foll ows:

(1) by SUPPLEMENTAL BENEFI TS. --

(a) &—AH—supplenrentalbenetitsrust be paidinaccordance
wH-h—t-hi-s—subseetion—~ An enployee is entitled to supplenenta
benefits as provided in this section paragraph as of the

expiration of the inpairment period, if:

1l.a— The enpl oyee has an inpairnent rating fromthe
conpensabl e injury of 20 percent or nore as determ ned pursuant
to this chapter;

2.b— The enpl oyee has not returned to work or has returned
to work earning |l ess than 80 percent of the enpl oyee's average
weekly wage as a direct result of the enployee's inpairnment; and

3.6~ The enployee has in good faith attenpted to obtain
enpl oynment commensurate with the enployee's ability to work.

(b)2— If an enployee is not entitled to suppl enental
benefits at the tine of paynent of the final weekly inpairnent

i nconme benefit because the enployee is earning at |east 80
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percent of the enpl oyee's average weekly wage, the enpl oyee may

becone entitled to supplenental benefits at any time within 1
year after the inpairnment inconme benefit period ends if:

1l.a— The enpl oyee earns wages that are |ess than 80
percent of the enployee's average weekly wage for a period of at
| east 90 days;

2. b~ The enpl oyee neets the other requirenments of
par agr aph (a) subparagraph—31—-; and

3.6~ The enployee's decrease in earnings is a direct

result of the enployee's inpairment fromthe conpensable injury.
(c)3—~ |If an enployee earns wages that are at |east 80

percent of the enpl oyee's average weekly wage for a period of at

| east 90 days during which the enpl oyee is receiving

suppl emental benefits, the enpl oyee ceases to be entitled to

suppl enental benefits for the filing period. Supplenental

benefits that have been term nated shall be reinstated when the

enpl oyee satisfies the conditions enunerated in paragraph (b)

subparagraph—2— and files the statenent required under paragraph
(d) subparagraph—4. Notw thstandi ng any other provision, if an

enpl oyee is not entitled to supplenental benefits for 12

consecutive nonths, the enpl oyee ceases to be entitled to any
addi tional inconme benefits for the conpensable injury. If the
enpl oyee is discharged within 12 nonths after |osing entitlenent
under this section subsection, benefits nmay be reinstated if the
enpl oyee was discharged at that time with the intent to deprive
t he enpl oyee of suppl enental benefits.
(d)4— After the initial determ nation of supplenental

benefits, the enployee nust file a statenment with the carrier
stating that the enpl oyee has earned | ess than 80 percent of the

enpl oyee's average weekly wage as a direct result of the
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enpl oyee's inpairnent, stating the anount of wages the enpl oyee

earned in the filing period, and stating that the enpl oyee has
in good faith sought enploynent comrensurate with the enpl oyee's
ability to work. The statenent nust be filed quarterly on a form
and in the manner prescribed by the departnent. The depart nent
may nodify the filing period as appropriate to an i ndividual
case. Failure to file a statenent relieves the carrier of
liability for supplenental benefits for the period during which
a statement is not filed.

(e)5~ The carrier shall begin paynent of suppl enental
benefits not later than the seventh day after the expiration
date of the inpairnment incone benefit period and shall continue
to tinmely pay those benefits. The carrier may request a
nmedi ati on conference for the purpose of contesting the
enpl oyee's entitlenment to or the anount of supplenental incone
benefits.

(f)6— Suppl enental benefits are calculated quarterly and
pai d nmonthly. For purposes of calcul ati ng suppl enental benefits,
80 percent of the enployee's average weekly wage and the average
wages the enpl oyee has earned per week are conpared quarterly.
For purposes of this section paragraph, if the enployee is
of fered a bona fide position of enploynent that the enployee is
capabl e of perform ng, given the physical condition of the
enpl oyee and the geographic accessibility of the position, the
enpl oyee's weekly wages are consi dered equivalent to the weekly
wages for the position offered to the enpl oyee.

(g)# Supplenental benefits are payable at the rate of 80
percent of the difference between 80 percent of the enpl oyee's
average weekly wage determ ned pursuant to s. 440.14 and the

weekl y wages the enpl oyee has earned during the reporting
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period, not to exceed the maxi mum weekly incone benefit under s.

440. 12.

(h)8~ The departnment may by rule define terns that are
necessary for the admnistration of this section and forns and
procedures governing the method of paynent of suppl enental
benefits for dates of accidents before January 1, 1994, and for
dates of accidents on or after January 1, 1994,

(i) .

Hrcone—benefits—-The enployee's eligibility for tenporary

benefits, inpairnent incone benefits, and suppl enental benefits

term nates on the expiration of 401 weeks after the date of
injury.
(2) TERM NATI ON OF SUPPLENMENTAL BENEFI TS. - -

(a) When the enpl oyer or carrier desires to contest the

enpl oyee’s eligibility for supplenental benefits or to term nate

t he paynent of suppl enental benefits, an enpl oyer or carrier

shal|l give the enpl oyee 7 days' witten notice by certificate of

mai |l ing that the enployee’s entitlement to suppl enental benefits

is being contested, provide the enpl oyee with a copy of any

supporting docunentation for said denial, and advise the

enpl oyee of his or her right to request a hearing on the issue

of suppl enental benefits by filing a petition for benefits. The

enployer's or carrier’s failure to conply with this tine

provision shall result in the waiver of the 21-day period

provided in paragraph (b) in which to file a petition for

benefits on the issue. The evidence of any investigator,

adj uster, or other witness in the nature of surveill ance shal

be subject to discovery when such evidence will be used at

trial, provided the party intending to use such evidence is
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first given a reasonabl e opportunity to depose the party or

w tness who is the subject of the surveill ance.

(b) If the enpl oyee objects to the enployer's or carrier’s

denial or term nation of paynent of suppl enental benefits, the

enpl oyee shall have 21 days after the date the notice of

termnation was mailed to object to the denial or term nation of

suppl enental benefits by filing a petition for benefits for

paynent of suppl enental benefits. The enpl oyee’s petition for

benefits for supplenental benefits shall include a statenent of

the period in dispute and copies of all nedical reports based on

nmedi cal opinions pursuant to s. 440.13(9)(b), enploynent, wage,

vocati onal reports, and unenpl oynent records, or any other

information to be offered at trial. Copies of said reports shal

be sent to the enployer and carrier and its representative no

| ater than 10 days after the date of the filing of the petition

for benefits.

(c) Wen the enployer or carrier denies the paynent of

suppl enental benefits for any other reason, an enpl oyer or

carrier shall give the enployee 7 days' witten notice of denial

by certificate of nmailing that the enpl oyee’s suppl enent al

benefits are being deni ed, provide the enpl oyee with a copy of

any docunentation for said denial, including any nedical,

enpl oynent, wages, vocational reports, and unenpl oynent records,

and advi se the enpl oyee of his or her right to request a hearing

on the paynment of suppl emental benefits by filing a petition for

benefits. The enployer's or carrier’s failure to conply with

this tinme provision shall result in a waiver of any tinme period

in which to file a petition for benefits on the issue. The

evi dence of any investigator, adjuster, or other withness in the

nature of surveillance shall be subject to di scovery when such
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evidence will be used at trial, provided the party intending to

use such evidence is first given a reasonabl e opportunity to

depose the party or witness who is the subject of the

surveil |l ance.

(d) If the enployer or carrier denies eligibility for the

paynment of suppl enental benefits or permanent total disability

benefits because the enployer or carrier has a job available to

t he enpl oyee, the enployer or carrier shall provide the
information set forth in s. 440.1502(1)(c)1. within 10 days
after such job becones available. The failure of the enpl oyer or

carrier to produce this information within the tinefranme

provi ded shall preclude its use at any final hearing for

suppl enmental benefits clains.

(e) The failure of the enpl oyer, carrier, or enployee to

provi de the docunentation required by this section shall result

in the sane being excluded from evidence at any trial of this

i ssue.

Section 18. Subsection (1) of section 440.15, Florida
Statutes, is renunbered as section 440.1505, Florida S atutes,
and anended to read:

440. 1505 Conpensation for pernmanent tota

disability.--Conpensation for pernanent total disability shal

be paid to the enpl oyee, subject to the limts provided in s.
440.12(2), as foll ows:
(1) PERVANENT TOTAL DI SABILITY. --

(a) In case of total disability adjudged to be pernanent,

662/ ; percent of the average weekly wages shall be paid to the
enpl oyee during the continuance of such total disability.
(b) Only a catastrophic injury as defined in s. 440.02

shall, in the absence of conclusive proof of a substanti al
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earning capacity, constitute permanent total disability. Only

claimants with catastrophic injuries are eligible for permanent
total benefits. In no other case may pernmanent total disability
be awar ded.

(c) In cases of permanent total disability resulting from
injuries that occurred prior to July 1, 1955, such paynents
shall not be made in excess of 700 weeks.

(d) If an enployee who is being paid conpensation for
permanent total disability becones rehabilitated to the extent
that she or he establishes an earning capacity, the enpl oyee
shall be paid, instead of the conpensation provided in paragraph
(a), benefits pursuant to ss. 440. 1503 and 440. 1504 subseection
3)>. The departnent shall adopt rules to enable a permanently

and totally disabled enpl oyee who nay have reestablished an
earning capacity to undertake a trial period of reenploynent

wi t hout prejudicing her or his return to permanent total status
in the case that such enployee is unable to sustain an earning
capacity.

(e)l. The enployer's or carrier's right to conduct
vocational eval uations or testing pursuant to s. 440.491
continues even after the enpl oyee has been accepted or
adj udi cated as entitled to conpensation under this chapter. This
right includes, but is not limted to, instances in which such
eval uations or tests are recommended by a treating physician or
i ndependent nedi cal - exam nati on physician, instances warranted
by a change in the enployee's nedical condition, or instances in
whi ch the enpl oyee appears to be making appropriate progress in
recuperation. This right may not be exercised nore than once

every cal endar year.
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2. The carrier must confirmthe scheduling of the

vocational evaluation or testing in witing, and nust notify
enpl oyee' s counsel, if any, at |least 7 days before the date on
whi ch vocational evaluation or testing is scheduled to occur.

3. Pursuant to an order of the judge of conpensation
clainms, the enployer or carrier may wthhold paynent of benefits
for permanent total disability or supplenents for any period
during which the enployee willfully fails or refuses to appear
wi t hout good cause for the schedul ed vocational eval uation or
testing.

(f)1. If permanent total disability results frominjuries
t hat occurred subsequent to June 30, 1955, and for which the
l[iability of the enployer for conpensation has not been
di scharged under s. 440.20(11), the injured enpl oyee shal
recei ve additional weekly conpensation benefits equal to 5
percent of her or his weekly conpensation rate, as established
pursuant to the lawin effect on the date of her or his injury,
mul tiplied by the nunber of cal endar years since the date of
injury. The weekly conpensati on payabl e and the additional
benefits payabl e under this paragraph, when conbi ned, may not
exceed the maxi num weekly conpensation rate in effect at the
time of paynent as determ ned pursuant to s. 440.12(2).
Entitlenent to these suppl enental paynents shall cease at age 62
if the enployee is eligible for social security benefits under
42 U.S.C. ss. 402 and 423, whether or not the enpl oyee has
applied for such benefits. These suppl enmental benefits shall be
paid by the departnent out of the Wrkers' Conpensation
Adm ni stration Trust Fund when the injury occurred subsequent to
June 30, 1955, and before July 1, 1984. These suppl enent al

benefits shall be paid by the enpl oyer when the injury occurred
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on or after July 1, 1984. Supplenental benefits are not payable

for any period prior to Cctober 1, 1974.

2.a. The departnent shall provide by rule for the periodic
reporting to the departnent of all earnings of any nature and
social security inconme by the injured enployee entitled to or
cl ai m ng additional conpensation under subparagraph 1. Neither
the departnment nor the enployer or carrier shall make any
paynment of those additional benefits provided by subparagraph 1.
for any period during which the enployee willfully fails or
refuses to report upon request by the departnment in the manner
prescri bed by such rul es.

b. The departnent shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and social security inconme by the injured enpl oyee
entitled to or claimng benefits for permanent total disability.
The enpl oyer or carrier is not required to nake any paynent of
benefits for permanent total disability for any period during
which the enployee willfully fails or refuses to report upon
request by the enployer or carrier in the nmanner prescribed by
such rules or if any enployee who is receiving permanent total
disability benefits refuses to apply for or cooperate with the
enpl oyer or carrier in applying for social security benefits.

3. Wen an injured enployee receives a full or partial
| unp- sum advance of the enployee's permanent total disability
conpensation benefits, the enployee's benefits under this
par agr aph shal|l be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

(2) TERM NATI ON OF PERVANENT TOTAL DI SABI LI TY BENEFI TS. - -

(a) Wien an injured enpl oyee has been voluntarily accepted

as being permanently and totally disabled by the enpl oyer and
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carrier without stipulation of the parties or order of the judge

of conpensation clains, and the enployer or carrier desires to

suspend or term nate the paynent of pernmanent total disability

benefits, an enployer or carrier shall give the enpl oyee 7 days'

witten notice by certificate of mailing that the enpl oyee’s

eligibility for permanent total disability benefits has been

term nated, provide the enployee with a copy of any supporting

docunentation for said termnation, and advise the enpl oyee of

his or her right to request a hearing on the issue of

reinstatenent of pernanent total disability benefits by filing a

petition for benefits. The enployer's or carrier’s failure to

conply with this tine provision shall result in the waiver of

the period provided in paragraph (d) in which to file a petition

for benefits on the issue. The evidence of any investigator,

adjuster, or other witness in the nature of surveill ance shal

be subject to discovery when such evidence will be used at

trial, provided the party intending to use such evidence is

first given a reasonable opportunity to depose the party or

witness who i s the subject of the surveill ance.

(b) If the enpl oyee objects to the enployer's or carrier’s

term nation of paynent of pernanent total disability benefits,

t he enpl oyee shall have 21 days after the date the notice of

termnation was nailed to object to the termi nation of pernmanent

total disability by filing a petition for benefits for paynent

of permanent total disability. The enpl oyee’ s petition for

benefits on permanent total disability issues shall include a

statenment of the period in dispute, copies of all nedical

records and reports based on nedi cal opinions pursuant to s.

440. 13(9)(b), and enpl oynent, wage, vocational, disability

reports, and unenpl oynent records. Copies of said records shal
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be mailed to the enployer and carrier and its representative no

| ater than 10 days after the date of the filing of the petition

for benefits.

(c) Wien the enpl oyer or carrier denies an enpl oyee's

eligibility for the paynent of permanent total disability

benefits, an enployer or carrier shall give the enpl oyee 7 days

witten notice of denial by certificate of mailing that the

enpl oyee’ s pernanent total disability benefits are bei ng denied,

provi de the enpl oyee with a copy of any docunentation for said

deni al, including any nedi cal, enploynent, wages, vocati onal

reports, and unenpl oynent records, and advi se the enpl oyee of

his or her right to request a hearing on the paynent of

permanent total disability by filing a petition for benefits.

The enployer's or carrier’s failure to conply with this tine

provision shall result in a waiver of any tine period in which

to file a petition for benefits on this issue. The evi dence of

any investigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

will be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who is the subject of the surveill ance.

(d) If the enployer or carrier denies the entitlenent to

permanent total disability benefits because the enpl oyer or

carrier has a job available to the enployee, the enpl oyer or

carrier shall provide the information set forth in s.
440.1502(1)(c)1l. within 10 days after such job becones
avai l able. The failure of the enployer or carrier to produce

this information within the tinmefrane provided shall preclude

its use at any final hearing for pernanent total disability

cl ai ns.
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(e) If the enployer or carrier denies eligibility for the

paynent of permanent total disability benefits because the

enpl oyer or carrier has a job available to the enpl oyee, the

enpl oyer or carrier shall provide the information set forth in
s. 440.1502(1)(c)1l. within 10 days after such job becones

avai l able. The failure of the enployer or carrier to produce

this information within the tinefrane provided shall precl ude

its use at any final hearing for permanent total disability

benefits cl ai ns.

(f) The failure of the enployer, carrier, or enployee to

provi de the docunentation required by this subsection shall

result in the sanme being excluded fromevidence at any trial of

this issue.

Section 19. Subsections (5), (6), (7), (8), (9), and (12)
of section 440.15, Florida Statutes, are renunbered as section
440. 1506, Florida Statutes, and amended to read:

440. 1506 Conpensation for subsequent injury.--Conpensation

for subsequent injury shall be paid to the enpl oyee, subject to

the limts provided in s. 440.12(2), as foll ows:
(1) 5> SUBSEQUENT | NJURY. - -

(a) The fact that an enpl oyee has suffered previous

disability, inpairnment, anonmaly, or disease, or received
conpensation therefor, shall not preclude her or himfrom
benefits for a subsequent aggravation or accel eration of the
preexi sting condition nor preclude benefits for death resulting
therefrom except that no benefits shall be payable if the

enpl oyee, at the tinme of entering into the enpl oynent of the
enpl oyer by whom the benefits would ot herw se be payabl e,

fal sely represents herself or hinself in witing as not having

previ ously been disabled or conpensated because of such previous
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disability, inpairnment, anomaly, or disease and the enpl oyer

detrinentally relies on the m srepresentation. Conpensation for
tenporary disability, nedical benefits, and wage-loss benefits
shall not be subject to apportionnent.

(b) If a conpensable permanent inpairnment, or any portion
thereof, is a result of aggravation or acceleration of a
preexisting condition, or is the result of nerger with a
preexisting inpairnent, an enployee eligible to receive

i mpai rment benefits under s. 440.1503(1) paragraph—(3)3a) shal

recei ve such benefits for the total inpairnent found to result,

excluding the degree of inpairnent existing at the tinme of the
subj ect accident or injury or which would have existed by the
time of the inpairnment rating without the intervention of the
conpensabl e accident or injury. The degree of pernmanent

i mpairment attributable to the accident or injury shall be

conpensated in accordance with s. 440.1503(1) paragraph—{3)ta)>.

As used in this paragraph, "nerger" neans the conbining of a

preexi sting permanent inpairnent with a subsequent conpensable
permanent inpairnent which, when the effects of both are
consi dered together, result in a permanent inpairnment rating
which is greater than the sum of the two pernmanent i npairnent
rati ngs when each inpairnment is considered individually.
(2)¢6) OBLIGATION TOREHI RE.--If the enployer has not in
good faith nmade available to the enployee, within a 100-mle
radi us of the enpl oyee's residence, work appropriate to the
enpl oyee's physical limtations within 30 days after the carrier
notifies the enployer of maxi mum nedi cal inprovenent and the
enpl oyee's physical limtations, the enployer shall pay to the
departnment for deposit into the Wirkers' Conpensation

Admi nistration Trust Fund a fine of $250 for every $5,000 of the
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enpl oyer's workers' conpensation prem umor payroll, not to

exceed $2,000 per violation, as the department requires by rule.
The enployer is not subject to this subsection if the enpl oyee
is receiving permanent total disability benefits or if the
enpl oyer has 50 or fewer enployees.

(3)H EMPLOYEE REFUSES EMPLOYMENT.--1f an injured
enpl oyee refuses enploynent suitable to the capacity thereof,
offered to or procured therefor, such enployee shall not be
entitled to any conpensation at any tine during the continuance
of such refusal unless at any tinme in the opinion of the judge
of conpensation clainms such refusal is justifiable.

(4) 8> EMPLOYEE LEAVES EMPLOYMENT. --If an injured
enpl oyee, when receiving conpensation for tenporary parti al
di sability, |eaves the enploynent of the enpl oyer by whom she or
he was enployed at the time of the accident for which such
conpensation is being paid, the enployee shall, upon securing
enpl oynent el sewhere, give to such fornmer enployer an affidavit
in witing containing the nane of her or his new enployer, the
pl ace of enploynment, and the anmount of wages being received at
such new enpl oynent; and, until she or he gives such affidavit,
t he conpensation for tenporary partial disability will cease.
The enpl oyer by whom such enpl oyee was enpl oyed at the tine of
t he accident for which such conpensation is being paid may al so
at any time demand of such enployee an additional affidavit in
witing containing the nane of her or his enployer, the place of
her or his enploynent, and the anpunt of wages she or he is
receiving; and if the enpl oyee, upon such demand, fails or
refuses to make and furnish such affidavit, her or his right to
conpensation for tenporary partial disability shall cease unti

such affidavit is nade and furni shed.
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(569> EMPLOYEE BECOVES | NVATE OF I NSTITUTION --1n case an

enpl oyee becones an inmate of a public institution, then no
conpensati on shall be payabl e unless she or he has dependent
upon her or himfor support a person or persons defined as
dependents el sewhere in this chapter, whose dependency shall be
determ ned as if the enpl oyee were deceased and to whom
conpensati on would be paid in case of death; and such
conpensation as is due such enpl oyee shall be paid such
dependents during the tine she or he remains such i nmate.

(6) 2y FULL- PAY STATUS FOR CERTAI N LAW ENFORCEMENT
OFFI CERS. - -Any | aw enforcenent officer as defined in s.
943.10(1), (2), or (3) who, while acting within the course of
enpl oynent as provided by s. 440.091, is maliciously or
intentionally injured and who thereby sustains a job-connected
di sability conpensabl e under this chapter shall be carried in
full -pay status rather than being required to use sick, annual,
or other leave. Full -pay status shall be granted only after
subm ssion to the enpl oying agency's head of a nedical report
which gives a current diagnosis of the enployee's recovery and
ability to return to work. In no case shall the enpl oyee's
sal ary and workers' conpensation benefits exceed the anount of
the enpl oyee's regul ar salary requirenents.

Section 20. Subsections (10) and (11) of section 440. 15,
Florida Statutes, are renunbered as section 440. 1507, Florida
Statutes, and anended to read:

440. 1507 Eigibility for benefits. --

(1) 36y EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S CHAPTER
AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY | NSURANCE ACT. --

(a) Weekly conpensation benefits payabl e under this

chapter for disability resulting frominjuries to an enpl oyee
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who becones eligible for benefits under 42 U.S.C. s. 423 shal

be reduced to an anount whereby the sum of such conpensation
benefits payabl e under this chapter and such total benefits

ot herwi se payable for such period to the enpl oyee and her or his
dependents, had such enpl oyee not been entitled to benefits
under this chapter, under 42 U. S.C. ss. 402 and 423, does not
exceed 80 percent of the enployee's average weekly wage.
However, this provision shall not operate to reduce an injured
wor ker's benefits under this chapter to a greater extent than
such benefits woul d have otherw se been reduced under 42 U S.C.
S. 424(a). This reduction of conpensation benefits is not
applicable to any conpensation benefits payable for any week
subsequent to the week in which the injured worker reaches the
age of 62 years.

(b) If the provisions of 42 U S.C. s. 424(a) are anended
to provide for a reduction or increase of the percentage of
average current earnings that the sum of conpensation benefits
payabl e under this chapter and the benefits payabl e under 42
U S.C ss. 402 and 423 can equal, the amount of the reduction of
benefits provided in this subsection shall be reduced or
i ncreased accordingly. The departnent nmay by rule specify forns
and procedures governing the nmethod for cal culating and
adm ni stering the offset of benefits payable under this chapter
and benefits payabl e under 42 U S.C. ss. 402 and 423. The
departnment shall have first priority in taking any avail able
social security offsets on dates of accidents occurring before
July 1, 1984.

(c) No disability conpensation benefits payable for any
week, including those benefits provided by s. 440.1505(1)(f)
paragraph—{1H{+), shall be reduced pursuant to this subsection
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until the Social Security Adm nistration determ nes the anount

ot herwi se payable to the enpl oyee under 42 U S. C. ss. 402 and
423 and the enpl oyee has begun receiving such social security
benefit paynments. The enpl oyee shall, upon demand by the
departnent, the enployer, or the carrier, authorize the Soci al
Security Adm nistration to release disability information
relating to her or himand authorize the D vision of

Unenpl oynment Conpensation to rel ease unenpl oynment conpensati on
information relating to her or him in accordance with rules to
be adopted by the departnent prescribing the procedure and
manner for requesting the authorization and for conpliance by

t he enpl oyee. Neither the departnment nor the enployer or carrier
shal | make any paynment of benefits for total disability or those
addi ti onal benefits provided by s. 440.1505(1)(f) paragraph
) for any period during which the enployee willfully fails

or refuses to authorize the release of information in the manner
and within the tinme prescribed by such rules. The authority for
rel ease of disability information granted by an enpl oyee under
this paragraph shall be effective for a period not to exceed 12
nmont hs, such authority to be renewabl e as the departnment may
prescribe by rule.

(d) If conpensation benefits are reduced pursuant to this
subsection, the m ni mum conpensati on provisions of s. 440.12(2)
do not apply.

(e)l. Wthin 30 days after any application for social

security benefits, an enpl oyee who has filed a petition for

benefits for workers’ conpensation indemity or nedical benefits

or who is receiving workers’ conpensation i ndemity or nedi cal

benefits shall notify the enployer and carrier of the

appl i cati on and shal |
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a. Provide the enployer and carrier by certificate of

mai ling with a copy or proof of such application.

b. Provide the enployer and carrier with a rel ease of

information within 14 days after witten request by certificate

of mailing by the enployer or carrier which may be utilized by

t he enpl oyer or carrier to obtain the enployee's social security

file, including, but not limted to, average current earnings,

primary insurance anmount, and of fset taken by the Soci al

Security Adm nistration.

2. Wthin 30 days after an award or adjudi cation of any

social security benefits, the enpl oyee shall provide a copy of

said award or adjudication by certificate of nailing to the

enpl oyer and carrier by certificate of mailing and provide the

enpl oyer and carrier with a rel ease as outlined in sub-

subparagraph 1.b. by certificate of mailing. If the enpl oyee

fails to provide the information required by this subparagraph,

t he enpl oyer and carrier shall nevertheless be entitled to any

applicable social security disability offset retroactive to the

date of the social security disability award or adjudication. |f

the enpl oyer or carrier fails to take the social security

disability offset wwthin 120 days after recei pt of al

information required in sub-subparagraph 1.b., the enpl oyer or

carrier shall not be entitled to any retroactive social security

disability offset.

3. |If the enpl oyee refuses or fails to provide the

enpl oyer or carrier with a copy or proof of application for

social security benefits, a release of infornation, and a copy

of any social security award or adjudication, the enpl oyer or

carrier shall not nake any paynent of conpensation benefits for

any period during which the enpl oyee continues such failure or
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refusal. No hearing on conpensation benefits shall be schedul ed

at the request of the enployee until the docunents required by

t hi s paragraph are provided by certificate of mailing. The

enpl oyer or carrier shall provide a copy of any and al

information received by either the enpl oyer or carrier pursuant

t 0o sub-subparagraph 1.b. to the enployee within 14 days after

receipt of the information by certificate of mailing. No social

security disability offset nay be taken until the enpl oyer or

carrier has provided a copy by certificate of nailing of all

information received by it pursuant to sub-subparagraph 1.b. to

t he enpl oyee.

4. Conpensation or nedical benefits wthheld shall be

reinstated without penalty, interest, costs, or attorney’'s fees

when t he docunents required by sub-subparagraph 1.b. and

subparagraph 2., have been provided.

(2) Y- EMPLOYEE ELI G BLE FOR BENEFI TS UNDER TH S CHAPTER
VWHO HAS RECEI VED OR IS ENTI TLED TO RECElI VE UNEMPLOYMENT
COVPENSATI ON. - -

(a) No conpensation benefits shall be payable for

tenporary total disability or permanent total disability under
this chapter for any week in which the injured enpl oyee has
received, or is receiving, unenploynent conpensation benefits.
(b) If an enployee is entitled to tenporary partia
benefits pursuant to s. 440.1502(1) subseection—<{4)- and

unenpl oynment conpensati on benefits, such unenpl oynent

conpensati on benefits shall be primary and the tenporary parti al
benefits shall be supplenental only, the sumof the two benefits
not to exceed the anount of tenporary partial benefits which

woul d ot herwi se be payabl e.
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Section 21. Subsection (13) of section 440.15, Florida

Statutes, is renunbered as section 440.1508, Florida Statutes,
and anended to read:
440. 1508 Repaynent; m scal cul ati on of benefits.--
(1)3:3)> REPAYMENT.--1f an enployee has received a sum as

an indemity benefit under any classification or category of

benefit under this chapter to which she or he is not entitled,
the enployee is liable to repay that sumto the enpl oyer or the
carrier or to have that sum deducted from future benefits,
regardl ess of the classification of benefits, payable to the
enpl oyee under this chapter; however, a partial paynment of the
total repaynent may not exceed 20 percent of the anount of the
bi weekl y paynent.

(2) M SCALCULATI ON OF BENEFITS. - -

(a) When an enployer or carrier alleges there has been an

overpaynent for which it is entitled to credit, the enpl oyer or

carrier shall give 7 days' witten notice by certificate of

mai | i ng of an overpaynent; provide the enpl oyee with a copy of

any supporting docunentation, including, but not limted to, the

payout sheet, overpaynent cal cul ations, social security

disability offset cal culations and material, Average Current

Earnings (ACE)/ Primary |Insurance Amount (PIA) information

contained within a dated DWC-14 form conpl eted by the Soci al

Security Adm nistration; and advise the enpl oyee of his or her

right to request a hearing by filing a petition for benefits on

sai d i ssues.

(b) If the enpl oyee objects, the enpl oyee shall file a

petition for benefits which shall include a statenent outlining

t he enpl oyee’ s objection to the credit or m scal cul ati on of

benefits, set forth the enployee’'s calculations with a
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reasonabl e expl anati on, and provide any additional docunentation

in support of the enployee s objection. A copy of any supporting

docunentation shall be sent by certificate of nailing to the

enpl oyer and carrier and its representative no later than 10

days after the filing of the petition for benefits.
Section 22. Subsection (8) is added to section 440. 16,

Florida Statutes, and subsection (6) of section 440.25, Florida

Statutes, is renunbered as subsection (9) of section 440. 16,
Fl orida Statutes, and amended, to read:
440. 16 Conpensation for death.--
(8)(a) A petition for benefits filed by or on behalf of a

dependent or person entitled to conpensati on under this section

shal | be acconpanied by a certified copy of the foll ow ng:

1. Death certificate of the deceased enpl oyee.

2. The autopsy report, if an autopsy was perfornmed, for

t he deceased enpl oyee.

3. The certificate of birth of the clainmant, if the

claimant is a surviving child of the deceased enpl oyee.

4. Adoption papers or other decrees and court records

establishing |l egal responsibility for support of dependant

chi |l dren.

5. If either the deceased enpl oyee or the surviving spouse

have been involved in prior divorce proceedi ngs, copies of

decrees and orders of the courts.

6. If the clainmant is an illegitimate child, evidence of

the clainant's acknow edgnent by the deceased enpl oyee prior to

deat h and evi dence of dependency.
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| f the docunentation required in subparagraphs 1.-6. is not

readily avail able, the judge of conpensation clains shall

determ ne the adequacy of substitute docunentation.

(b) |If death results fromthe accident wthin 1 year

thereafter or follows continuous disability and results fromthe

accident within 5 years thereafter, in addition to providing al

t he docunentation required by paragraph (a), the petition for

benefits filed by the claimant shall include any and all nedical

records and reports based on nedi cal opinions pursuant to s.

440. 13(9) (b) establishing a causal relationship between the

enpl oyee’s death and the industrial accident.

(c) In addition to establishing conpensability of death,

the clai nant seeki ng paynent of actual funeral expenses shal

furni sh the docunentation required by paragraphs (a) and (b) and

copies of any and all funeral expense bills.

(d) Wien the enployer or carrier denies the paynent of

death benefits or funeral expenses, the enpl oyer or carrier

shall give the clainant 7 days' witten notice of denial by

certificate of mailing that the enpl oyee’s death benefits are

bei ng deni ed; provide the enpl oyee with a copy of any

docunent ati on supporting said denial, including any nedical,

empl oynent, wages, or unenpl oynent records; and advise the party

seeki ng paynent of such benefits of his or her right to request

a hearing on the paynent of death benefits or funeral expenses

by filing a petition for benefits. The enployer's or carrier’s

failure to conply with this tinme provision shall result in a

wai ver of any tine period within which the clainmant nust file a

petition for benefits on this issue. The evidence of any

i nvestigator, adjuster, or other wwtness in the nature of

surveill ance shall be subject to discovery when such evidence
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wll be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who is the subject of the surveill ance.

(9)6)> An award of conpensation for disability may be nade
after the death of an injured enpl oyee.

Section 23. Section 440.1855, Florida Statutes, is created
to read:

440.1855 Statute of limtations.--

(1) Wen the enployer or carrier denies the provision of

benefits on the basis that the statute of limtations has run,

t he enpl oyer or carrier shall give the enployee 7 days' witten

notice of denial by certificate of nailing that the benefits are

bei ng deni ed based on the statute of limtations; provide the

enpl oyee with copi es of any supporting docunentation for said

deni al, including any nedical records and reports and carrier

payout sheets; and advise the enpl oyee of his or her right to

file a petition for benefits on the issue.

(2) If the enployee objects to the enployer's or carrier’s

denial on the basis of the statute of linmtations, the enpl oyee

shall have 21 days after the date the notice of denial was

mai |l ed to object to the denial of benefits by filing a petition

for benefits seeking the provision of workers' conpensati on

benefits. The enpl oyee’s petition for benefits shall include a

statenent outlining why the statute of |imtations has not

expired, set forth the nature of the benefits being sought, and

provide all documentation in support of the claim A copy of

sai d docunentation shall be mailed to the enpl oyer and carrier

and its representative no later than 10 days after the date of

the filing of the petition for benefits
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(3) Failure of the enployer or carrier or the enpl oyee to

provi de the docunmentation required by this section shall result

in the sane being excluded fromevidence at any trial of this

i ssue.
Section 24. Section 440.191, Florida Statutes, is

r epeal ed.
Section 25. Section 440.1915, Florida Statutes, is created

to read:

440. 1915 Stay pending crimnal investigation and

prosecution. -- An enpl oyer or carrier may apply to the depart nent

for certification of a pending crimnal investigation of

wor kers’ conpensation fraud involving an enpl oyee who has fil ed

a petition for benefits. Once the departnent certifies the

exi stence of such investigation, said certification shall act as

an i medi ate and autonmatic stay of further workers' conpensation

judicial proceedings, subject to the foll owi ng provisions and

limtations:

(1) During the pendency of the stay, no trial shall be
hel d.
(2) The stay shall expire upon the occurrence of the

earliest of the foll ow ng:

(a) A notice of determnation that no crimnal prosecution

shall be instituted agai nst the enpl oyee by the departnent or

t he applicable state attorney.

(b) A certified copy of the final disposition of the

crimnal prosecution fromthe applicable clerk of court.
Section 26. Subsections (1) and (6) of section 440.192,
Florida Statutes, are anmended, present subsection (7) is

renunbered as subsection (6), present subsection (8) is
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renunbered as subsection (7) and anmended, and new subsecti ons

(8) and (9) are added to said section, to read:

440. 192 Procedure for resolving benefit disputes. --

(1) Subject—to0-s—440-191- Any enpl oyee who has not
received a benefit to which the enpl oyee believes she or he is
entitled under this chapter shall file by certified mail, or by
el ectroni c neans approved by the Beputy Chief Judge, with the
O fice of the Judges of Conpensation Clains a petition for
benefits which neets the requirenments of this section. The
departnent shall inform enployees of the |location of the Ofice
of the Judges of Conpensation C ains for purposes of filing a
petition for benefits. The enpl oyee shall al so serve copies of

the petition for benefits by certified mail, or by electronic

nmeans approved by the Deputy Chief Judge, upon the enployer and
the enployer's carrier. The Deputy Chief Judge shall refer the

petitions to the judges of conpensation clains.

(7)68r Wthin 30 34 days after receipt of a petition for
benefits by certified mail, the carrier nust either pay the
requested benefits without prejudice to its right to deny within
120 days fromreceipt of the petition or file a response to
petition with the Ofice of the Judges of Conpensation C ains.
The carrier nust list all benefits requested but not paid and
explain its justification for nonpaynent in the response to
petition. A carrier that does not deny conpensability in

accordance with s. 440.20(4) is deened to have accepted the
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enpl oyee's injuries as conpensable, unless it can establish

material facts relevant to the issue of conpensability that
coul d not have been di scovered through reasonabl e investigation
within the 120-day period. The carrier shall provide copies of
the response to the filing party, enployer, and clai mant by
certified mail.

(8)(a) The enpl oyer or carrier, by and through counsel,

shall file an answer to the petition for benefits within 30 days

after the receipt of the sanme and provide copies to the Ofice

of the Judge of Conpensation Cains, the enpl oyee, and

enpl oyee’s counsel, if any. The answer to the petition for

benefits shall, if known, contain the foll ow ng:

1. The nane and address of the attorney representing the

enpl oyer or carrier.

2. The nanme and address of the carrier.

The carrier's clai mnunber.

3
4. The adni ssion or denial of the enpl oynent rel ati onship.
5

The adm ssion or denial that the accident or ill ness

arose out of and in the course of enpl oynent.

6. Average weekly wage and correspondi ng weekly

conpensation rate used by the enpl oyer or carrier.

7. Period and classification of benefits paid.

8. Nane of authorized nedical providers, if any.

9. The admi ssion or denial of jurisdiction of the judge of

conpensation cl ai ns.

10. The adm ssion or denial of coverage by the carrier for

the date of the accident clained.

(b) The answer shall individually admt or deny each of

the benefits alleged to be due and owing in the petition for

benefits and shall state the contention of the enpl oyer or
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carrier with reference to notice and statute of limtations

def enses.

(c) Each fact alleged by the petition and not specifically

deni ed by the answer is deened admtted, but the failure to deny

such a fact does not preclude the requirenent that the fact be

proven at trial

(d) A copy of the answer shall be served on the enpl oyee

and his or her |legal counsel, if any, and the answer nmy be

prepared by the attorney for the enpl oyer and carrier based upon

know edge, information, or belief.

(9)(a) Upon the witten request of counsel for the

enpl oyer or carrier, the judge of conpensation clains shal

extend the tinme in which to file an answer for 7 additional

days. The tinme to file an answer nay al so be extended upon

agreenent of the claimant or his or her attorney of record.

(b) The judge of conpensation clains shall be notified in

witing by the enpl oyer or carrier or its counsel, no later than

5 days after the tinme for the filing of the answer, of the fact

t hat an agreenent has been reached, including the | ength of the

extensi on. When a petition for benefits received by the judge of

conpensati on clai ns does not include an answer, witten

extension order, or witten notification of the extension

agreenent, such petition for benefits shall be set for hearing

on the judge of conpensation clains' first avail abl e date.

(c) A witten request for extension to answer a claim

shall be nmade to the judge of conpensation clains who has venue

of the case.
Section 27. Section 440.1927, Florida Statutes, is created

to read:

440. 1927 Procedures for expedited hearings.--
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(1) A request for an expedited heari ng when conpensability

has been accepted by the enpl oyer and carrier may be granted

upon showi ng of a significant financial hardship or nedical

energency directly attributable to the cessation of benefits

under this chapter. In determ ni ng whet her such significant

financial hardship exists, the claimant shall conplete and the

court shall consider a notion for indigency as provided by Rul e

9.180(g), Florida Rules of Appellate Procedure, and

consideration shall also be given to whether an enpl oyee is

presently enpl oyed, the enployee’ s preinjury and postinjury

i ncone and nedi cal status, other financial sources available to

t he enpl oyee, the nature and extent of the enpl oyee's expenses

and debts, whether the enployee is the sole provider for

dependants, whether a forecl osure or repossessi on of a residence

or sole node of personal transportation is iminent, and any

ot her rel evant financial docunents as deternined by the court.

I n determ ni ng whet her a nedi cal energency exists, consideration

shall be given to the nature of the nedical services recomended

based on nedi cal opinions pursuant to s. 440.13(9)(b), whether

the issue of causation is being contested, and any inpact the

nmedi cal condition has on the enpl oyee’s enpl oyability.

(2) Absent a stipulation by the parties, or waiver by the

enpl oyer and carrier, that a significant financial hardship or

nmedi cal enmergency exists, if a request for an expedited hearing

has been served and filed, the judge of conpensation clains

shall hold an evidentiary hearing. |If such request is denied,

the matter shall be returned to the regul ar cal endar of cases.

If the request is granted, the judge of conpensation clainms

shall schedule the matter for expedited hearing.

Page 85 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

2529
2530
2531
2532
2533
2534
2535
2536
2537
2538
2539
2540
2541
2542
2543
2544
2545
2546
2547
2548
2549
2550
2551
2552
2553
2554
2555
2556
2557

2558

HB 1179 2003
(3) Upon entry of an order granting the request for an

expedited hearing, the judge of conpensation clains shall,

within 10 days after entry of the order, issue a nediation and

live pretrial hearing notice scheduling a state nedi ati on

conference on the expedited issues within 60 days after the

nmedi ati on and scheduling a live pretrial hearing within 5 days

after the state nediation conference date. Followng the |ive

pretrial hearing and absent an agreenent or stipulation by the

parties, the judge of conpensation clains shall issue an order

establishing deadlines for the parties to conpl ete any necessary

addi ti onal discovery and establishing a date and tine for the

final hearing which shall be held within 90 days after the |live

pretrial hearing.

Section 28. Present subsections (1) and (2) of section
440. 25, Florida Statutes, are anmended, present subsection (3) is
renunbered as subsection (6) and anended, present subsection (4)
is renunbered as subsection (9) and anended, present subsection
(7) is renunbered as subsection (10), and new subsections (2),
(3), (4, (5, (7)), and (8) are added to said section, to read:

440. 25 Procedures for nediation and hearings.--

(1) Wthin 150 90 days after a petition for benefits is
filed under s. 440.192, a nedi ation conference concerning such
petition shall be held. W-Hthin40-days—after—suchpetitionis
filed- The judge of conpensation clains shall notify the
interested parties by order that a nediation conference

concerning such petition wll be held urless—theparties—have

redi-atton—has—been—held. Such order nust give the date on by
whi ch the medi ati on conference nust be held. Such order may be

served personally upon the interested parties or may be sent to
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the interested parties by mail. The claimant or the adjuster of

the enpl oyer or carrier nmay, at the nmediator's discretion,
attend the nedi ati on conference by tel ephone or, if agreed to by

the parties, other electronic nmeans. The judge of conpensation

clains may excuse the appearance of a party or attorney or

pernmt the appearance of a party or attorney by tel ephone upon

witten request with tinmely notice of the request to the

opposi ng counsel. It is the duty of the party or attorney

appearing by tel ephone to ensure that facilities are arranged at

t he expense of the party appearing by tel ephone and that the

nmeans are readily avail able to exchange docunents and sign

stipul ati ons, agreenents, pretrial questionnaires, and other

pl eadi ngs wi t hout unreasonable delay. If there is a conflict

with the date for which the state nmediation is set, counsel or

the party, if unrepresented, shall within 21 days after the date

of the notice contact the nediator’'s office to reset the

medi ati on.

(2)(a) The parties, upon request, shall exchange the

followi ng docunents within their actual or constructive contro

within 30 days before the date of any schedul ed nedi ati on unl ess

previ ously produced:

1. The enpl oyee’s 13-week wage statenent together wth

i nformation regarding the receipt and value of fringe benefits

and the date of any suspensi on of sane.

2. Payroll records since the date of the accident.

3. Al nedical records and reports related to the work

injury or disability clained which relate to the claimor

def enses
4 A payout sheet or | edger.

5. Statenents, witten or otherw se recorded, and not
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privil eged.

6. All offers of enploynent and correspondi ng job

descri ptions.

7. Any and all docunentation concerning the enployer’s

comruni cation with the enpl oyee about returning to work.

8. Any and all docunents relating to recommended future

nmedi cal treatnent based on nedi cal opinions pursuant to s.
440. 13(9) (b) .

(b) Failure to conply with the requirenents of paragraph

(a) or the requirenent for continuing discovery pursuant to s.
440. 115(2)(d) shall result in the exclusion at the hearing of
t he docunents not tinely provided and ot her sanctions deened

appropriate by the judge. Mandatory exchange of docunents is

required unless a stipulation is entered into at the tine of the

pretrial that such docunents are immterial to the disputed

i ssue.

(c) No less than 30 days prior to any nediation, the

enpl oyee shall make a specific witten demand for settl enent of

the case and the issues that contains sufficient explanation and

supporting docunentati on to enable the enpl oyer and carrier and

its representative to evaluate the demand for settl enent.

(d) The enployer and carrier and its representative

receiving the demand shall respond in witing within 15 working

days after recei pt of the denand.

(3) State nediations may be continued or reschedul ed only

by order of the judge of conpensation clains. To obtain an

order, a notion for conti nuance nust be filed and state the

reason for the continuance and the date that the notice

scheduling the state nedi ation was nmil ed. The proposed order on

t he notion nust contain a bl ank space so that a new state
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nedi ati on conference date nmay be assigned. A—ecenti-ndance—ay—be
T ) I he_iud :
. Lai I I : . I
L I . . : ol
date of the rescheduled nediation conference— A nedi ati on

conference may not be used solely for the purpose of nediating

attorney's fees.

(4) State nediations nay be cancelled if all issues other

than attorney’s fees have been settled or resol ved, the

petitions for benefits have been dism ssed, the parties have

obt ai ned an order substituting private nediation for the

mandatory state nedi ation, or the state nedi ati on conference has

been wai ved by order of the chief judge.

(5)(a) Mdtions to substitute private nediation for state

nmedi ation shall be filed with the presiding judge no | ater than

7 days prior to the schedul ed state nedi ati on conference. Such

notions shall include the date and tine of the state and private

medi ati ons.

(b) The proposed order substituting private nediation for state

nmedi ation shall include | anguage that the parties and the

private nedi ator shall be bound by the applicable rules and

statutes pertaining to state nediations, including the filing by

the private nediator of a nediator’s report pursuant to rule

4.310(e), Florida Rules of Wrkers' Conpensation Procedure. The

order shall state that the private nediation may only be

conti nued or reschedul ed by order of the judge and that the

claimant's counsel is responsible for ensuring that a nediator’s

report is filed within 10 days after the concl usion of the

private nedi ati on conference.
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(c) If an order is entered allowi ng the substitution of private

nmedi ati on for mandatory state nedi ation, or the parties agree to

hold a private nediation conference, such private nediation

conference shall be at the carrier's expense. The nedi ati on

conference shall be conducted by a nediator certified under s.

44,.106. If the parties do not agree upon a nediator within 20

days after the date of the order substituting private nedi ati on

for mandatory state nediation and so notify the judge of

conpensation clains, the enployee shall notify the judge in

writing and the judge shall appoint a nediator under this

paragraph within 7 days after the judge is notified. In the

event of a private nediation, the terns and requirenents of the

original notice and order governing the state nediati on shal

remain in full force and effect and the parties shall conply

with the terns thereof.

(d) The private nedi ation shall be scheduled to occur no

| ater than 30 days after the deadline set forth in subsection

(6) 32> Such nediation conference shall be conducted

informally and does not require the use of formal rules of

evi dence or procedure. Any information fromthe files, reports,
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case sunmaries, nediator's notes, or other conmuni cations or

materials, oral or witten, relating to a nediation conference
under this section obtained by any person perform ng nedi ation
duties is privileged and confidential and may not be discl osed
without the witten consent of all parties to the conference.
Any research or evaluation effort directed at assessing the
medi ati on program activities or performance nust protect the
confidentiality of such information. Each party to a nediation
conference has a privilege during and after the conference to
refuse to disclose and to prevent another from disclosing
comuni cati ons made during the conference whether or not the
contested i ssues are successfully resolved. This subsection and
par agr aphs (9) ¢4-(a) and (b) shall not be construed to prevent
or inhibit the discovery or adm ssibility of any information
that is otherw se subject to discovery or that is adm ssible
under applicable law or rule of procedure, except that any
conduct or statenents nmade during a nediation conference or in
negoti ati ons concerning the conference are inadm ssible in any
proceedi ng under this chapter.

(a)3—~ Unless the parties conduct a private nmedi ati on under

par agr aph (b) subparagraph—2-, nediation shall be conducted by a
medi at or sel ected by the Chief Judge of Conpensation C ains

. Y L F i ni . , f r om among

nedi at ors enployed on a full-time basis by the Ofice of the

Judges of Conpensation Cains. A nediator nust be a nenber of
The Florida Bar for at |east 5 years, and nust conplete a

medi ati on training program approved by the Chief Judge of

Conpensation Cl ainms, and nust possess a mninmumof 5 years'

experience in the full-tine practice of workers' conpensati on

I aw Birector—of the Division of Administrative Hearings. Adj unct
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2709| nediators may be enployed by the Ofice of the Judges of
2710| Conpensation C ains on an as-needed basis and shall be selected
2711 froma list prepared by the Chief Judge of Conpensation C ains

2712| Director—of the Divisionof AdmnistrativeHearings. An adjunct

2713| nedi ator nust be independent of all parties participating in the

2714| nedi ation conference. An adjunct nediator nust be a nenber of

2715 The Florida Bar for at |east 5 years, and nmust possess a m ni mum

2716| of 5 years' experience in the full-tinme practice of Florida

2717 workers' conpensation |law, and nust conplete a nediation

2718 training program approved by the Chief Judge of Conpensation
2719| Cl ai ns Director—of the Divisionof Admnistrative Hearings. An

2720| adjunct nediator shall have access to the office, equipnent, and

2721| supplies of the judge of conpensation clains in each district.
2722
2723
2724
2725
2726
2727
2728
2729
2730
2731

2732| the event both parties agree, the results of the nediation
2733| conference shall be binding and neither party shall have a right to
2734| appeal the results. In the event either party refuses to agree to
2735| the results of the nediation conference, the results of the
2736| nediation conference as well as the testinony, wtnesses, and
2737| evidence presented at the conference shall not be adm ssible at any

2738| subsequent proceeding on the claim The nediator shall not be
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called in to testify or give deposition to resolve any claimfor

any hearing before the judge of conpensation clains. The enpl oyer
may be represented by an attorney at the nediation conference if
the enpl oyee is also represented by an attorney at the nediation
conf erence.

(7)(a) After receiving notice of inpasse fromthe nediator, the

judge of conpensation clains shall hold a |ive pretrial hearing.

The judge of conpensation clains shall give the parties at | east

7 days' notice of the pretrial hearing and, unl ess the judge of

conpensation clains indicates otherwi se, the pretrial hearing

shall be held in the county where the office of the judge of

conpensation clains is |located. A pretrial hearing nay be

continued with prior approval of the judge of conpensation

cl ai ns.

(b) The parties may subnit their pretrial stipulations by nai

when represented by counsel and with | eave of the judge of

conpensation clai ns; however, the parties or their | egal counsel

shal | appear at any live pretrial hearing.

(c) If aparty or a party’s attorney fails to attend the

pretrial hearing wthout good cause, the judge may di sniss the

petition or claim strike defenses, or take such other action as

may be authorized by law or rule 4.150, Florida Rul es of

Wor kers' Conpensati on Procedure

(d) At the pretrial hearing the parties shall

1. State and sinplify the clains, defense, and issues.

2. Stipulate and admt to such facts and docunents as wl|

avoi d unnecessary proof.

3. Present, exam ne, and nmark all exhibits for identification,

i ncluding all inpeachment and rebuttal exhibits.

4. Furnish the opposing party with the nanes and addr esses of
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all w tnesses, including inpeachnent and rebuttal w tnesses. A

party nay be required by the judge of conpensation clains to

provide a statenent of subject matter of the expected testinony

of one or nobre witnesses.

5. Exchange all available witten reports of experts when

expert opinion is offered at trial. The reports shall clearly

di scl ose the expert opinion and its basis on all subjects on

whi ch the expert will testify. If stipulated into evidence, the

reports shall be presented to the judge to be so marked. The

parties shall consider and deternmine a limtation of the nunber

of expert w tnesses.

6. Estimate tine of trial and schedul e the final hearing.

7. Consider and determ ne, as appropriate, such other natters

as may aid in the disposition of the case, including, but not

limted to, referral to additional nediation or appointnent of

an expert mnedi cal advisor pursuant to s. 440.13(10)(c).

(e) Final witness lists, final exhibit lists, supplenents, and

anendnents to the pretrial stipulation shall be served no | ater

t han 30 days before the final hearing. Wtness |ists, exhibit

lists, supplenents, and anendnents to be filed |ess than 30 days

before the final hearing nust be approved by the judge or

stipulated to by the parties. A notion seeking such approval is

a procedural notion.

(f) At the discretion of the judge and on filing and service of

notion and notice of hearing not |ess than 5 days before the

date of the pretrial hearing, procedural notions nay al so be

heard at the pretrial hearing.

(g) The judge shall record the pretrial hearing by stenographer

or electronic neans at the request of any party or by a witten

stipul ation signed by the parties.
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(hy1. At the request of any party, or by his or her own notion,

the judge pronptly shall enter an order reciting the actions

taken at the pretrial hearing and the agreenents nmade by the

parties about any of the natters considered and |linmting the

issues for trial to those not disposed of by adm ssions or

stipul ati ons of the parties.

2. The order shall control the subsequent course of action

unl ess the judge nodifies it to prevent injustice.

3. The judge shall serve the order on the attorneys for the

parties and on any party not represented by counsel.

4. Unless otherwi se specified in the notice of hearing, the

judge nay consider and determ ne all issues pending as of the

date of the pretrial hearing.

(i) If the date is not already set, the judge shall set the

date of the final hearing at the pretrial hearing. The notice of

the final hearing nay be set forth in the pretrial order

acconpanying the pretrial stipulation or nay be mail ed

separately by the judge to all interested parties.

(8) Upon the notion of the judge of conpensation clains or on

the notion of any party, the judge of conpensation clainms my

consol i date any petitions for benefits filed 30 days before the

schedul ed nedi ati on with any pending petitions for benefits for

pur poses of a hearing or for any other purpose. Any hearing on a

consol i dation nust be held no |ater than 10 days before the

medi ation. Only petitions for benefits filed 30 days before the

nmedi ati on date are ripe, due, and owing for the final hearing.
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advancenoticeof the pretrialhearingby mwait— At the pretrial

hearing, the judge of conpensation clains shall, subject to

paragraph (b), set a date for the final hearing that allows the
parties at |east 60 days to conduct discovery unless the parties

consent to an earlier hearing date.

(b) A continuance of the final hearing Fhefinalhearing

conference—ts—-held—Continyances may be granted when the reason

for requesting the continuance arises fromcircunstances beyond

the party's control, when appropriate in the discretion of enly
H—the requesting partydenpnstratesto the judge of

conpensation clains, or by agreenent of the parties; however,

any continuance to a date greater than 150 days after the date

of initial nediation shall require the witten consent of the
cl ai mant that-the reasonforregquestingthe continuancearises
fromecireunstancesbeyond the party s contrel. The witten

consent of the claimant nust be obtained before any request from

a claimant's attorney is granted for an additional continuance
after the initial continuance has been granted. Any order

granting a continuance nust set forth the date and tinme of the

reschedul ed heari ng. A—ecentinuance—aybe grantedonly i the
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(c) The judge of conpensation clains shall give the

interested parties at |least 7 days' advance notice of the final
hearing, served upon the interested parties by mail.

(d) The final hearing shall be held w-thin210-days—after
receipt—oftthe petitionforbenelits in the county where the

injury occurred, if the injury occurred in this state, unless
ot herwi se agreed to between the parties and authorized by the
judge of conpensation clains in the county where the injury
occurred. If the injury occurred outside the state and is one
for which conpensation is payable under this chapter, then the
final hearing may be held in the county of the enployer's

resi dence or place of business, or in any other county of the
state that will, in the discretion of the Deputy Chief Judge, be
t he nost convenient for a hearing. The final hearing shall be
conducted by a judge of conpensation clains, who shall, wthin
30 days after final hearing or closure of the hearing record,
unl ess otherw se agreed by the parties, enter a final order on
the nerits of the disputed i ssues. The judge of conpensation
claims may enter an abbreviated final order in cases in which
conpensability is not disputed. Either party may request
separate findings of fact and conclusions of |law. At the final
hearing, the clainmant and enpl oyer nay each present evi dence
with respect to the clains presented by the petition for
benefits and may be represented by any attorney authorized in

witing for such purpose. Wen there is a conflict in the
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nmedi cal evidence submtted at the hearing, the provisions of s.

440. 13 shall apply. The report or testinony of the expert

medi cal advi sor shall be nade a part of the record of the
proceedi ng and shall be given the sane consideration by the

j udge of conpensation clains as is accorded ot her nedical

evi dence submitted in the proceeding; and all costs incurred in
connection with such exam nation and testinony may be assessed
as costs in the proceedi ng, subject to the provisions of s.

440. 13. No judge of conpensation clainms may make a finding of a
degree of permanent inpairnent that is greater than the greatest

per manent inpairnment rating given the claimant by any exam ni ng

or treating physician, except upon stipulation of the parties.

(e) Co-counsel or any successor attorney shall file a

noti ce of appearance in accordance with the Florida Rul es of

Wor kers' Conpensation Procedure. Substitution of counsel nmy be

made:

1. By the filing and service of a stipulation, which does

not require the approval of the judge; or

2. By npotion, which requires approval of the judge.

(f) An attorney of record shall remain the attorney of

record and not be permtted to wthdraw unl ess:

1. The attorney files a witten notion for wthdrawal

setting forth the reasons for the notion.

2. The notion is served on the client and counsel for al

parties.
3. An order is entered granting the notion of wthdrawal.

4. The attorney who is claimng attorney's fees and

taxabl e costs files a notion for withdrawal or substitution of
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counsel within 60 days after the filing of said notion or

substitution of counsel. The failure to file the petition for

attorney's fees and taxable costs within 60 days is a wai ver of

any claimfor the sane period.

(g)fe)y The order making an award or rejecting the claim

referred to in this chapter as a "conpensation order," shall set
forth the findings of ultimate facts and the nmandate; and the
order need not include any other reason or justification for
such nandate. The conpensation order shall be filed in the

O fice of the Judges of Conpensation C ains at Tall ahassee. A
copy of such conpensation order shall be sent by nail to the
parties and attorneys of record at the |ast known address of
each, with the date of mailing noted thereon.

(h)& Each judge of conpensation clains is required to
submt a special report to the Beputy Chief Judge in each
contested workers' conpensation case in which the case is not
determ ned within 30 days of final hearing or closure of the
hearing record. Said formshall be provided by the secretary
director of the Departnent of Managenent Servi ces Dvi-sion—of
Adm-pi-strativeHearinrgs and shall contain the names of the judge

of conpensation clains and of the attorneys involved and a brief

expl anation by the judge of conpensation clains as to the reason

for such a delay in issuing a final order.
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hall : | il with the iud : .

evi-dence—

(i) A judge of conpensation clainms may, upon the notion
of a party or the judge's own notion, dismss a petition for
| ack of prosecution if a petition, response, notion, order,
request for hearing, or notice of deposition has not been filed
during the previous 12 nont hs unl ess good cause is shown. A
di sm ssal for lack of prosecution is w thout prejudice and does
not require a hearing.

(j)Ha A judge of conpensation clains may not award
interest on unpaid nedical bills and the anmpbunt of such bills
may not be used to cal cul ate the anount of interest awarded.
Regardl ess of the date benefits were initially requested,
attorney's fees do not attach under this subsection until 30
days after the date the carrier or self-insured enpl oyer
recei ves the petition.

(10) A~ An injured enployee claimng or entitled to

conpensation shall submt to such physical exam nation by a
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certified expert medical advisor approved by the agency or the

judge of conpensation clains as the agency or the judge of
conpensation clainms may require. The place or places shall be
reasonabl y convenient for the enployee. Such physician or
physi ci ans as the enpl oyee, enployer, or carrier my select and
pay for may participate in an exam nation if the enpl oyee,
enpl oyer, or carrier so requests. Proceedings shall be suspended
and no conpensation shall be payable for any period during which
t he enpl oyee may refuse to submit to exami nation. Any interested
party shall have the right in any case of death to require an
aut opsy, the cost thereof to be borne by the party requesting
it; and the judge of conpensation clains shall have authority to
order and require an autopsy and nmay, in her or his discretion,
wi t hhol d her or his findings and award until an autopsy is held.

Section 29. Subsection (5) of section 440.25, Florida
Statutes, is renunbered as section 440.255, Florida Statutes,
and anmended to read:

440.255 Procedures for appeals. --

(1)5)ta) Procedures with respect to appeals fromorders
of judges of conpensation clains shall be governed by rules

adopted by the Supreme Court. Such an order shall becone fi nal
30 days after nmailing of copies of such order to the parties,
unl ess appeal ed pursuant to such rul es.

(2)b)y An appellant may be relieved of any necessary
filing fee by filing a verified petition of indigency for
approval as provided in s. 57.081(1) and may be relieved in
whol e or in part fromthe costs for preparation of the record on
appeal if, within 15 days after the date notice of the estinmated
costs for the preparation is served, the appellant files with

t he judge of conpensation clainms a copy of the designation of
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the record on appeal, and a verified petition to be relieved of

costs. A verified petition filed prior to the date of service of
the notice of the estimted costs shall be deenmed not tinely
filed. The verified petition relating to record costs shal
contain a sworn statenment that the appellant is insolvent and a
conpl ete, detailed, and sworn financial affidavit show ng al

the appellant's assets, liabilities, and incone. Failure to
state in the affidavit all assets and incone, including marital
assets and i ncone, shall be grounds for denying the petition
with prejudice. The Ofice of the Judges of Conpensation C ains
shal | adopt rules as may be required pursuant to this section
subseeti+on, including forns for use in all petitions brought
under this section subsection The appellant's attorney, or the
appellant if she or he is not represented by an attorney, shal
include as a part of the verified petition relating to record
costs an affidavit or affirmation that, in her or his opinion,
the notice of appeal was filed in good faith and that there is a
probabl e basis for the District Court of Appeal, First District,
to find reversible error, and shall state with particularity the
specific legal and factual grounds for the opinion. Failure to
so affirmshall be grounds for denying the petition. A copy of
the verified petition relating to record costs shall be served
upon all interested parties. The judge of conpensation clains
shall pronptly conduct a hearing on the verified petition
relating to record costs, giving at |east 15 days' notice to the
appel l ant, the departnent, and all other interested parties, al
of whom shall be parties to the proceedi ngs. The judge of
conpensation clainms may enter an order without such hearing if
no objection is filed by an interested party within 20 days from

the service date of the verified petition relating to record
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costs. Such proceedi ngs shall be conducted in accordance with

the provisions of this section and wth the workers

conpensation rules of procedure, to the extent applicable. In

t he event an insolvency petition is granted, the judge of
conpensation clains shall direct the departnment to pay record
costs and filing fees fromthe Wrkers' Conpensation

Adm ni stration Trust Fund pending final disposition of the costs
of appeal. The departnent may transcribe or arrange for the
transcription of the record in any proceeding for which it is
ordered to pay the cost of the record.

(3)e)> As a condition of filing a notice of appeal to the
District Court of Appeal, First District, an enployer who has
not secured the paynent of conpensation under this chapter in
conpliance with s. 440.38 shall file with the notice of appeal a
good and sufficient bond, as provided in s. 59.13, conditioned
to pay the amount of the demand and any interest and costs
payabl e under the terns of the order if the appeal is dism ssed,
or if the District Court of Appeal, First District, affirnms the
award in any anount. Upon the failure of such enployer to file
such bond with the judge of conpensation clainms or the D strict
Court of Appeal, First District, along with the notice of
appeal, the District Court of Appeal, First District, shal
di sm ss the notice of appeal

Section 30. Section 440.28, Florida Statutes, is anended
to read:

440. 28 Modi fication of orders. --

(1) Upon a judge of conpensation clains' own initiative,
or upon the application of any party in interest, on the ground
of a change in condition or because of a mstake in a

determ nation of fact, the judge of conpensation clains may, at
Page 104 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

3098
3099
3100
3101
3102
3103
3104
3105
3106
3107
3108
3109
3110
3111
3112
3113
3114
3115
3116
3117
3118
3119
3120
3121
3122
3123
3124
3125
3126

3127

HB 1179 2003
any tinme prior to 2 years after the date of the |ast paynent of

conpensation pursuant to the conpensation order the party seeks
to nodify, or at any tinme prior to 2 years after the date copies
of an order rejecting a claimare nailed to the parties at the

| ast known address of each, review a conpensation case in
accordance with the procedure prescribed in respect of clainms in
S. 440.25 and, in accordance with such section, issue a new
conpensati on order which may term nate, continue, reinstate,

i ncrease, or decrease such conpensation or award conpensati on.
Such new order shall not affect any conpensation previously
pai d, except that an award i ncreasing the conpensation rate nay
be made effective fromthe date of the injury, and, if any part
of the conpensation due or to beconme due is unpaid, an award
decreasi ng the conpensation rate may be nade effective fromthe
date of the injury, and any paynment nade prior thereto in excess
of such decreased rate shall be deducted from any unpaid
conpensation, in such manner and by such nethod as may be
determ ned by the judge of conpensation clains.

(2) Application for nodification of an order under

subsection (1) shall be substantially in the formof a petition

for benefits under s. 440.192(2) and shall include a request for

a heari ng.
Section 31. Subsection (5) is added to section 440. 29,

Florida Statutes, to read:
440.29 Procedure before the judge of conpensation
cl ainms. --

(5)(a) Failure to conply with the provisions of this

section or any order of the judges of conpensation clainms my

subject a party to reprinand, striking of clains, defenses,

pl eadi ngs, inposition of costs or attorney's fees, and such
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ot her sanctions as the judge may deem appropriate. These

sanctions are in addition to any sanctions available to the

judge pursuant to s. 440. 33.

(b) Every pleading, witten notion, and ot her paper shal

be signed by the attorney of record or, if the party is not

represented, by the party. Each paper shall state the signer’s

address and tel ephone nunber, if any. Except when ot herw se

specifically provided by rule or statute, pleadings need not be

verified. An unsigned paper shall be stricken unl ess om ssion of

the signature is corrected pronptly after being called to the

attention of the attorney or party.

(c) By presenting to the judge, whether by signing,

filing, submtting, or |later advocating a pleading, witten

noti on, or other paper, an attorney or unrepresented party is

certifying to the best of the person’s know edge, information,

and belief, forned after inquiry reasonabl e under the

circunst ances, that:

1. It is not being presented for any inproper purpose,

such as to harass or to cause unnecessary del ay or needl ess

increase in the costs of litigation.

2. The clains defenses and other | egal contentions therein

are warranted by existing |law or by a nonfrivol ous argunent for

the extension, nodification, or reversal of existing |law or the

establ i shment of a new | aw

3. The allegations and other factual contentions have

evidentiary support or, if specifically so identified, are

likely to have evidentiary support after a reasonabl e

opportunity for further investigation or discovery.
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4. The denials of factual contentions are warranted on the

evidence or, if specifically so identified, are reasonably based

on a lack of information or belief.

(d) |If, after notice and a reasonabl e opportunity to

respond, the judge determ nes that paragraph (c) has been

viol ated, the judge nay, subject to the conditions stated in

this section, inpose an appropriate sanction on the attorneys or

parti es who have viol ated paragraph (c) or who are responsible

for the violation.

(e)l1. A notion for sanctions under this section shall be

made separately from other notions or requests and shal

descri be the specific conduct alleged, including, but not

limted to, a violation of paragraph (c). The notion shall be

served as provided in rule 4,030, Florida Rules of Wrkers'

Conpensati on Procedure, but shall not be filed with or presented

to the judge unless the chall enged paper, claim defense,

al l egation, or denial is not withdrawn or appropriately

corrected within 21 days after service of the notion or such

ot her period as the judge may prescribe. |If warranted, the judge

may award to the party prevailing on the notion the cost of the

proceedi ng and attorney’s fees incurred in presenting the

nmot i on.

2. On his or her own initiative, the judge may enter an

order describing the specific conduct that appears to warrant

sanctions and direct an attorney or party to show cause why it

shoul d not be sancti oned

(f)1. A sanction inposed for the violation of this section

shall be limted to what is sufficient to deter repetition of

such conduct or conparabl e conduct by others sinmlarly situated.

Subject to the limtations in this paragraph and in paragraph
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(d), the sanction nay consi st of or include directives of a

nonnonetary nature, a penalty pursuant to s. 440.20 or s.

440.24, or, if inposed on notion and warranted for effective

deterrence, an order directing paynent to the novant of sone or

all of the reasonable attorney’s fees and other costs incurred

as a direct result of the violation. If the judge deterni nes

t hat any proceedi ng was nai ntai ned or continued frivol ously, the

costs of the proceeding, including attorney’'s fees, shall be

assessed agai nst the offending party or attorney. Penalties,

fees, and costs awarded under this section may not be recouped

fromthe party.

2. Mbnetary sanctions may not be awarded agai nst a

represented party for a violation of subparagraph (c) 2.

3. Mnetary sanctions may not be awarded on the judge's

initiative unless the judge i ssues an order to show cause before

a voluntary dism ssal or settlenent of the claim

(g) When inposing sanctions, the judge shall describe the

conduct determ ned to warrant such inpositions of sanctions and

explain the basis for the sanctions inposed. If a penalty is

assessed against an attorney pursuant to s. 440.24 or this

section, the judge nay forward a copy of the order assessing the

penalty to the appropriate grievance conmttee acting under the

jurisdiction of the Suprene Court.

Section 32. Section 440.291, Florida Statutes, is created
to read:

440. 291 Discovery.--

(1) The judge shall have jurisdiction to take appropriate

action to conpel discovery, including the inposition of

sanctions and, as circunstances warrant, nay enlarge or shorten

the applicable tinme for conplying with discovery.
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(2) Discovery may be had before or after the filing of a

claimor petition, in the sane manner and for the sane purpose

as provided in the Florida Rules of G vil Procedure or s.

440.30. At the pretrial hearing, the judge shall set a date for

the final hearing that allows the parties at |east 30 days to

conduct di scovery, unless the parties consent to an earlier

heari ng dat e.

(3) Interrogatories, requests for adm ssion, and other

forns of discovery not authorized by the Florida Rul es of

Wor kers' Conpensation Procedure shall not be permtted or used

in workers' conpensati on proceedi ngs.

(4) Depositions of witnesses or parties nay be taken and

used in proceedi ngs under this chapter in the sane nanner and

for the same purposes as provided in the Florida Rules of Cvil

Procedure or as otherw se provided by | aw.

(a) For good cause shown, the judge nay require taking a

deposition by tel ephone.

(b) If a deposition is taken by tel ephone, the oath shal

be adm nistered in the physical presence of the witness by a

notary public or officer authorized to adm nister oaths. A

certificate of the notary public or officer, substantially the

sane as form4.9105, Florida Rul es of Wirkers' Conpensati on

Procedure, shall be filed by the party offering the witness's

deposition within 15 days after the date on which the deposition

was taken.

(5)(a) The parties shall be subject to discovery

procedures seeking the production of records or other tangible

things, including, but not limted to, all hospital and nedical

records pertaining to the industrial accident, al

rehabilitation reports, all records pertaining to the claimant's
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average weekly wage at the tine of the accident or earnings made

subsequent to the industrial accident, and a transcript of any

recorded statenents of a party.

(b) The parties shall be subject to di scovery procedures

seeking entry on |land or other property for inspection or other

purposes within the scope of discovery.

(c) The parties shall have 30 days to serve a witten

response after service of any reqguest under this section.

(6) The parties may seek t he producti on of docunents and

ot her tangi ble things within the scope of discovery for

i nspection and copying froma person who is not a party pursuant

to applicable Florida Rules of Cvil Procedure, except that the

tine for objection to production of docunents under this section

is reduced to 5 days.

(7) The evidence of any investigator, adjuster, or other

witness in the nature of surveillance shall be subject to

di scovery when such evidence will be used at trial, provided the

party intending to use such evidence is first given a reasonable

opportunity to depose the party or witness who is the subject of

t he surveill ance.

Section 33. Section 440.292, Florida Statutes, is created
to read:

440.292 Motion practice. --

(1) A notion relating to the adjudication of entitl enent

to benefits, including, but not limted to, notions to vacate

orders for | unp-sum advances, notions for advances under s.

440.20(12)(c)2. and (d), appeals of adm nistrative fines or

penal ti es under s. 440.106, notions for appointment of

guardi ans, notions to appoi nt expert nedi cal advi sors under s.

440.13(9) (b), requests for inposition of sanctions under the
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Florida Rul es of Wrkers' Conpensation Procedure, nptions to

disqualify a judge or a nediator, nptions to recuse counsel,

notions to correct the appellate record, and notions to appoint

i ndependent nedi cal exam ners under s. 440.13(9)(b) shall be

filed and handled in the nanner as provided for a claimin rule

4.025, Florida Rules of Workers' Conpensati on Procedure, except

the notion shall be filed with the presiding judge in cases

where a petition is pending.

(2)(a) Procedural notions include, but are not limted to,

notions to consolidate, notions related to discovery, notions to

dismss for lack of jurisdiction and prosecution, notions to

dismss for |ack of specificity, notions to anend and suppl enent

pretrial stipulations, notions for a continuance, notions to

conpel, notions for protective orders, notions to bifurcate the

i ssues, and notions in |limne. Procedural notions shall be heard

on not less than 5 days' witten notice. The judge may require

the noving party to serve witten notice of the hearing on

opposi ng counsel. No pretrial hearing shall be required.

(b) A procedural notion shall set forth in detail the

facts giving rise to the notion, its legal basis, and the

specific relief sought. Any docunents relied on shoul d be

specifically referenced and attached.

(3)(a) Al notions shall contain a certificate of counse

that the notion is made in good faith and not for the purpose of

del ay.
(b) Al notions, other than nmotions to disnm ss for | ack of

prosecution under rule 4.075(e), Florida Rules of Wrkers

Conpensati on Procedure, shall contain a certificate of counsel

t hat opposi ng counsel has been contacted in an effort to resol ve

the natter without a hearing, and despite those efforts, the
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opposi ng counsel objects to the notion.

(4) Al energency procedural notions shall be identified

as such and shall identify the nature of the energency,

including tine constraints. Emergency procedural notions shal

be heard pronmptly.

(5) A witten response to a contested notion is not

required. If a witten response is nade, it shall specifically

state the basis for the objection.

(6) Unless the noving party obtains prior approval of the

judge, all procedural notions shall be heard at the office of

the judge. If the judge all ows tel ephone appearances, the party

w shing to appear by tel ephone shall be responsible to

coordi nate the appearance of counsel and ot her necessary

partici pants and to notify the judge.

(7) Notices of hearing shall be prepared and served on the

parties under rule 4.030, Florida Rules of Wirkers' Conpensati on

Pr ocedur e.

(8) Mdtions may be heard at pretrial hearing in accordance

with rule 4.045, Florida Rul es of Wirkers' Conpensation

Pr ocedur e.

(9) Judges, at their own discretion, may treat any notion

seeking affirmative relief or the adjudication of entitlenent to

any benefits in the manner provided for a claimor petition

under these rul es.

(10)(a) In addition to neeting the requirenents of

subsection (1), all notions to dism ss nmust state with

particularity the basis for the notion. The judge shall enter an

order on such notions without a hearing, unless good cause for

the hearing is shown.

(b) Notwithstanding the entry of a docketing order under
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rule 4.029, Florida Rules of Wirkers' Conpensati on Procedure,

any notion to dismss for |ack of specificity nust be fil ed

pursuant to s. 440.192(5) and conply with the requirenents of

subsections (1) and (2).

(11) Al nedical records and reports of authorized

treating health care providers relating to the clai mant and

subj ect accident shall be received into evidence upon proper

noti on served on the opposing party at the tine of the pretrial

hearing or no | ater than 30 days before the final hearing. Such

records shall be served with the notion.
Section 34. Section 440.293, Florida Statutes, is created
to read:

440.293 Agreenents or stipulations.--

(1) Agreenents or stipulations not involving settlenents

under s. 440.20(11) shall conply with this section.

(2) An agreenent or stipulation shall not be enforceabl e

unless it is in witing and signed by the parties or their

attorneys or dictated on the record.

(3) Al agreenments or stipulations subnmtted to a judge

for approval and entry of an order shall include a detailed

statenent of the issues in dispute and how the i ssues were

resol ved, including a description of the benefits provided.

(4) Any agreenent or stipulation under this section nmay be

expressly relied on by the judge in any proceedi ng, unless a

party seeks to be relieved of the agreenent or stipulation for

good cause shown.

(5) The judge nay abrogate any stipul ation that appears to

be manifestly contrary to the evidence on due notice to the

parties; however, the judge need not inquire beyond the

stipulation or agreenent.
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Section 35. Section 440.295, Florida Statutes, is created

to read:

440.295 Sunmary judgnent.--

(1) Any party nay, at any tine, nove for a sunmary

judgrment in the party’s favor on all or any part of the claimor

defense. A notion for summary judgnent nay not delay fina

heari ng.
(2) If, upon the filing of a notion for sunmary judgnent,

the party agai nst whomthe notion is directed believes the

sunmmary judgnent will delay final hearing, the party shal

i medi ately notify the court and arrange for a tel ephone

conf erence between counsel for the respective parties. The court

shall determ ne after the conference whether further briefing

and proceedi ngs are appropriate.

(3) Subject to other provisions, summary judgnents shal l

be rendered if the pl eading, depositions, and responses to al

requests for production, together with affidavits, if any, show

there is no genuine issue as to any material fact and the noving

party is entitled to a judgnent as a matter of |aw.

(4) Any party filing a nmotion under this section shal

include in the notion a statenent of uncontroverted facts which

shall set forth in full the specific facts on which the party

relies in support of the notion. The specific facts shall be set

forth in serial fashion and not in narrative form As to each

fact, the statenent shall refer to a specific pleading,

affidavit, or other docunent where the fact may be found. Any

party opposing a notion filed under this section shall include

in his or her opposition a brief statenent of genuine issues,

setting forth specific facts which the opposing party asserts

establish a genuine issue of material fact precluding sunmary
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judgnent in favor of the noving party which shall refer to a

specific pleading, affidavit, or other docunent where the fact

may be found.

(5) If the nobvant and the party opposing the notion agree

that there is no genuine issue of any material fact, they shal

jointly file a stipulation with the court setting forth a

statenment of stipulated facts.

(6) |If either party desires a hearing on the notion, a

request shall be nade in witing to the court which shall set a

time and place for hearing. If no request for hearing i s nade

within 10 days after the filing of the notion, any right to a

hearing afforded by this section shall be deened wai ved. The

court may order a hearing on its own notion

(7) Supporting and opposing affidavits shall be nade on

personal know edge, set forth such facts as woul d be adm ssi bl e

in evidence, and show affirnmatively that the affiant is

conpetent to testify to the nmatters stated therein. Copies of

all papers or parts thereof referred to in an affidavit shall be

attached thereto or served therewith. The court nmay permt

affidavits to be suppl enented or opposed by depositions, answers

to discovery, or further affidavits. Wien a notion for summary

judgnent is nade and supported as provided in this section, an

adverse party nay not rest upon the nere all egations or denials

of his or her pleading, and his or her response, by affidavits

or as otherwi se provided in this section, nust set forth

specific facts showing that there is a genuine issue for trial.

| f the adverse party does not so respond, summary judgnent, if

appropriate, nmay be entered agai nst the adverse party.

(8) Should it appear fromthe affidavits of the adverse

party that the party filing the notion for sunmary judgnent
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cannot present by affidavit facts essential to justify the party

filing the notion for summary judgnment's opposition, the court

may del ay judgnent or may order a continuance to permt

addi ti onal discovery or additional affidavits to be obtained.

(9) Should it appear to the satisfaction of the court at

any tinme that any of the affidavits presented pursuant to this

rule are presented in bad faith or solely for the purpose of

del ay, the court nmy punish the offending party or parties as

provi ded by | aw.

Section 36. Subsections (5) and (6) are added to section
440. 42, Florida Statutes, to read:

440. 42 Insurance policies; liability.--

(4) Wen there is any controversy as to which of two or
nore carriers is liable for the discharge of the obligations and
duties of one or nore enployers with respect to a claimfor
conpensation, remedial treatnment, or other benefits under this
chapter, the judge of conpensation clains shall have
jurisdiction to adjudicate such controversy; and if one of the
carriers voluntarily or in conpliance with a conpensation order
makes paynments in discharge of such liability and it is finally
determ ned that another carrier is liable for all or any part of
such obligations and duties with respect to such claim the
carrier which has made paynents either voluntarily or in
conpliance with a conpensation order shall be entitled to
rei moursenment fromthe carrier finally determ ned |iable, and
t he judge of conpensation clains shall have jurisdiction to
order such reinbursenent; however, if the carrier finally
determned |iable can denonstrate that it has been prejudi ced by

| ack of know edge or notice of its potential liability, such
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rei nbursenent shall be only with respect to paynents nade after

it had knowl edge or notice of its potential liability.

(5) If there is a dispute between two or nbre carriers

pursuant to subsection (4) regarding liability for workers

conpensation benefits, the foll ow ng procedures shall be

f ol | owed:

(a) When the carriers in dispute agree that benefits are

payabl e under this chapter and a di spute exists between two or

nore carriers as to their respective responsibilities for

paynent to or on behalf of the injured enpl oyee, upon the notion

of any carrier or upon the notion of the judge of conpensation

clainms, the judge of conpensation clains shall enter a tenporary

order requiring equal paynment of all conpensabl e benefits by and

between the carriers in dispute.

(b) At any tinme after the tenporary order is issued, any

party may petition for a fornmal hearing pursuant to subsection

(4) before the judge of conpensation clains for a determ nation

of liability between the carriers. Wien liability has been

deternmined by a final order of the judge of conpensation cl ains,

the party held liable for benefits shall be ordered to reinburse

any noneys the other party has paid and shall provide for

paynent of interest at 12 percent per annumon any conpensation

benefits rei nbursed.

(c) Nothing in this section shall prevent the parties from

entering into a stipulation regarding their respective

liabilities which shall be approved by the judge of conpensati on

cl ai ns.

(6) |If the enployer or carrier stipulates to the clai mnant

entitlenent to attorney's fees and taxable costs and the nature

and anpbunt of benefits secured, the claimant's counsel shal
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file a petition for benefits for attorney's fees and taxabl e

costs within 60 days after said stipulation or the claimfor

attorney's fees and taxable costs shall be barred.

Section 37. Section 440.442, Florida Statutes, is amended
to read:

440. 442 Code of Judicial Conduct.--The Deputy Chief Judge

and judges of conpensation clains shall observe and abi de by the

Code of Judicial Conduct as adopted by the Florida Suprene
Court. Any material violation of a provision of the Code of
Judi ci al Conduct shall constitute either nal feasance or
m sfeasance in office and shall be grounds for suspensi on and
renoval of the Deputy Chief Judge or judge of conpensation
clainms by the Governor.

Section 38. Section 440.45, Florida Statutes, is anended
to read:

440.45 Ofice of the Judges of Conpensation C ains.--

(1)(a) There is created the Ofice of the Judges of
Conmpensation Clainms within the Departnent of Managenent
Services. The Ofice of the Judges of Conpensation C ains shal
be headed by the Deputy Chief Judge of Conpensation C ains. The
Deputy Chi ef Judge of Conpensation Cains shall report to the
Secretary direetor of Managenent Services the-Bw-sion—of

Adm-pi-strati-ve—Hearihgs. The Deputy Chief Judge shall be
appoi nted by the Governor for a termof 4 years fromonly one a

list of three nanes submtted by the statew de nom nating
commi ssi on created under subsection (2). The DBeputy Chi ef Judge

of Conpensation Cains nust denonstrate prior admnistrative

experience and possess the sanme qualifications for appointnent
as a judge of conpensation clains, and the procedure for

reappoi ntment of the Deputy Chief Judge of Conpensation C ains
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will be the sanme as for reappointnent of a judge of conpensation

clainms. The office shall be a separate budget entity and the
Chi ef Judge of Conpensation C ai ns director—of the Divisionof

Adm-pi-strati-ve—Hearings shall be its office ageney head for al
pur poses—netuding—but—notH-mted to—rulemakingpursuantto
| : ”n I blishi Lici I | .
The Departnent of Managenent Services shall provide
adm ni strative support and service to the office te—the—extent
|| I i oY L . Adeini .
Hearings but shall not direct, supervise, or control the Ofice

of the Judges of Conpensation Cains in any manner, including,

but not limted to, personnel, purchasing, budgetary matters, or
property transactions. The operating budget of the Ofice of the
Judges of Conpensation Cainms shall be paid out of the Wrkers'

Conpensati on Adm nistration Trust Fund established in s. 440.50.

(b) The current termof the Deputy Chief Judge of
Conpensation Cl ains shall expire October 1, 2003 200%+. Effective
Oct ober 1, 2003 200%, the position of Beputy Chief Judge of
Conpensation Clains is created.

(2)(a) The Governor shall appoint full-tinme judges of
conpensation clains to conduct proceedings as required by this
chapter or other |law. No person may be nomi nated to serve as a
j udge of conpensation clains unless he or she has been a nenber
of The Florida Bar in good standing for the previous 5 years and

nmust possess a mninumof 5 years' experience is—experienced in
the full-tinme practice of Florida lawef workers' conpensation

| aw. No judge of conpensation clainms shall engage in the private
practice of law during a termof office.
(b) Except as provided in paragraph (c), the Governor

shal | appoint a judge of conpensation clainms fromonly one &
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list of three persons nom nated by a statew de nomi nating

conmm ssion. The statew de nom nating conm ssion shall be
conposed of the follow ng:

1. Five nenbers, at |east one of whom nust be a nenber of
a mnority group as defined in s. 288.703(3), one of each who
resides in each of the territorial jurisdictions of the district
courts of appeal, appointed by the Board of Governors of The
Fl orida Bar from anong The Fl orida Bar nmenbers who are engaged
inthe practice of law On July 1, 1999, the termof office of
each person appointed by the Board of Governors of The Florida
Bar to the conm ssion expires. The Board of Governors shal
appoi nt nenbers who reside in the odd-nunbered district court of
appeal jurisdictions to 4-year terns each, beginning July 1,
1999, and nenbers who reside in the even-nunbered district court
of appeal jurisdictions to 2-year terns each, beginning July 1,
1999. Thereafter, each nenber shall be appointed for a 4-year
term

2. Five electors, at |east one of whom nust be a nenber of
a mnority group as defined in s. 288.703(3), one of each who
resides in each of the territorial jurisdictions of the district
courts of appeal, appointed by the Governor. On July 1, 1999,
the termof office of each person appointed by the Governor to
t he conm ssion expires. The CGovernor shall appoint nenbers who
reside in the odd-nunbered district court of appeal
jurisdictions to 2-year terns each, beginning July 1, 1999, and
menbers who reside in the even-nunbered district court of appeal
jurisdictions to 4-year ternms each, beginning July 1, 1999.
Thereafter, each nenber shall be appointed for a 4-year term

and
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3. Fi ve el ectors, at | east one of whom nust be a nenber of

a mnority group as defined in s. 288.703(3), one of each who
resides in the territorial jurisdictions of the district courts
of appeal, selected and appointed by a majority vote of the

ot her 10 nmenbers of the comm ssion. On Cctober 1, 1999, the term
of office of each person appointed to the comm ssion by its

ot her nmenbers expires. A majority of the other nenbers of the
conmmi ssi on shall appoint nenbers who reside in the odd- nunbered
district court of appeal jurisdictions to 2-year terns each,
begi nni ng Cctober 1, 1999, and nenbers who reside in the even-
nunbered district court of appeal jurisdictions to 4-year terns
each, begi nning OQctober 1, 1999. Thereafter, each nenber shal
be appointed for a 4-year term

A vacancy occurring on the conm ssion shall be filled by the

original appointing authority for the unexpired bal ance of the

statewi-de—nom-nati-ng—ecomm-ssion— The neetings and determ nations

of the nom nating conm ssion as to the judges of conpensation
clainms shall be open to the public.

(c) Each judge of conpensation clains shall be appointed
for a termof 4 years, but during the termof office may be
removed by the Governor for cause. Prior to the expiration of a
judge's termof office, the statew de nom nating comm ssi on
shall review the judge' s conduct and determ ne whether the
judge's performance is satisfactory. Effective July 1, 2002, in
determ ning whether a judge's performance is satisfactory, the
comm ssion shall consider the extent to which the judge has net

the requirenments of this chapter, including, but not limted to,
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the requirenents of ss. 440.25(1) and (9)(a)-(h) =)+

440 34{2)+ and 440.442. |f the judge's performance is deened
unsati sfactory satisfaetory, the comm ssion shall report its

finding to the Governor no later than 6 nonths prior to the

expiration of the judge's termof office. The Governor shal
review the comm ssion's report and may reappoi nt the judge for
an additional 4-year term If the Governor does not reappoint
t he judge, the Governor shall informthe conm ssion. The judge
shall remain in office until the Governor has appointed a
successor judge in accordance with paragraphs (a) and (b). If a
vacancy occurs during a judge's unexpired term the statew de
nom nati ng conm ssion does not find the judge's performance is
satisfactory, or the Governor does not reappoint the judge, the
Governor shall appoint a successor judge for a termof 4 years
i n accordance with paragraph (b).

(d) The CGovernor may appoint any attorney who has been a

nmenber of The Florida Bar in good standing for the previous 5

years and who possesses a mninumof at |east 5 years' years—of

experience in the full-time practice of Florida workers
conpensation | aw in—this-state to serve as a judge of

conpensation clains pro hac vice in the absence or
disqualification of any full-tinme judge of conpensation clains
or to serve tenporarily as an additional judge of conpensation
claims in any area of the state in which the Governor determ nes
that a need exists for such an additional judge. However, an
attorney who is so appointed by the Governor nay not serve for a
period of nore than 120 successi ve days.

(e) The Florida Bar di+rector—of—the Dsion—of
Adm-pi-st+rati-ve—Hear-nRgs may receive or initiate conplaints,

conduct investigations, and dism ss conpl aints agai nst the
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Deputy Chi ef Judge and the judges of conpensation clains on the

basis of the Code of Judicial Conduct. The Fl ori da Bar director

may recommend to the Governor the renoval or discipline of the

Deputy Chi ef Judge or a judge of conpensation clains e+
recomrend—the—disciplne—of—a—judge whose conduct during his or
her termof office warrants such discipline. For purposes of
this section, the term"discipline" includes reprinmand, fine,
and suspension with or without pay. At the concl usion of each

i nvestigation, The Florida Bar diteetor shall submt prelimnary

findings of fact and recommendations to the judge of
conpensation clainms who is the subject of the conplaint. The

Chi ef Judge and judge of conpensation clains shall each have has

20 days within which to respond to the prelimnary findings. The
response and The Florida Bar's diteector—s rebuttal to the
response nust be included in the final report submtted to the

Gover nor .

(3) The Deputy Chief Judge shall establish training and
continui ng education for new and sitting judges.

(4) The Ofice of the Judges of Conpensation C ains shal
adopt rulestoeffect the purposes—of this section—Suchrules

hall includ I | | Licabl I ,

conpensation—clatbmresolution—and uniformecriteria for neasuring
t he performance of the office, including, but not limted to,
t he nunber of cases assigned and di sposed, the age of pending

and di sposed cases, tineliness of decisionnmeking, attorney's

fees paid in excess of the fee schedule and the basis therefor

extraordi-nary—fee—awards, and ot her data necessary for the

judicial nom nating comm ssion to review the perfornmance of

judges as required in paragraph (2)(c). The Wrkers
Conpensation Rul es of Procedure, rules 4.010 through 4.918, in
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effect as of February 22, 2003, shall apply in all workers’

conpensati on proceedi ngs before the judges of conpensation

clains and repl ace Chapter 600Q-6 Rul es of Procedure for Wrkers'

Conpensati on Adjudi cation and all forns referenced therein.

Thereafter, Wirkers' Conpensation Rules of Procedure shall be

pronul gated by The Florida Bar Rules Coomittee and adopt ed
approved by the Suprene Court apply—untilthe rulesadopted-by

theOHice—of the Judges—of Conpensation—Caiws pursuant to s.
440. 29(3) this—seectionbeconreeffective. Al forns referenced in

this chapter shall be pronul gated by The Florida Bar Rul es

Commi tt ee.

(5 Not later than Decenber 1 of each year, commencing
Decenber 1, 2004, the Ofice of the Judges of Conpensation

Clainms shall issue a witten report to the Governor, the House

of Representatives, the Senate, The Florida Bar, the Wrkers

Conpensati on Section of The Florida Bar, and the statew de

nom nating comm ssi on summari zi ng the anount, cost, and outcone
of all litigation resolved in the previous fiscal year;
sumari zi ng the disposition of nediation conferences, the nunber
of nedi ation conferences held, thenurberof continuances
grant-ed—for—nediati-ons—and—{inal—hearings— the nunber and
outcone of litigated cases, the anount of attorney's fees paid

in excess of the fee schedule and the basis therefor in each

case according to order year and accident year, and the nunber
of final orders not issued wthin 60 38 days after the fina
hearing or closure of the hearing record; and recomendi ng
changes or inprovenents to the dispute resolution elenents of
t he Workers' Conpensation Law and regul ations. |f the Deputy
Chi ef Judge finds that judges generally are unable to neet a

particular statutory requirenent for reasons beyond their
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control, the Beputy Chief Judge shall submt such findings and

any reconmendations to the Legislature.

Section 39. Subsections (6) through (9) of section
440.491, Florida Statutes, are renunbered as subsections (7)
t hrough (10), respectively, and a new subsection (6) is added to
said section, to read:

440. 491 Reenpl oynent of injured workers; rehabilitation.--

(6) ADDI TI ONAL REHABI LI TATI ON TEMPORARY TOTAL DI SABI LI TY
BENEFI TS. - -

(a) Wien the enpl oyer or carrier denies the paynent of

additional rehabilitation tenporary total disability benefits,

an enpl oyer or carrier shall give the enpl oyee 7 days' witten

noti ce of denial by certificate of mailing that the enpl oyee’s

additional rehabilitation tenporary total disability benefits

are being deni ed; provide the enployee with a copy of any

docunentation for the denial, including any nedical, enploynent,

wages, vocational reports, and unenpl oynment records; and advi se

t he enpl oyee of his or her right to request a hearing on the

paynent of additional rehabilitation tenporary total disability

benefits by filing a petition for benefits. The enpl oyer's or

carrier’s failure to conply with this tine provision shal

result in a waiver of any tine period in which to file a

petition for benefits on the issue. The evidence of any

i nvestigator, adjuster, or other witness in the nature of

surveill ance shall be subject to discovery when such evi dence

wll be used at trial, provided the party intending to use such

evidence is first given a reasonabl e opportunity to depose the

party or witness who is the subject of the surveill ance.

(b) When the Division of Wirkers’ Conpensati on has

determ ned an injured enployee is entitled to retrai ning and
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education to obtain suitable gainful enpl oynent and the enpl oyee

clains and the enployer or carrier contests the enpl oyee’s

entitlenent to an additi onal 26 weeks of rehabilitation

tenporary total disability benefits, or an extended period to be

det erm ned necessary and proper by the judge of conpensation

clains, the enployee shall file a petition for benefits for

rehabilitation tenporary total disability benefits which

i ncludes a statenent of the period in dispute, copies of al

vocational reports fromthe division establishing the enpl oyee's

entitlenent to retraining, copies of the enpl oyee’'s transcripts

and attendance records coinciding with the first 26 weeks of

benefits, nmedical reports establishing that the enpl oyee has

limtations and restrictions which preclude his or her obtaining

sui tabl e gai nful enploynent as provided in this section, and a

proposed course of study for the period clained. A copy of said

docunentation shall be sent to the enployer and carrier and its

representative no |ater than 10 days after the filing of the

petition for benefits.

(c) The failure of the enployee to provide the

docunent ati on requi red by paragraph (a) shall result in

di sm ssal of the enployee's petition for benefits. The failure

of the enployer or carrier to provide the docunentation required

by paragraph (b) shall result in the sane bei ng excluded from

evidence at any trial of this issue.

Section 40. Paragraph (b) of subsection (1) and subsection
(4) of section 112.3145, Florida Statutes, are anmended to read:

112. 3145 Disclosure of financial interests and clients
represented before agencies.--

(1) For purposes of this section, unless the context

otherwi se requires, the term
Page 126 of 147

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

3754
3755
3756
3757
3758
3759
3760
3761
3762
3763
3764
3765
3766
3767
3768
3769
3770
3771
3772
3773
3774
3775
3776
3777
3778
3779
3780
3781
3782

HB 1179 2003
(b) "Specified state enpl oyee" neans:

1. Public counsel created by chapter 350, an assi stant
state attorney, an assistant public defender, a full-tine state
enpl oyee who serves as counsel or assistant counsel to any state
agency, the Beputy Chief Judge of Conpensation C ains, a judge
of conpensation clainms, an admnistrative |law judge, or a
hearing officer.

2. Any person enployed in the office of the Governor or in
the office of any nmenber of the Cabinet if that person is exenpt
fromthe Career Service System except persons enployed in
clerical, secretarial, or simlar positions.

3. Each appointed secretary, assistant secretary, deputy
secretary, executive director, assistant executive director, or
deputy executive director of each state departnent, comr ssion,
board, or council; unless otherw se provided, the division
director, assistant division director, deputy director, bureau
chi ef, and assistant bureau chief of any state departnent or
di vision; or any person having the power normally conferred upon
such persons, by whatever title.

4. The superintendent or institute director of a state
mental health institute established for training and research in
the nmental health field or the warden or director of any major
state institution or facility established for corrections,
training, treatnment, or rehabilitation.

5. Busi ness managers, purchasing agents havi ng the power
to nmake any purchase exceedi ng the threshold amount provided for
ins. 287.017 for CATEGORY ONE, finance and accounti ng
directors, personnel officers, or grants coordinators for any

st ate agency.
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6. Any person, other than a |egislative assistant exenpted

by the presiding officer of the house by which the |egislative
assistant is enployed, who is enployed in the |egislative branch
of government, except persons enpl oyed in mai ntenance, clerical,
secretarial, or simlar positions.

7. Each enpl oyee of the Comm ssion on Ethics.

(4) Each elected constitutional officer, state officer
| ocal officer, and specified state enpl oyee shall file a
gquarterly report of the nanmes of clients represented for a fee
or conm ssion, except for appearances in mnisterial matters,
bef ore agencies at his or her |evel of governnment. For the
purposes of this part, agencies of governnent shall be
classified as state-|evel agencies or agencies bel ow state
| evel . Each local officer shall file such report with the
supervi sor of elections of the county in which the officer is
principally enployed or is a resident. Each state officer,
el ected constitutional officer, and specified state enpl oyee
shall file such report with the comm ssion. The report shall be
filed only when a reportable representation is made during the
cal endar quarter and shall be filed no |ater than the |ast day
of each cal endar quarter, for the previous cal endar quarter.
Representati on before any agency shall be deened to include
representation by such officer or specified state enpl oyee or by
any partner or associate of the professional firmof which he or
she is a nmenber and of which he or she has actual know edge. For
t he purposes of this subsection, the term"representation before
any agency" does not include appearances before any court or the
Deputy Chi ef Judge of Conpensation Cains or judges of
conpensation clains or representations on behalf of one's agency

in one's official capacity. Such term does not include the
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preparation and filing of fornms and applications nerely for the

pur pose of obtaining or transferring a |icense based on a quota
or a franchise of such agency or a license or operation permt
to engage in a profession, business, or occupation, so |long as
the i ssuance or granting of such license, permt, or transfer
does not require substantial discretion, a variance, a special
consideration, or a certificate of public conveni ence and
necessity.

Section 41. Subsection (1) of section 120.65, Florida
Statutes, is anended to read:

120.65 Adm nistrative | aw judges.--

(1) The Division of Adm nistrative Hearings within the
Depart ment of Managenent Services shall be headed by a director
who shal |l be appointed by the Adm nistration Commi ssion and
confirmed by the Senate. The director, who shall also serve as
the chief adm nistrative |aw judge, and any deputy chi ef
adm ni strative | aw judge nust possess the same m ni num
qualifications as the adm nistrative | aw judges enpl oyed by the
di vi sion. The Beputy Chi ef Judge of Conpensation d ainms nust
possess the m ninmum qualifications established in s. 440.45(2)
and shall report to the director. The division shall be a
separate budget entity, and the director shall be its agency
head for all purposes. The Departnent of Managenent Services
shal | provide adm nistrative support and service to the division
to the extent requested by the director. The division shall not
be subject to control, supervision, or direction by the
Departnent of Managenent Services in any manner, including, but
not limted to, personnel, purchasing, transactions involving

real or personal property, and budgetary matters.
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Section 42. Paragraph (i) of subsection (1) of section

121. 055, Florida Statutes, is anmended to read:

121. 055 Seni or Managenent Service C ass.--There is hereby
established a separate class of nmenbership within the Florida
Retirenment Systemto be known as the "Senior Managenent Service
Cl ass,"” which shall becone effective February 1, 1987.

(1)

(i)1. Except as provided in subparagraph 2., effective
July 1, 1999, participation in the Senior Minagement Service
Class is compul sory for any nenber of the Florida Retirenent
System who i s enployed as the BPeputy Chief Judge of Conpensation
Clains or as a judge of conpensation clainms with the Ofice of
t he Judges of Conpensation Clains within the D vision of
Admi ni strative Hearings.

2. Inlieu of participating in the Senior Managenent
Service C ass, the Deputy Chief Judge of Conpensation Cains or
a judge of conpensation clains may participate in the Senior
Managenment Service Optional Annuity Program established under
subsection (6).

Section 43. Paragraph (b) of subsection (2) of section
216. 251, Florida Statutes, is amended to read:

216. 251 Salary appropriations; limtations.--

(2)

(b) Salary paynments shall be nade only to enpl oyees
filling established positions included in the agency's or in the
judicial branch's approved budgets and anendnents thereto as may
be provided by |aw, provided, however:

1. Reclassification of established positions may be
acconpl i shed when justified in accordance with the established

procedures for reclassifying positions; or
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2. \Wen the Division of R sk Managenent of the Depart nent

of I nsurance has determ ned that an enployee is entitled to

receive a tenporary partial disability benefit pursuant to the

provi sions of s. 440.1502 or a tenporary total disability

benefit pursuant to the provisions of s. 440.15 and there is
medi cal certification that the enpl oyee cannot performthe
duties of the enployee's regular position, but the enpl oyee can
performsone type of work beneficial to the agency, the agency
may return the enployee to the payroll, at his or her regular
rate of pay, to performsuch duties as the enpl oyee is capable
of performng, even if there is not an established position in
whi ch the enpl oyee can be placed. Nothing in this subparagraph
shal | abrogate an enployee's rights under chapter 440 or chapter
447, nor shall it adversely affect the retirenent credit of a
menber of the Florida Retirenent Systemin the nmenbership class
he or she was in at the time of, and during, the nenber's
disability.

Section 44. Paragraph (b) of subsection (3) of section
440. 105, Florida Statutes, is amended to read:

440.105 Prohibited activities; reports; penalties;
[imtations. --

(3) Woever violates any provision of this subsection
commts a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(b) It is unlawful for any attorney or other person, in
his or her individual capacity or in his or her capacity as a
public or private enployee, or for any firm corporation,
partnership, or association to receive any fee or other
consideration or any gratuity froma person on account of

services rendered for a person in connection with any
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proceedi ngs arising under this chapter, unless such fee,

consideration, or gratuity is approved by a judge of
conpensation clains or by the Beputy Chief Judge of Conpensation
Cl ai ns.

Section 45. Subsection (16) of section 440.134, Florida
Statutes, is anended to read:

440. 134 Workers' conpensation nanaged care arrangenent. --

(16) Wien a carrier enters into a nanaged care arrangenent
pursuant to this section the enpl oyees who are covered by the
provi sions of such arrangenent shall be deemed to have received
all the benefits to which they are entitled pursuant to ss. s—
440. 13(2) (a) and 440.1509(1){b). In addition, the enployer shal
be deened to have conplied conpletely with the requirenents of

such provisions. The provisions governing nmanaged care
arrangenents shall govern exclusively unless specifically stated
otherwise in this section.

Section 46. Subsection (4) of section 440.14, Florida
Statutes, is anended to read:

440. 14 Determ nation of pay.--

(4) Upon term nation of the enployee or upon term nation
of the paynent of fringe benefits of any enpl oyee who is
collecting indemity benefits pursuant to ss. s— 440. 15-440. 1507
2 —oer+—3{b), the enployer shall within 7 days of such
termination file a corrected 13-week wage statement reflecting
the wages paid and the fringe benefits that had been paid to the
injured enpl oyee, as provided in s. 440.02(28) 21

Section 47. Paragraph (a) of subsection (1), subsection
(2), paragraph (c) of subsection (8), and paragraph (c) of
subsection (11) of section 440.20, Florida Statutes, are anended

to read:
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440.20 Time for paynent of conpensation; penalties for

| ate paynent. - -

(1)(a) Unless it denies conpensability or entitlenent to
benefits, the carrier shall pay conpensation directly to the
enpl oyee as required by ss. 440.14, 440.15-440. 1507, and 440. 16,
in accordance with the obligations set forth in such sections.
| f authorized by the enployee, the carrier's obligation to pay
conpensation directly to the enployee is satisfied when the
carrier directly deposits, by electronic transfer or other
means, conpensation into the enployee's account at a financi al
institution. As used in this paragraph, the term"financi al
institution" neans a financial institution as defined in s.

655. 005(1) (h). Conpensation by direct deposit is considered paid
on the date the funds becone avail able for w thdrawal by the
enpl oyee.

(2) The carrier nust pay the first installnment of
conpensati on or deny conpensability no later than the 14th day
after the enployer receives notice of the injury or death. The
carrier shall thereafter pay conpensation in biweekly
installments or as otherw se provided in ss. s— 440. 15-440. 1507,
unl ess the judge of conpensation clains determ nes or the
parties agree that an alternate installnment schedule is in the
best interests of the enpl oyee.

(8) In addition to any other penalties provided by this
chapter for late paynent, if any installnent of conpensation is
not paid when it becones due, the enployer, carrier, or
servicing agent shall pay interest thereon at the rate of 12
percent per year fromthe date the installnment beconmes due until

it is paid, whether such installment is payable w thout an order
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or under the ternms of an order. The interest paynent shall be

the greater of the anobunt of interest due or $5.

(c) In order to ensure carrier conpliance under this
chapter and provisions of the Florida Insurance Code, the
departnent shall nonitor the performance of carriers by
conducti ng mar ket conduct exam nations, as provided in s.

624. 3161, and conducting investigations, as provided in s.
624. 317. The departnent shall establish by rule m ninmm
performance standards for carriers to ensure that a m ni mum of
90 percent of all conpensation benefits are tinely paid. The
departnment shall fine a carrier as provided in s. 440.1312(2)

440133 ){(b) up to $50 for each | ate paynment of conpensation
that is below the m ninmum 90 percent performance standard. This

par agr aph does not affect the inposition of any penalties or
interest due to the claimant. If a carrier contracts with a
servicing agent to fulfill its adm nistrative responsibilities
under this chapter, the paynent practices of the servicing agent
are deened the paynent practices of the carrier for the purpose
of assessing penalties against the carrier.

(11)

(c) Notwi thstanding s. 440.21(2), when a clainmant is
represented by counsel, the claimant may waive all rights to any
and all benefits under this chapter by entering into a
settl enment agreenent rel easing the enployer and the carrier from
liability for workers' conpensation benefits in exchange for a
| unp-sum paynent to the claimant. The settl enent agreenent
requi res approval by the judge of conpensation clains only as to
the attorney's fees paid to the claimant's attorney by the
claimant. The parties need not submt any information or

docunentation in support of the settlenent, except as needed to
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justify the amount of the attorney's fees. Neither the enployer

nor the carrier is responsible for any attorney's fees relating
to the settlenent and rel ease of clains under this section.
Paynment of the | unp-sum settl enent anount nust be rmade within 14
days after the date the judge of conpensation clains mails the
order approving the attorney's fees. Any order entered by a
judge of conpensation clains approving the attorney's fees as
set out in the settlenment under this subsection is not
considered to be an award and is not subject to nodification or
review. The judge of conpensation clainms shall report these
settlenents to the DPeputy Chief Judge in accordance with the
requi renents set forth in paragraphs (a) and (b). Settlenents
entered into under this subsection are valid and apply to al
dat es of accident.

Section 48. Subsection (2) of section 440.207, Florida
Statutes, is anended to read:

440. 207 Workers' conpensation system gui de. - -

(2) The departnent shall publish an understandabl e guide

to the workers' conpensation system which shall contain an

expl anati on of benefits provided; services—providedbythe
Enpl-oyee—-Assi-stance—and—Orbudsman—Ofice- procedures regarding

medi ation, the hearing process, and civil and crim nal
penalties; relevant rules of the departnent; and such other
information as the departnent believes will inform enployees,
enpl oyers, carriers, and those providing services pursuant to
this chapter of their rights and responsibilities under this
chapter and the rules of the departnent. For the purposes of
this subsection, a guide is understandable if the text of the
guide is witten at a |level of readability not exceeding the

ei ghth grade | evel, as determ ned by a recognized readability
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test.

Section 49. Subsection (2) of section 440.29, Florida
Statutes, is anended to read:

440.29 Procedure before the judge of conpensation
clains. --

(2) Hearings before the judge of conpensation clains shal
be open to the public, and the Deputy Chief Judge is authorized
to designate the manner in which particular types of hearings
are recorded and reported and, when necessary, to contract for
the reporting of such hearings. The Beputy Chief Judge shal
arrange for the preparation of a record of the hearings and
ot her proceedi ngs before judges of conpensation clains, as
necessary, and is authorized to allow for the attendance of
court reporters at hearings, for preparation of transcripts of
testinony, for copies of any instrunment, and for other reporting
or recording services. The DBeputy Chi ef Judge may charge the
sane fees allowed by law or court rule to reporters, persons
preparing transcripts, or clerks of courts of this state for
i ke services.

Section 50. Subsection (5) of section 440.44, Florida
Statutes, is anended to read:

440. 44 Workers' conpensation; staff organization. --

(5) OFFICE. --The departnent, the agency, the Departnent of
Educati on, and t he Beputy Chi ef Judge shall maintain and keep
open during reasonabl e business hours an office, which shall be
provided in the Capitol or sone other suitable building in the
City of Tallahassee, for the transaction of business under this
chapter, at which office the official records and papers shal
be kept. The office shall be furnished and equi pped. The

departnent, the agency, any judge of conpensation clains, or the
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Deputy Chi ef Judge may hol d sessions and conduct hearings at any

place within the state. The O fice of the Judges of Conpensation
Clainms shall maintain the 17 district offices, 31 judges of
conpensation clains, and 31 nediators as they exist on June 30,
2001.

Section 51. Section 440.47, Florida Statutes, is amended
to read:

440. 47 Travel expenses.--The Deputy Chief Judge, judges of
conpensation cl ai ms, and enpl oyees of the departnment shall be
rei mbursed for travel expenses as provided in s. 112.061. Such
expenses shall be sworn to by the person who incurred the sane
and shall be allowed and paid as provided in s. 440.50 upon the
presentation of vouchers therefor approved by the director of
the Division of Adm nistrative Hearings or the departnent,
whi chever is applicable.

Section 52. Paragraph (a) of subsection (4) and paragraphs
(a) and (c) of subsection (6) of section 440.49, Florida
Statutes, are anended to read:

440.49 Limtation of liability for subsequent injury
t hrough Special Disability Trust Fund.--

(4) PERVANENT | MPAI RVENT OR PERMANENT TOTAL DI SABI LI TY,
TEMPORARY BENEFI TS, MEDI CAL BENEFI TS, OR ATTENDANT CARE AFTER
OTHER PHYSI CAL | MPAI RVENT. - -

(a) Permanent inpairnment.--1f an enpl oyee who has a
preexi sting permanent physical inpairnment incurs a subsequent
permanent inpairnment frominjury or occupational disease arising
out of, and in the course of, her or his enploynent which nerges
with the preexisting permanent physical inpairnment to cause a
per manent inpairnment, the enployer shall, in the first instance,

pay all benefits provided by this chapter; but, subject to the
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[imtations specified in subsection (6), such enployer shall be
rei nbursed fromthe Special Disability Trust Fund created by
subsection (9) for 50 percent of all inpairnent benefits which
t he enpl oyer has been required to provide pursuant to s.
440. 1503( 1) 440-15(3){=a) as a result of the subsequent acci dent
or occupational disease.

(6) EMPLOYER KNOWLEDGE, EFFECT ON REI MBURSEMENT. - -

(a) Reinmbursenent is not allowed under this section unless

it is established that the enpl oyer knew of the preexisting
per manent physical inpairment prior to the occurrence of the
subsequent injury or occupational disease, and that the
per manent physical inpairnment is one of the foll ow ng:
1. Epilepsy.
Di abet es.
Car di ac di sease.
Amput ation of foot, leg, arm or hand.

o~ 0N

Total |oss of sight of one or both eyes or a parti al
| oss of corrected vision of nore than 75 percent bilaterally.

6. Residual disability frompolionyelitis.

7. Cerebral palsy.

8. Miltiple sclerosis.

9. Parkinson's disease.

10. Meni scectony.

11. Patell ectony.

12. Ruptured cruciate |iganent.

13. Henophili a.

14. Chronic osteonyelitis.

15. Surgical or spontaneous fusion of a major weight-
bearing joint.

16. Hyperinsulinism
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17. Muscul ar dystrophy.

18. Thronbophl ebitis.

19. Herniated intervertebral disk.

20. Surgical renoval of an intervertebral disk or spinal
f usi on.

21. One or nore back injuries or a disease process of the
back resulting in disability over a total of 120 or nore days,
if substantiated by a doctor's opinion that there was a
preexisting inpairnment to the claimant's back.

22. Total deafness.

23. Mental retardation, provided the enpl oyee's
intelligence quotient is such that she or he falls within the
| owest 2 percentile of the general popul ation. However, it shal
not be necessary for the enployer to know the enpl oyee's act ual
intelligence quotient or actual relative ranking in relation to
the intelligence quotient of the general popul ation.

24. Any permanent physical condition which, prior to the
i ndustrial accident or occupational disease, constitutes a 20-
percent inpairment of a menber or of the body as a whole.

25. (oesity, provided the enployee is 30 percent or nore
over the average wei ght designated for her or his height and age
in the Tabl e of Average Wi ght of Americans by Hei ght and Age
prepared by the Society of Actuaries using data fromthe 1979
Buil d and Bl ood Pressure Study.

26. Any permanent physical inpairnment as defined in s.
440. 1503 440--15(3) which is a result of a prior industrial
accident with the sane enpl oyer or the enpl oyer's parent
conpany, subsidiary, sister conpany, or affiliate |ocated within

t he geographi cal boundaries of this state.
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(c) An enployer's or carrier's right to apporti onment or

deduction pursuant to ss. 440.02(1), 440.1506(1)(b)
440-15(5)(b), and 440.151(1)(c) does not preclude reinbursenent

from such fund, except when the nerger cones within the

definition of paragraph (2)(c) and such apportionnent or
deduction relieves the enployer or carrier from providing the
materially and substantially greater pernmanent disability
benefits otherw se contenplated in those paragraphs.

Section 53. Paragraph (a) of subsection (1) of section
440. 50, Florida Statutes, is anended to read:

440.50 Workers' Conpensation Adm nistration Trust Fund. --

(1)(a) There is established in the State Treasury a
special fund to be known as the "Wrkers' Conpensation
Adm ni stration Trust Fund" for the purpose of providing for the
paynent of all expenses in respect to the admnistration of this
chapter, including the vocational rehabilitation of injured
enpl oyees as provided in s. 440.49 and the paynents due under s.

440. 1505(1) (f) 440-45(1)(f), the funding of the fixed

adm ni strative expenses of the plan, and the funding of the

Bureau of Workers' Conpensation Fraud within the Departnent of
| nsurance. Such fund shall be adm nistered by the departnent.

Section 54. Paragraph (b) of subsection (1) of section
440.51, Florida Statutes, is anmended to read:

440.51 Expenses of adm nistration. --

(1) The departnent shall estimate annually in advance the
anounts necessary for the adm nistration of this chapter, in the
foll owi ng manner.

(b) The total expenses of adm nistration shall be prorated
anong the carriers witing conpensation insurance in the state

and self-insurers. The net prem uns collected by carriers and
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t he amount of prem uns cal cul ated by the departnment for self-

i nsured enployers are the basis for conputing the anount to be
assessed. \Wen reporting deductible policy prem umfor purposes
of conputing assessnents levied after July 1, 2001, full policy
prem um val ue nust be reported prior to application of
deducti bl e di scounts or credits. This anmount nmay be assessed as
a specific amobunt or as a percentage of net prem uns payable as
the departnent may direct, provided such anmount so assessed
shall not exceed 2.75 percent, beginning January 1, 2001, except
during the interimperiod fromJuly 1, 2000, through Decenber
31, 2000, such assessnents shall not exceed 4 percent of such
net premuns. The carriers nmay el ect to nake the paynents

requi red under s. 440.1505(1)(f) 44015(1(H) rather than having

t hese paynments nade by the departnent. In that event, such

paynments will be credited to the carriers, and the anount due by
the carrier under this section will be reduced accordingly.

Section 55. Section 631.929, Florida Statutes, is anended
to read:

631.929 Election of renedies.--An injured worker who has a
date of accident which occurred before January 1, 1994, and is
not receiving benefits due under chapter 440 due to the
i nsol vency of a self-insurance fund or its successors,
regardl ess of the date declared insolvent by the court, my
el ect to seek nedical care, treatnent, and attendance, and
conpensati on requi red under ss. 440.15-440. 1507 and 440.16 from
the corporation and forego the renedy to seek benefits fromhis
or her enployer or the insolvent self-insurance fund. An
enpl oyee who so elects nmay be required to obtain nedical care,
treatment, and attendance t hrough a managed care plan conporting

with the requirement of s. 440.134 if the plan of operation so
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provi des. An injured worker has 60 days to seek benefits from

the corporation upon ratification by the corporation of his or
her right to elect a renedy under this part. If the injured
wor ker elects to pursue his or her renedy under the provisions
of this part, the corporation may, with the agreenent of the
i njured enpl oyee, pay a |unp-sum paynent in exchange for the
corporation's and enployer's release fromliability for future
medi cal and conpensati on expenses, as well as any ot her benefit
provi ded under chapter 440. However, there shall be no
entitlenment to attorney's fees, penalties, interest, or costs to
be paid on any claimpresented to the corporation under this
part. This section shall not create any cause of action agai nst
any enpl oyer who purchased workers' conpensation insurance
coverage pursuant to s. 440. 38.

Section 56. Subsection (2) of section 946.523, Florida
Statutes, is anended to read:

946. 523 Prison industry enhancenent (PIE) prograns.--

(2) Notwi thstanding any other law to the contrary,
including s. 440.1506(5) 440-15{(9), private sector enployers
shal | provide workers' conpensation coverage to i nmates who

participate in prison industry enhancenent (PlIE) prograns under
subsection (1). However, inmates are not entitled to
unenpl oynent conpensati on.

Section 57. Paragraph (b) of subsection (8) of section
948.03, Florida Statutes, is anended to read:

948.03 Terns and conditions of probation or conmunity
control.--

(8)

(b) In determning the average weekly wage, unless

ot herwi se determ ned by a specific funding program al
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remuneration received fromthe enpl oyer shall be considered a

gratuity, and the offender shall not be entitled to any benefits
ot herwi se payabl e under ss. s— 440.15-440. 1507, regardl ess of
whet her the offender may be receiving wages and renuneration
from ot her enploynment with another enployer and regardl ess of
his or her future wage-earning capacity. The provisions of this
subsection do not apply to any person perform ng | abor under a
sentence of a court to performcomunity services as provided in
s. 316.193.

Section 58. Subsection (4) of section 960.13, Florida
Statutes, is anended to read:

960. 13 Awards. --

(4) Any award nmade pursuant to this chapter shall be nmade
in accordance with the schedul e of benefits, degrees of
di sability, and wage-loss fornmulas specified in ss. 440.12, and
440. 15- 440. 1505, and 440. 1507 exeluding—subsection{5)—ofthat
section.

Section 59. Paragraph (a) of subsection (4) of section
985.21, Florida Statutes, is anended to read:

985.21 Intake and case nmanagenent. --

(4) The juvenile probation officer shall nmake a
prelimnary determ nation as to whether the report, affidavit,
or conplaint is conplete, consulting with the state attorney as
may be necessary. In any case where the juvenile probation
officer or the state attorney finds that the report, affidavit,
or conplaint is insufficient by the standards for a probable
cause affidavit, the juvenile probation officer or state
attorney shall return the report, affidavit, or conplaint,
wi t hout delay, to the person or agency originating the report,

affidavit, or conplaint or having know edge of the facts or to
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t he appropriate | aw enforcenent agency having investigative

jurisdiction of the offense, and shall request, and the person
or agency shall pronptly furnish, additional information in
order to conply with the standards for a probabl e cause
affidavit.

(a) The juvenile probation officer, upon determning that
the report, affidavit, or conplaint is conplete, pursuant to
uni form procedures established by the departnment, shall

1. Wen indicated by the prelimnary screening, provide
for a conprehensive assessnent of the child and famly for
subst ance abuse probl ens, using comrunity-based |icensed
prograns with clinical expertise and experience in the
assessnent of substance abuse probl ens.

2. \Wen indicated by the prelimnary screening, provide
for a conprehensive assessnent of the child and famly for
ment al heal th probl ens, using comunity-based psychol ogi sts,
psychiatrists, or other |icensed nental health professionals
with clinical expertise and experience in the assessnent of

nment al heal th probl ens.

When indicated by the conprehensive assessnent, the departnment
is authorized to contract within appropriated funds for services
with a local nonprofit community nental health or substance
abuse agency licensed or authorized under chapter 394, or
chapter 397, or other authorized nonprofit social service agency
providing related services. The determ nation of nental health
or substance abuse services shall be conducted in coordination
with existing prograns providing nental health or substance
abuse services in conjunction with the intake office. Cient

information resulting fromthe screening and eval uati on shall be
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docunent ed pursuant to rules established by the departnment and
shal |l serve to assist the juvenile probation officer in

provi ding the nost appropriate services and recommendati ons in
the | east intrusive manner. Such client information shall be
used in the nultidisciplinary assessnent and cl assification of
the child, but such information, and any information obtained
directly or indirectly through the assessnent process, is

i nadm ssible in court prior to the disposition hearing, unless

the child's witten consent is obtained. At the disposition

court in making the nost appropriate custody, adjudicatory, and

that the interest of the child and the public will be best
served thereby, the juvenile probation officer, with the
approval of the state attorney, may refer the child for care,
di agnosti c and eval uati on servi ces, substance abuse treatnment
services, nental health services, retardation services, a

di versionary or arbitration or mediation program community
service work, or other prograns or treatnent services
voluntarily accepted by the child and the child' s parents or

| egal guardians. The victim if any, and the |aw enforcenent
agency which investigated the offense shall be notified

i medi ately by the state attorney of the action taken under this
par agr aph. Whenever a child volunteers to participate in any
wor k program under this chapter or volunteers to work in a
specified state, county, rmunicipal, or comunity service

organi zati on supervi sed work programor to work for the victim
the child shall be considered an enpl oyee of the state for the

purposes of liability. In determining the child s average weekly

wage, unless otherw se determ ned by a specific funding program
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all remuneration received fromthe enployer is considered a

gratuity, and the child is not entitled to any benefits

ot herwi se payabl e under ss. s— 440.15-440. 1507, regardl ess of
whet her the child may be receiving wages and renuneration from
ot her enpl oynment wi th anot her enployer and regardl ess of the
child' s future wage-earning capacity.

Section 60. Paragraph (g) of subsection (1) of section
985.231, Florida Statutes, is amended to read:

985.231 Powers of disposition in delinquency cases.--

(1)

(g) Wienever a child is required by the court to
participate in any work program under this part or whenever a
child volunteers to work in a specified state, county,
muni ci pal, or conmmunity service organi zati on supervi sed work
programor to work for the victim either as an alternative to
nmonetary restitution or as a part of the rehabilitative or
probation program the child is an enployee of the state for the
purposes of liability. In determning the child s average weekly
wage unl ess otherw se deternmined by a specific funding program
all remuneration received fromthe enployer is a gratuity, and
the child is not entitled to any benefits otherw se payabl e
under ss. s— 440. 15-440. 1507, regardl ess of whether the child
may be receiving wages and renuneration from ot her enpl oynent
wi t h anot her enpl oyer and regardl ess of the child s future wage-
earni ng capacity.

Section 61. Paragraph (c) of subsection (5) of section
985. 315, Florida Statutes, is anended to read:

985. 315 Educational /technical and vocational work-rel ated
prograns. - -

(5)
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(c) Notwi thstanding any other law to the contrary,

i ncluding s. 440. 1506(5) 440-15(9), private sector enployers

shal | provide juveniles participating in juvenile work prograns

under paragraph (b) with workers' conpensation coverage, and
juveniles shall be entitled to the benefits of such coverage.
Not hing in this subsection shall be construed to allow juveniles
to participate in unenpl oynent conpensation benefits.

Section 62. This act shall take effect upon becom ng a

| aw
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