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A Dbill to be entitled

An act relating to workers’ conpensation; anending s.
440.02, F.S.; revising and del eting definitions; anendi ng
s. 440.05, F.S.; revising provisions relating to el ection
and revocation of exenption to renove references to sole
proprietors and partners; renoving requirenment that
corporate officers provide proof of status to claim
exenption; amending s. 440.077, F.S.; applying provisions
relating to election of exenption fromch. 440, F.S., to
corporate officers rather than sole proprietors and
partners; amending s. 440.10, F.S.; revising provisions
relating to liability for conpensation; requiring
subcontractors to provide evidence of workers

conpensati on coverage; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (8), (15), (16), (41), and (42) of
section 440.02, Florida Statutes, are anended to read:

440.02 Definitions.--Wen used in this chapter, unless the
context clearly requires otherwise, the followi ng terns shal
have the foll ow ng neani ngs:

(8) "Construction industry” nmeans for-profit activities

i nvol vi ng the—ecarrying—out—of any building, clearing, filling,

excavation, or substantial inprovenent in the size or use of any

structure or the appearance of any |and. When—appropriate—tothe

resylt of construetion— However, "construction" does shall not

mean a honeowner's landowner—s act of construction or the result

of a construction upon his or her own prem ses, provided such
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premi ses are not intended to be sold, e+ resold, or |eased by

the owner within 1 year after the commencenent of construction.

The division may, by rule, establish standard industrial

classification codes and definitions thereof which neet the

criteria of the term“construction industry” as set forth in

this section.

(15)(a) "Enployee" neans any person who receives

remuneration froman enpl oyer for the performance of any work or

servi ce, whet her by engagedin—-any—enptoyrent—under—any

appoi ntnment or contract for e hire or apprenticeship, express

or inplied, oral or witten, whether lawfully or unlawfully
enpl oyed, and includes, but is not limted to, aliens and
m nors.

(b) "Enpl oyee" includes any person who is an officer of a
corporation and who perforns services for remuneration for such
corporation within this state, whether or not such services are
conti nuous.

1. Any officer of a corporation may el ect to be exenpt
fromthis chapter by filing witten notice of the election with
t he departnment as provided in s. 440.05.

2. As to officers of a corporation who are aetively
engaged in the construction industry, no nore than three

officers of a corporation or of any group of affiliated

corporations may elect to be exenpt fromthis chapter by filing

witten notice of the election with the departnent as provi ded

ins. 440.05. Each officer nust be a sharehol der who owns at

| east 10 percent of the stock of such corporation and is |isted

as an officer of such corporation with the D vision of

Cor porations of the Departnent of State. However—any—exenption
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L I . L nd . Licabl
Lol buildi . . I I
valued—at—$250- 000 or—greater—
3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election

with the departnent as provided in s. 440.05 is not an enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns. The

term“affiliated” neans and i ncludes one or nore corporations or

entities, any one of which is a corporation engaged in the

construction industry, under the sane or substantially the sane

control of a group of business entities which are connected or

associ ated so that one entity controls or has the power to

control each of the other business entities. “Affiliated”

i ncl udes the officers, directors, executives, sharehol ders

active in managenent, enpl oyees, and agents of the affiliated

corporation. The ownership by one business entity of a

controlling interest in another business entity or a pooling of

equi pnent or incone anong busi ness entities shall be prina facie

evi dence that one business is affiliated with the other.

(c)3+— "Enpl oyee" includes:

1. A sole proprietor or a partner who is not engaged in

t he construction industry, devotes full tinme to the
proprietorship or partnership, and,—except—as—providedinthis
paragraph— elects to be included in the definition of enpl oyee
by filing notice thereof as provided in s. 440.05. Partners—or
| : el L I :  nd
are—consideredenployees—unlessthey elect to be excludedfrom
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2. Al persons who are being paid by a construction

contractor as a subcontractor, unless the subcontractor has

validly el ected an exenption as permtted by this chapter, or

has ot herwi se secured the paynent of conpensation coverage as a

subcontractor, consistent with s. 440.10, for work performed by

or as a subcontractor.

3.  An independent contractor working or performng

services in the construction industry.

4. A sole proprietor who engages in the construction

i ndustry and a partner or partnership that is engaged in the

construction industry.

(d) "Enpl oyee" does not i nclude:
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1. An independent contractor who is not engaged in the

construction industry. —f—

a. In order to neet the definition of "independent

contractor," at least four of the followng criteria nust be
net : The independent—contractornaintalns—a-separate-business

.y lations:

(1) The independent contractor maintains a separate

busi ness with his or her own work facility, truck, equipnment,

materials, or simlar acconmpdati ons;

(I'l) The independent contractor holds or has applied for a

federal enpl oyer identification nunber, unless the independent

contractor is a sole proprietor who is not required to obtain a

federal enployer identification nunber under state or federal

regul ati ons;

(I'1'1) The i ndependent contractor receives conpensation for

services rendered or work perfornmed and such conpensation is

paid to a business rather than to an individual;

(I'V) The independent contractor holds one or nore bank

accounts in the nane of the business entity for purposes of

payi hg busi ness expenses or other expenses related to services

rendered or work perforned for conpensati on;

(V)  The independent contractor perforns work or is able to

performwork for any entity in addition to or besides the

enpl oyer at his or her own election without the necessity of

conpl eti ng an enpl oynent application or process; or

(VI) The independent contractor receives conpensation for

wor k or services rendered on a conpetitive-bid basis or

conpletion of a task or a set of tasks as defined by a
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contractual agreenent, unless such contractual agreenent

expressly states that an enpl oynent rel ati onship exists.

b. If four of the above criteria do not exist, an

individual may still be presuned to be an i ndependent contractor

and not an enpl oyee based on full consideration of the nature of

the individual situation with regard to satisfying any of the

follow ng conditions: Fheindependent—contractor—holds—or—has

(1) The independent contractor perforns or agrees to

performspecific services or work for a specific amount of noney

and controls the neans of perfornmng the services or work;

(I'l) The independent contractor incurs the principa

expenses related to the service or work that he or she perforns

or agrees to perform

(I'1l) The independent contractor is responsible for the

sati sfactory conpletion of the work or services that he or she

perforns or agrees to perform

(I'V) The i ndependent contractor receives conpensation for

work or services perforned for a commi ssion or on a per-job

basi s and not on any other basis;

(V) The independent contractor nay realize a profit or

suffer a loss in connection with perform ng work or services;

(VI) The independent contractor has continui ng or

recurring business liabilities or obligations; and

(VI1) The success or failure of the independent

contractor’s busi ness depends on the relationship of business

recei pts to expenditures.
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179 c. Notw thstanding anything to the contrary in this

180| subparagraph, an individual claimng to be an i ndependent

181| contractor has the burden of proving that he or she is an

182| independent contractor for purposes of this act. Fheindependent
183 . .
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2. A real estate sal esperson or agent, if that person

agrees, in witing, to performfor renmuneration solely by way of
comm ssi on.

3. Bands, orchestras, and nusical and theatrical
performers, including disk jockeys, performng in |licensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertainnent.

4. An owner-operator of a notor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes the
responsi bility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehi cle equi pnent and all costs incidental to
t he performance of the contract, including, but not limted to,
fuel, taxes, licenses, repairs, and hired hel p; and the owner-
operator is paid a comm ssion for transportation service and is
not paid by the hour or on sone other tine-neasured basis.

5. A person whose enploynent is both casual and not in the
course of the trade, business, profession, or occupation of the

enpl oyer.
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6. A volunteer, except a volunteer worker for the state or

a county, nunicipality, or other governnental entity. A person
who does not receive nonetary renuneration for services is
presuned to be a volunteer unless there is substantial evidence
t hat a val uabl e consi deration was intended by both enpl oyer and
enpl oyee. For purposes of this chapter, the term"vol unteer”

i ncludes, but is not limted to:

a. Persons who serve in private nonprofit agencies and who
recei ve no conpensation other than expenses in an anount | ess
than or equivalent to the standard m | eage and per di em expenses
provi ded to sal ari ed enpl oyees in the sane agency or, if such
agency does not have sal ari ed enpl oyees who receive nmleage and
per diem then such volunteers who receive no conpensation ot her
t han expenses in an anount | ess than or equivalent to the
customary m | eage and per diempaid to salaried wirkers in the
community as determ ned by the departnent; and

b. Volunteers participating in federal prograns
establ i shed under Pub. L. No. 93-113.

7. Unless otherw se prohibited by this chapter, any

of ficer of a corporation who elects to be exenpt fromthis
chapter.
8. An a—sole proprietoer—or officer of a corporation whe

N . I . nd ’ I :
a—partnership that is aetively engaged in the construction
i ndustry~ who elects to be exenpt fromthe provisions of this
chapter, as otherwi se pernmitted by this chapter. Such sele
propretor of fi cer—er—partner is not an enpl oyee for any
reason until the notice of revocation of election filed pursuant
tos. 440.05 is effective.
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9. An exercise rider who does not work for a single horse

farm or breeder, and who is conpensated for riding on a case-by-
case basis, provided a witten contract is entered into prior to
t he comencenent of such activity which evidences that an

enpl oyee/ enpl oyer rel ati onship does not exist.

10. A taxicab, linousine, or other passenger vehicle-for-
hire driver who operates said vehicles pursuant to a witten
agreenent with a conpany which provi des any di spatch, marketing,
i nsurance, conmuni cations, or other services under which the
driver and any fees or charges paid by the driver to the conpany
for such services are not conditioned upon, or expressed as a
proportion of, fare revenues.

11. A person who perforns services as a sports official
for an entity sponsoring an interscholastic sports event or for
a public entity or private, nonprofit organi zation that sponsors
an amateur sports event. For purposes of this subparagraph, such
a person is an i ndependent contractor. For purposes of this
subpar agraph, the term"sports official"™ means any person who is
a neutral participant in a sports event, including, but not
limted to, unpires, referees, judges, |linespersons,
scor ekeepers, or tinmekeepers. This subparagraph does not apply
to any person enployed by a district school board who serves as
a sports official as required by the enploying school board or
who serves as a sports official as part of his or her
responsi bilities during normal school hours.

(16) (a) "Enployer"” neans the state and all political
subdi vi sions thereof, all public and quasi -public corporations
therein, every person carrying on any enploynent, and the | ega
representative of a deceased person or the receiver or trustees

of any person. If the enployer is a corporation, parties in
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actual control of the corporation, including, but not limted

to, the president, officers who exercise broad corporate powers,
directors, and all shareholders who directly or indirectly own a
controlling interest in the corporation, are considered the

enpl oyer for the purposes of ss. 440.105 and 440. 106.

(b) A landowner shall not be considered the enpl oyer of

persons hired by the honeowner to carry out construction on the

homeowner’s own prenises if those prem ses are not intended for

i mmedi ate sale or resale.

Section 2. Subsections (3), (6), (10), and (13) of section
440.05, Florida Statutes, are anmended to read:

440.05 Election of exenption; revocation of election;
notice; certification.--

(3) Each sele—proprietor—partner—or officer of a
corporation who is aetively engaged in the construction industry
and who el ects an exenption fromthis chapter or who, after
el ecting such exenption, revokes that exenption, nust mail a
witten notice to such effect to the departnment on a form

prescri bed by the departnent. The notice of election to be
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CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356

357

HB 1247 2003
exenpt fromthe provisions of this chapter nust be notarized and

under oath. The notice of election to be exenpt which is

submtted to the departnent by the seleproprietor—parthner—or

of ficer of a corporation where such officer is allowed to claim

an exenption as provided by this chapter nust |ist the nane,

federal tax identification nunber, social security nunber, all
certified or registered |icenses issued pursuant to chapter 489
hel d by the person seeking the exenption, a copy of relevant
docunentation as to enploynent status filed with the Interna
Revenue Service as specified by the departnent, a copy of the
rel evant occupational license in the primary jurisdiction of the
busi ness, and—fe+—corporate—-officers—andpartners~ the

regi stration nunber of the corporation er—partnership filed with
t he Di vision of Corporations of the Departnment of State al ong
with a copy of the stock certificate evidencing the required

ownershi p under this chapter. The notice of election to be

exenpt nust identify each sele—proprietorship—partnership—or

corporation that enploys the person electing the exenption and

nmust list the social security nunber or federal tax
identification nunber of each such enployer and the additiona
docunentation required by this section. In addition, the notice
of election to be exenpt nust provide that the seleproprietor -
parther—or officer electing an exenption is not entitled to
benefits under this chapter, nust provide that the el ection does

not exceed exenption limts for officers and—partnerships
provided in s. 440.02, and nust certify that any enpl oyees of

t he corporation, the sele proprietor—partner—or officer of

which is electing an exenption, are covered by workers’

conpensation insurance. Upon recei pt of the notice of the

el ection to be exenpt, receipt of all application fees, and a
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determ nation by the departnment that the notice neets the

requi renments of this subsection, the departnent shall issue a
certification of the election to the seleproprietor—parther—
o+ officer, unless the department deternm nes that the
information contained in the notice is invalid. The depart nent
shall revoke a certificate of election to be exenpt from
coverage upon a determ nation by the departnent that the person
does not neet the requirenents for exenption or that the
information contained in the notice of election to be exenpt is
invalid. The certificate of election nmust |ist the nane names of
t he seole—proprietorship—partnership—or corporation listed in
the request for exenption. A new certificate of election nust be
obt ai ned each time the person is enployed by a new sele
proprietorship—partnership,~ or different corporation that is
not listed on the certificate of election. A copy of the
certificate of election nust be sent to each workers’
conpensation carrier identified in the request for exenption.
Upon filing a notice of revocation of election, an asele

propri-etor—partner—o+r officer who is a subcontractor or an
of ficer of a corporate subcontractor nust notify her or his

contractor. Upon revocation of a certificate of election of
exenption by the departnent, the departnent shall notify the
wor kers' conpensation carriers identified in the request for
exenpti on.

(6) A construction industry certificate of election to be
exenpt which is issued in accordance with this section shall be
valid for 2 years after the effective date stated thereon. Both
the effective date and the expiration date nust be listed on the
face of the certificate by the departnent. The construction

industry certificate nust expire at mdnight, 2 years fromits
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i ssue date, as noted on the face of the exenption certificate.

Any person who has received fromthe division a construction
industry certificate of election to be exenpt which is in effect
on Decenber 31, 1998, shall file a new notice of election to be
exenpt by the last day in his or her birth nonth foll ow ng
Decenber 1, 1998. A construction industry certificate of

el ection to be exenpt may be revoked before its expiration by

t he sole proprietor—partner—or officer for whomit was issued
or by the departnment for the reasons stated in this section. At
| east 60 days prior to the expiration date of a construction
industry certificate of exenption issued after Decenber 1, 1998,
the departnent shall send notice of the expiration date and an
application for renewal to the certificatehol der at the address
on the certificate.

(10) Each seleproprietor—partner—or officer of a
corporation who is aetively engaged in the construction industry
and who el ects an exenption fromthis chapter shall maintain
busi ness records as specified by the division by rule, which

rul es must include the provision that any corporation with

exenpt officers andanypartnershipactively engaged in the
construction i ndustry w-th—exenrpt—partners nmust maintain witten

statenents of those exenpted persons affirmatively acknow edgi ng
each such individual's exenpt status.

(13) Any corporate officer pernmitted by this chapter to
cl ai m ela-m-ng an exenption wrder—this—seetion nust be |isted on
the records of this state's Secretary of State, Division of
Corporations, as a corporate officer. H-thepersonwho—clans
ah—exenption—as—acorporate officer s not-so listedonthe

he_division. byt he_division o od
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£ davi . | ho i ndividual_i : i de offi :

must—be—notarized— The division shall issue a stop-work order
under s. 440.107(1) to any corporation who enpl oys a person who
clainms to be exenpt as a corporate officer but who fails or
refuses to produce the docunments required under this subsection
to the division wthin 3 business days after the request is
made.

Section 3. Section 440.077, Florida Statutes, is anmended
to read:

440. 077 \Wen a corporate seoleproprietor—partner—or
officer rejects chapter, effect.--An a——seleproprietoer—partner—
o+ officer of a corporation who is pernmitted to elect an
exenption under this chapter aetively-engagedin-the
construetion—tndustry and who elects to be exenpt fromthe

provi sions of this chapter nay not recover benefits under this

chapter.

Section 4. Paragraphs (c), (d), and (g) of subsection (1)
of section 440.10, Florida Statutes, are anended to read:

440.10 Liability for conpensation. --

(1)

(c) A contractor shall may require a subcontractor to
provi de evi dence of workers' conpensation insurance er—a—copy—of
his—or—her—certificateof eleection A subcontractor that is a

corporation, and that has an eleetingtobeexenrpt—as—a—sole
propretor—partner—o+r of ficer who elects to be exenpt, as
permtted under this chapter, ef—a—-ecorporation shall provide a
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copy of his or her certificate of election of exenption to the

contractor.

(d)1. If a contractor becones |iable for the paynent of
conpensation to the enpl oyees of a subcontractor who has failed
to secure such paynent in violation of s. 440.38, the contractor
or other third-party payor shall be entitled to recover fromthe
subcontractor all benefits paid or payable plus interest unless
t he contractor and subcontractor have agreed in witing that the
contractor will provide coverage.

2. If a contractor or third-party payor becones |liable for
t he paynment of conpensation to the corporate officer enployee of

a subcontractor who is aetively engaged in the construction

i ndustry and has elected to be exenpt fromthe provisions of
this chapter, but whose election is invalid, the contractor or
third-party payor may recover fromthe clai mant —partnership— or
corporation all benefits paid or payable plus interest, unless
the contractor and the subcontractor have agreed in witing that

the contractor will provide coverage.

(g) For—purposes—of this section—apersonis—conclusively

An a—sole proprietor—partner—o+r officer of a corporation who

el ects exenption fromthis chapter by filing a certificate of
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el ection under s. 440.05 nay not recover benefits or

conpensati on under this chapter. An+ndependent—contractor—who

may—hot—recover—benefits—under—this—chapter— For purposes of
determ ning the appropriate prem um for workers' conpensation

coverage, carriers may not consider any officer of a corporation

person who validly neets the requirenments of this paragraph to
be an enpl oyee.

Section 5. This act shall take effect upon becom ng a | aw.
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