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HB 1277 2003
A Dbill to be entitled

An act relating to the enforceability of construction
contracts performed by unlicensed contractors; anmendi ng
ss. 255.05, 489.128, 489.532, and 713.02, F.S.; clarifying
t hat the prohibition on enforcenent of construction
contracts extends only to enforcenent by the unlicensed
contractor; clarifying the parties who may i nvoke
unenforceability; clarifying that unlicensed contractors
have no construction lien or paynment bond rights;
clarifying that sureties of unlicensed contractors have
continui ng paynent and performance bond obli gati ons;
clarifying the effect of an unenforceable contract on

ot her contracts and obligations; clarifying the definition
of an “unlicensed contractor”; limting statute to state
licensure; providing for retroactive effect; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (2) of section
255.05, Florida Statutes, is anended to read:

255. 05 Bond of contractor constructing public buildings;
form action by material nmen. --

(2)(a)l. If a claimant is no |onger furnishing |abor,
services, or materials on a project, a contractor or the
contractor's agent or attorney nay el ect to shorten the
prescribed tinme in this paragraph within which an action to
enforce any cl ai magai nst a paynent bond provi ded pursuant to
this section may be comenced by recording in the clerk's office

a notice in substantially the follow ng form
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NOTI CE OF CONTEST OF CLAIM
AGAI NST PAYMENT BOND

To: ... (Nane and address of clainmant)

You are notified that the undersigned contests your notice

of nonpaynent, dated , , and served on

t he undersi gned on , , and that the

time within which you may file suit to enforce your claimis

limted to 60 days after the date of service of this notice.

DATED on ,

Signed:... (Contractor or Attorney)

The cl ai m of any cl ai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim
agai nst the paynent bond within 60 days after service of such
notice shall be extinguished automatically. The clerk shall nai
a copy of the notice of contest to the clainmant at the address
shown in the notice of nonpaynent or nost recent anmendnent
thereto and shall certify to such service on the face of such
notice and record the notice. Service is conplete upon mailing.
2. A claimnt, except a |l aborer, who is not in privity
with the contractor shall, before comencing or not |ater than
45 days after comencing to furnish |abor, materials, or
supplies for the prosecution of the work, furnish the contractor

with a notice that he or she intends to |look to the bond for
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protection. A claimant who is not in privity with the contractor

and who has not received paynent for his or her |abor,

materials, or supplies shall deliver to the contractor and to
the surety witten notice of the performance of the | abor or
delivery of the materials or supplies and of the nonpaynent. The
noti ce of nonpaynment may be served at any tinme during the
progress of the work or thereafter but not before 45 days after
the first furnishing of |abor, services, or materials, and not

| ater than 90 days after the final furnishing of the | abor,
services, or materials by the claimant or, with respect to
rental equi pnent, not |ater than 90 days after the date that the
rental equi pnent was |last on the job site available for use. No
action for the labor, materials, or supplies nay be instituted
agai nst the contractor or the surety unless both notices have
been given. Notices required or permtted under this section may
be served in accordance with s. 713.18. An action, except for an
action exclusively for recovery of retainage, must be instituted
agai nst the contractor or the surety on the paynent bond or the
paynment provisions of a conbined paynent and perfornance bond
within 1 year after the performance of the |abor or conpletion
of delivery of the materials or supplies. An action exclusively
for recovery of retainage nust be instituted against the
contractor or the surety within 1 year after the performance of
the | abor or conpletion of delivery of the materials or
supplies, or within 90 days after receipt of final paynent (or

t he paynent estimate containing the owner's final reconciliation
of quantities if no further paynent is earned and due as a
result of deductive adjustnents) by the contractor or surety,

whi chever conmes last. A clainmant nay not waive in advance his or

her right to bring an action under the bond against the surety.
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In any action brought to enforce a cl ai magainst a paynent bond

under this section, the prevailing party is entitled to recover
a reasonable fee for the services of his or her attorney for
trial and appeal or for arbitration, in an amobunt to be

determ ned by the court, which fee nust be taxed as part of the
prevailing party's costs, as allowed in equitable actions. The
time periods for service of a notice of nonpaynent or for
bringing an action against a contractor or a surety shall be
neasured fromthe last day of furnishing |abor, services, or
materials by the claimant and shall not be nmeasured by ot her
standards, such as the issuance of a certificate of occupancy or
the i ssuance of a certificate of substantial conpletion.

3. Notw thstanding any other provision of this section, no

bond claimshall exist in favor of any contractor,

subcontractor, or sub-subcontractor unless such contractor,

subcontractor, or sub-subcontractor is licensed, if required to

be |licensed, as a contractor pursuant to the |icense

requi renents established and governed by chapter 489. Any

cl ai mrant whose prinmary or secondary qualifying agent is |icensed

under chapter 489 has satisfied the |licensing provisions of this

subpar agraph. Thi s subparagraph does not affect the contract or

bond claimrights of other parties, other than the unlicensed

contractor, receiving or supplying | abor, services, or materials

to the sanme project, or the obligations of a surety as defi ned

by part XlIl of chapter 627, who has provided a bond on behal f of

the unlicensed contractor. An occupational |license certificate

i ssued under the authority of chapter 205 is not a |icense for

pur poses of this subparagraph.
Section 2. Section 489.128, Florida Statutes, is anended

to read:
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489. 128 Contracts perforned by unlicensed contractors

unenforceable.--As a matter of public policy, contracts entered
into on or after Cctober 1, 1990, and perforned infuHH—or—n
part by any individual contractor who fails to obtain or

maintain a license as required by this part or a business

organi zati on contractor who fails to obtain or naintain a

primary or secondary qualifying agent’s |license in accordance

with this part shall be unenforceable in law or in equity by the

unl i censed contractor. An “unlicensed contractor,” for the

purpose of this section, is an individual contractor who fails

to obtain or maintain a license in accordance with this part or

a busi ness organi zati on contractor who fails to obtain or

mai ntain a primary or secondary qualifying agent’s |icense under

this part or engages in contracting as a busi ness organi zati on,

i ncl udi ng any partnership, corporation, business trust, or other

|l egal entity, and fails to obtain or maintain a certified or

regi stered qualifying agent. A contractor whose primary or

secondary qualifying agent is |icensed under chapter 489 has

satisfied the |licensing provisions of this section. This section

shall not apply to any other |icensing requirenents except those

specifically established and governed by this chapter. Any

busi ness organi zation contractor that fails to obtain or

mai ntain a qualifying business license or certificate of
authority as required by ss. 489.119 or 489. 127 shall not be
consi dered an unlicensed contractor for purposes of this

section. An occupational |icense certificate issued under the

authority of chapter 205 is not a |license for purposes of this

section. This section does not affect either the right to

enforce contract, lien, or bond renedies of parties other than

t he unlicensed contractor receiving or supplying | abor,
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services, or materials to the sane project, or the obligations

of a surety as defined by part Xl| of chapter 627, who has

provi ded a bond on behal f of the unlicensed contractor. It shal

not be a defense to any claimon a paynent bond, perfornance

bond, bid bond, or indemity agreenent that the principal on the

bond or its indemmitor is an unlicensed contractor.
Section 3. Section 489.532, Florida Statutes, is anended

to read:

489.532 Contracts performed by unlicensed contractors
unenforceable.--As a matter of public policy, contracts entered
into on or after Cctober 1, 1990, and perforned infuHH—or—n
part by any individual contractor who fails to obtain or

maintain a license as required by this part or a business

organi zati on contractor who fails to obtain or naintain a

primary or secondary qualifying agent’s license in accordance

with this part shall be unenforceable in law or in equity by the

unl i censed contractor. An “unlicensed contractor," for the

purpose of this section, is an individual contractor who fails

to obtain or maintain a license in accordance with this part or

a busi ness organi zati on contractor who fails to obtain or

mai ntain a primary or secondary qualifying agent’s |icense under

this part or engages in contracting as a busi ness organi zati on,

i ncludi ng any partnership, corporation, business trust, or other

|l egal entity, and fails to obtain or maintain a certified or

regi stered qualifying agent. A contractor whose primary or

secondary qualifying agent is |licensed under chapter 489 has

satisfied the licensing provisions of this section. This section

shall not apply to any other licensing requirenents except those

specifically established and governed by this chapter. Any

busi ness organi zation contractor that fails to obtain or
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mai ntain a qualifying business |license or certificate of

authority shall not be considered an unlicensed contractor for

purposes of this section. An occupational license certificate

i ssued under the authority of chapter 205 is not a |license for

purposes of this section. This section does not affect either

the right to enforce contract, lien, or bond renedi es of parties

ot her than the unlicensed contractor receiving or supplying

| abor, services, or naterials to the sanme project, or the

obligations of a surety, as defined by part XlI| of chapter 627,

who has provided a bond on behalf of the unlicensed contractor.

It shall not be a defense to any claimon a paynent bond,

perfornmance bond, bid bond, or indemity agreenent that the

principal on the bond or its indemitor is an unlicensed
contract or whoefailstoobtainor—maintainhis—orherticensein

Section 4. Subsection (7) of section 713.02, Florida
Statutes, is anended to read:

713.02 Types of lienors and exenptions. --

(7) Notw thstanding any other provision of this part, no
lien shall exist in favor of any contractor, subcontractor, or
sub- subcontractor unl ess such contractor, subcontractor, or sub-
subcontractor is licensed, if required to be |icensed, as a

contractor pursuant to the license requirenents established and

governed by chapter 489. Any |lienor whose prinary or secondary

qual ifying agent is licensed under chapter 489 has satisfied the

licensing provisions of this subsection. This subsection does

not affect the contract, lien, or bond claimrights of other

parties, other than the unlicensed contractor receiving or
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suppl yi ng | abor, services, or naterials to the sane project, or

the obligations of a surety as defined by part XIl of chapter

627 who has provided a bond on behalf of the unlicensed

contractor. An occupational |icense certificate i ssued under the

authority of chapter 205 is not a |license for purposes of this

subsecti on laws of the jurisdictionwthinwhich -she or-heis
doing—husiness.

Section 5. Sections 2, 3, and 4 of this act are intended

to be renedial in nature and to clarify existing | aw. Sections 2

and 3 shall apply retroactively to all contracts entered into on

or after COctober 1, 1990. Section 4 shall apply retroactively to

all actions initiated on or after, and to all actions pending as

of, the effective date of this act.

Section 6. |If any provision of this act or its application

to any person or circunstance is held invalid, the invalidity

does not affect other provisions or applications of the act

whi ch can be given effect without the invalid provision or

application, and to this end the provisions of this act are

sever abl e.

Section 7. This act shall take effect upon becom ng a | aw.
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