Florida Senate - 2003 CS for SB 128
By the Cormittee on Judiciary; and Senators Canpbell and Cow n

308-2467-03

1 A bill to be entitled

2 An act relating to children and famlies;

3 creating s. 752.011, F.S.; providing for

4 court-ordered visitation for grandparents and
5 great - grandparents under certain circunstances;
6 providing for appointnent of a guardi an ad

7 litemand fanmily nediation if the court nekes a
8 prelimnary finding that the mnor is

9 t hreat ened wi th denpnstrabl e significant nental
10 or enotional harm w thout such visitation

11 requiring court-ordered evaluation of the child
12 if mediation fails; providing for a hearing to
13 det erni ne whether the ninor is threatened with
14 harm providing for attorney's fees and costs;
15 appl ying the Uniform Child Custody Jurisdiction
16 and Enforcenent Act; repealing s. 752.01, F.S.
17 relating to grandparental visitation

18 encour agi ng consol idation of actions under ss.
19 61.13, 752.011, F. S.; anmending ss. 752.015,
20 752.07, F.S., to conform cross-references;
21 anending s. 39.01, F.S.; including references
22 to great-grandparents in definitions relating
23 dependent children; anmending s. 39.509, F.S.
24 providing for great-grandparents' visitation
25 rights; anmending ss. 39.801, 63.0425, F.S.
26 providing for a great-grandparent's right to
27 notice; anending s. 61.13, F.S.; providing for
28 great -grandparents' visitation rights;
29 confornming this section to provisions of this
30 act; amending s. 63.172, F.S.; conformn ng
31 references relating to great-grandparent al
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visitation rights under ch. 752, F.S.
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 752.011, Florida Statutes, is

created to read
752.011 Action by grandparent or great-grandparent for

right of visitation;, when petition shall be granted.--

(1) A grandparent or great-grandparent of a m nor may

petition for visitation with that mnor if:

(a) One or both of the parents of the nminor are

deceased:;
(b) The marriage of the parents of the minor has been

di ssol ved, whether or not a dissolution action is pending;

(c) A parent of the minor has deserted the ninor

(d) The minor was born out of wedlock and not |ater

determned to be a minor born within wedl ock as provided in s.
742.091; or
(e) A deceased parent of the mnor has nade a witten

testanentary statenent requesting that there be visitation

between his or her surviving ninor child and the grandparent

or great-grandparent.

(2) Upon the filing of a petition by a grandparent or

great-grandparent for visitation rights, the court shall hold

a prelimnary hearing to find whether there is evidence that

the minor is suffering or is threatened with suffering

denonstrabl e significant nental or enotional harmor harm as

defined in s. 39.01(30) as a result of a parental decision not

to permit visitation or contact with the grandparent or

great - grandparent. Absent such a finding, the court shal
2
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dismiss the petition and shall award reasonable attorney's

fees and costs to be paid by the petitioner to the respondent.

(3) If the court finds that there is evidence that the

mnor is suffering or is threatened with suffering

denonstrabl e significant nental or enotional harmor harm as

defined in s. 39.01(30) as a result of a parental decision not

to permit visitation or contact with the grandparent or

great -grandparent, the court nmay appoint a guardian ad litem

and shall order the nmatter to famly nediation as provided in
chapter 44 and Rules 12.740 and 12.741 of the Florida Fanily
Law Rul es of Procedure.

(4) \When nediation fails to yield a resolution, the

court shall order a psychol ogi cal eval uation of the ninor

pursuant to Rule 12.363, Fla. Fam L.R P., if conparable

evi dence of the findings expected fromsuch evaluation is

unavai | abl e.

(5) After a hearing on the matter, the court nmay award

reasonabl e rights of visitation to the grandparent or

great-grandparent with respect to the mnor if the court finds
t hat :
(a) There is clear and convincing evidence that the

mnor is suffering or is threatened with suffering

denonstrabl e significant nental or enotional harmor harm as

defined in s. 39.01(30) as a result of a parental decision not

to permit visitation or contact with the grandparent or

great-grandparent and that visitation with the grandparent or

great-grandparent will alleviate or mtigate the harm and

(b) That the visitation will not materially harmthe

parent-child rel ati onshi p.

3
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(6) Part Il of chapter 61, the Uniform Child Custody
Jurisdiction and Enforcenent Act, applies to actions brought

under this chapter

(7) |If separate actions under this section and s.

61. 13 are pending concurrently, courts are strongly encouraged

to consolidate the actions to nmnimze the burden of

litigation of visitation rights on the minor and the parties.

(8) An order of grandparent or great-grandparent

visitation may be nodified upon a showi ng of substanti al

change in circunmstances or a showing that visitation is

causing material harmto the parent-child rel ationship.

(9) An original action requesting visitation rights

under this chapter may be filed by any grandparent or

great - grandparent only once during any 2-year period, except

on good cause shown that the minor is suffering or threatened

with suffering denonstrable significant nental or enotional

harm caused by a parental decision to deny or linit contact or

visitation between a mnor and grandparent or

great - grandparent, which was not known to the grandparent or

great-grandparent at the tine of filing an earlier action

(10) This section does not provide for visitation

rights for grandparents or great-grandparents of mnors placed

for adoption under chapter 63 except as provided in s. 752.07

with respect to adoption by a stepparent.

(11) Section 57.105 applies to actions brought under

this chapter.

(12) Venue shall be in the county where the grandchild

primarily resides, unless venue is otherw se governed by

chapter 39, chapter 61, or chapter 63.
Section 2. Section 752.01, Florida Statutes, is
r epeal ed

4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

Florida Senate - 2003 CS for SB 128
308-2467-03

Section 3. Section 752.015, Florida Statutes, is
amended to read:

752.015 Mediation of visitation disputes.--It shall be
the public policy of this state that famlies resolve
di fferences over grandparent visitation within the famly. It
shall be the further public policy of this state that when
fam lies are unable to resolve differences relating to
grandparent visitation that the famly participate in any
formal or informal nediation services that nmay be avail abl e.
When families are unable to resolve differences relating to
grandparent visitation and a petition is filed pursuant to s.
752.011 s—#5206%, the court shall, if such services are
available in the circuit, refer the case to fanmly nediation
in accordance with rul es pronul gated by the Suprene Court.

Section 4. Section 752.07, Florida Statutes, is
amended to read:

752.07 Effect of adoption of child by stepparent on
right of visitation; when right may be terninated.--Wen there
is a remarriage of one of the natural parents of a minor child
for whomvisitation rights may be or nmay have been granted to
a grandparent pursuant to s. 752.011 s—%52-0%, any subsequent
adoption by the stepparent will not terninate any
grandparental rights. However, the court nay determ ne that
termnat+on—of such visitation rights should be terninated,
based upon the standards in s. 752.011 is—+n—the—best—interest
of—the—ehi+d and rul e accordingly, after affording the
grandparent an opportunity to be heard.

Section 5. Subsections (46) and (50) of section 39.01,
Fl orida Statutes, are anended to read

39.01 Definitions.--Wen used in this chapter, unless
t he context otherw se requires:
5
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(46) "Next of kin" neans an adult relative of a child
who is the child' s brother, sister, grandparent,
gr eat - grandparent , aunt, uncle, or first cousin.

(50) "Participant," for purposes of a shelter
proceedi ng, dependency proceedi ng, or term nation of parental
rights proceedi ng, neans any person who is not a party but who
shoul d receive notice of hearings involving the child,
including foster parents or the |l egal custodian of the child,
identified prospective parents, grandparents or
great-grandparents entitled to priority for adoption

consi deration under s. 63.0425, actual custodi ans of the
child, and any ot her person whose participation may be in the
best interest of the child. A comunity-based agency under
contract with the departnent to provide protective services
may be designated as a participant at the discretion of the
court. Participants nay be granted | eave by the court to be
heard wi t hout the necessity of filing a notion to intervene.

Section 6. Section 39.509, Florida Statutes, is
amended to read:

39.509 Grandparents and great-grandparents

rights.--Notw thstandi ng any other provision of law, a
mat ernal or paternal grandparent or great-grandparent as well

as a stepgrandparent or step great-grandparent is entitled to

reasonabl e visitation with his or her grandchild or
great -grandchil d who has been adj udi cated a dependent child

and taken fromthe physical custody of the parent unless the
court finds that such visitation is not in the best interest
of the child or that such visitation would interfere with the
goal s of the case plan. Reasonable visitation nmay be
unsupervi sed and, where appropriate and feasible, nay be
frequent and conti nui ng.
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(1) G andparent or great-grandparent visitation may

take place in the honme of the grandparent or great-grandparent

unl ess there is a conpelling reason for denying such a
visitation. The departnent's caseworker shall arrange the
visitation to which a grandparent or great-grandparent is

entitled pursuant to this section. The state shall not charge
a fee for any costs associated with arranging the visitation
However, the grandparent or great-grandparent shall pay for

the child' s cost of transportation when the visitation is to
take place in the grandparent's or great-grandparent's hone.

The casewor ker shall docunment the reasons for any decision to
restrict a grandparent's or great-grandparent's visitation

(2) A grandparent or great-grandparent entitled to

visitation pursuant to this section shall not be restricted
fromappropriate displays of affection to the child, such as
appropriately hugging or kissing his or her grandchild or
great-grandchild. G fts, cards, and letters fromthe

grandparent or great-grandparent and other fanily nenbers

shal |l not be denied to a child who has been adjudicated a
dependent chil d.
(3) Any attenpt by a grandparent or great-grandparent

to facilitate a neeting between the child who has been

adj udi cat ed a dependent child and the child's parent or |ega

custodi an, or any other person in violation of a court order

shall automatically terminate future visitation rights of the
grandparent or great-grandparent.

(4) \When the child has been returned to the physica
custody of his or her parent, the visitation rights granted
pursuant to this section shall term nate.

(5) The ternmination of parental rights does not affect
the rights of grandparents or great-grandparents unless the

7
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court finds that such visitation is not in the best interest
of the child or that such visitation would interfere with the
goal s of permanency planning for the child.

(6) In determ ning whether grandparental or
great-grandparental visitation is not in the child s best

i nterest, consideration may be given to the finding of guilt,
regardl ess of adjudication, or entry or plea of guilty or nolo
contendere to charges under the followi ng statutes, or simlar
statutes of other jurisdictions: s. 787.04, relating to
renoving mnors fromthe state or concealing mnors contrary
to court order; s. 794.011, relating to sexual battery; s.
798.02, relating to | ewd and | asci vi ous behavior; chapter 800,
relating to | ewdness and i ndecent exposure; or chapter 827,
relating to the abuse of children. Consideration nmay al so be
given to a report of abuse, abandonnent, or negl ect under ss.
415.101-415.113 or this chapter and the outcone of the

i nvestigation concerning such report.

Section 7. Paragraph (a) of subsection (3) of section
39.801, Florida Statutes, is anmended to read:

39.801 Procedures and jurisdiction; notice; service of
process. - -

(3) Before the court may terninate parental rights, in
addition to the other requirenents set forth in this part, the
followi ng requirenents nust be net:

(a) Notice of the date, tine, and place of the
advi sory hearing for the petition to termnate parental rights
and a copy of the petition nust be personally served upon the
foll owi ng persons, specifically notifying themthat a petition
has been fil ed:

1. The parents of the child.

2. The legal custodians of the child.

8
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1 3. If the parents who would be entitled to notice are
2 | dead or unknown, a living relative of the child, unless upon
3| diligent search and inquiry no such relative can be found.

4 4. Any person who has physical custody of the child.
5 5. Any grandparent or great-grandparent entitled to

6 | noti ce of prirerity—for adoption under s. 63.0425.

7 6. Any prospective parent who has been identified

8 | under s. 39.503 or s. 39.803.

9 7. The guardian ad litemfor the child or the

10 | representative of the guardian ad litemprogram if the

11 | program has been appoi nt ed.

12

13 | The docunent containing the notice to respond or appear nust
14 | contain, in type at least as large as the type in the bal ance
15| of the docunent, the followi ng or substantially sinilar

16 | | anguage: "FAILURE TO PERSONALLY APPEAR AT THI S ADVI SORY

17 | HEARI NG CONSTI TUTES CONSENT TO THE TERM NATI ON OF PARENTAL

18| RIGHTS OF THIS CHILD (OR CH LDREN). |IF YOU FAIL TO APPEAR ON
19 | THE DATE AND TI ME SPECI FI ED, YOU MAY LOSE ALL LEGAL RI GHTS AS
20 | A PARENT TO THE CHI LD OR CHI LDREN NAMED I N THE PETI TI ON

21 | ATTACHED TO THI' S NOTI CE. "

22 Section 8. Paragraph (b) of subsection (2), paragraphs
23| (c¢) and (d) of subsection (4) and subsections (6) and (7) of
24 | section 61.13, Florida Statutes, are anended to read:

25 61. 13 Custody and support of children; visitation

26 | rights; power of court in making orders.--

27 (2)

28 (b)1. The court shall determine all matters relating
29 | to custody of each minor child of the parties in accordance
30| with the best interests of the child and in accordance with
31| the Uniform Child Custody Jurisdiction and Enforcenent Act. It

9
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is the public policy of this state to assure that each m nor
child has frequent and continuing contact with both parents
after the parents separate or the marriage of the parties is
di ssol ved and to encourage parents to share the rights and
responsibilities, and joys, of childrearing. After considering
all relevant facts, the father of the child shall be given the
sane consideration as the nother in determning the prinmary
residence of a child irrespective of the age or sex of the
chi | d.

2. The court shall order that the parental
responsibility for a minor child be shared by both parents
unl ess the court finds that shared parental responsibility
woul d be detrinmental to the child. Evidence that a parent has
been convicted of a felony of the third degree or higher
i nvol ving donestic violence, as defined in s. 741.28 and
chapter 775, or neets the criteria of s. 39.806(1)(d), creates
a rebuttable presunption of detrinment to the child. If the
presunption is not rebutted, shared parental responsibility,
including visitation, residence of the child, and decisions
made regarding the child, may not be granted to the convicted
parent. However, the convicted parent is not relieved of any
obligation to provide financial support. If the court
determ nes that shared parental responsibility would be
detrinental to the child, it nmay order sole parental
responsibility and make such arrangenents for visitation as
wi |l best protect the child or abused spouse fromfurther
harm Wether or not there is a conviction of any offense of
donestic violence or child abuse or the existence of an
injunction for protection against donestic violence, the court
shal | consi der evidence of domestic violence or child abuse as
evi dence of detrinment to the child.

10
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a. |In ordering shared parental responsibility, the
court may consider the expressed desires of the parents and
may grant to one party the ultinate responsibility over
specific aspects of the child' s welfare or nay divide those
responsibilities between the parties based on the best
interests of the child. Areas of responsibility may include
primary residence, education, nedical and dental care, and any
ot her responsibilities that the court finds unique to a
particular famly.

b. The court shall order "sole parental
responsibility, with or without visitation rights, to the
other parent when it is in the best interests of" the nminor
chi | d.

c. The court may award the grandparents or
great-grandparents visitation rights with a mnor child,
pursuant to s. 752.011 iHf—t—s—i+nthe—~chitd-sbest—interest.
Grandparents or great-grandparents have | egal standing to seek

judicial enforcenent of such an award. This section does not
require that grandparents or great-grandparents be made

parties to or given notice of dissolution pleadings or

pr oceedi ngs—hor—do—grandparents—havetegal—standing—=as

econtestants—as—defned—nr—s—61—1366. However, if separate

actions under this section and s. 752.011 are pendi ng

concurrently, courts are strongly encouraged to consolidate

the actions in order to nmininize the burden of litigation of

visitation rights on the child. A court nmay not order that a

child be kept within the state or jurisdiction of the court
solely for the purpose of permitting visitation by the
grandparents or great-grandparents.

3. Access to records and information pertaining to a
m nor child, including, but not linmted to, nedical, dental
11
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and school records, nay not be denied to a parent because the
parent is not the child s prinmary residential parent. Ful
rights under this subparagraph apply to either parent unless a
court order specifically revokes these rights, including any
restrictions on these rights as provided in a donestic
vi ol ence injunction. A parent having rights under this
subpar agraph has the sane rights upon request as to form
subst ance, and manner of access as are avail able to the other
parent of a child, including, without limtation, the right to
i n-person conmuni cation with nedical, dental, and education
provi ders.

(4)

(c) Wien a custodial parent refuses to honor a
noncust odi al parent's, e+ grandparent's or great-grandparent’'s

visitation rights without proper cause, the court shall, after
calcul ating the amount of visitation inproperly denied, award
t he noncustodi al parent, er grandparent, or great-grandparent

a sufficient anmobunt of extra visitation to conpensate the
noncust odi al parent, er grandparent, or great-grandparent,

which visitation shall be ordered as expeditiously as possible
in a manner consistent with the best interests of the child
and scheduled in a manner that is convenient for the person
deprived of visitation. In ordering any makeup visitation, the
court shall schedule such visitation in a nmanner that is
consistent with the best interests of the child or children
and that is convenient for the noncustodial parent, er
grandparent, or great-grandparent. In addition, the court:

1. May order the custodial parent to pay reasonabl e
court costs and attorney's fees incurred by the noncust odi al
parent, er grandparent, or great-grandparent to enforce their

visitation rights or nake up inproperly denied visitation
12
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2. May order the custodial parent to attend the
parenting course approved by the judicial circuit;

3. May order the custodial parent to do comrunity
service if the order will not interfere with the welfare of
the child;

4. May order the custodial parent to have the
financial burden of pronoting frequent and continui ng contact
when the custodial parent and child reside further than 60
mles fromthe noncustodi al parent;

5. May award custody, rotating custody, or prinary
residence to the noncustodial parent, upon the request of the
noncustodi al parent, if the award is in the best interests of
the child; or

6. May inpose any ot her reasonable sanction as a
result of nonconpliance.

(d) A person who violates this subsection may be
puni shed by contenpt of court or other renedies as the court
deens appropri ate.

(6) In any proceedi ng under this section, the court
may not deny shared parental responsibility, custody, or
visitation rights to a parent, er grandparent, or
gr eat - grandparent sol ely because that person parent—ot
grandparent is or is believed to be infected with human
i mrunodeficiency virus; but the court may condition such

rights upon the parent's, er grandparent's, or
great - grandparent's agreenent to observe neasures approved by

the Centers for Disease Control and Prevention of the United
States Public Health Service or by the Departnent of Health

for preventing the spread of human i nmunodeficiency virus to
t he chil d.

13
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Section 9. Subsection (1) of section 63.0425, Florida
Statutes, is anended to read:

63. 0425 G andparent's right to adopt. --

(1) Wen a child whe has lived with a grandparent or

great-grandparent for at least 6 nonths during the 24-nonth

period inmedi ately preceding the filing of a petition for

ternmination of parental rights pendi ng rs—ptaced—+or adoption
t he adoption entity hantHng—the—adoeption shall notify that

grandparent or great-grandparent of the hearing on the

petition for term nation of parental rights pendi ng adoption

Section 10. Subsection (2) of section 63.172, Florida
Statutes, is anended to read:

63.172 Effect of judgnent of adoption.--

(2) If one or both parents of a child die wi thout the
relationship of parent and child having been previously
ternm nated and a spouse of the living parent or a close
relative of the child thereafter adopts the child, the child's
right of inheritance fromor through the deceased parent is
unaf fected by the adoption and, unless the court orders
ot herwi se, the adoption will not term nate any grandparental
or great-grandparental rights delineated under chapter 752.

14
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1| For purposes of this subsection, a close relative of a child
2|is the child' s brother, sister, grandparent,
3| great-grandparent, aunt, or uncle.
4 Section 11. This act shall take effect July 1, 2003.
5
6 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
7 Senate Bill 128
8
9 | Does not allow an independent statutory right of action for
grandparent or great-?randparent visitation in those cases
10| involving a decision fo prohibit or Iimt visitation by one or
11 both parénts who are in married relationships
Elimnates the criteria to be considered by the courts in
12 | making their ﬂrellnlnary threshold finding and final finding
of spéecified arn1fpr_Purposes_of granting grandparent and
13 | great-grandparent visitation rights.
14 | Repeal s subsecti on (72 of s. 61.13, F.S., which was decl ared
unconstitutional as'i _Pave grandparents equal standing to
15| those of parents in chil'd cuStody disputes.
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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