Florida Senate - 2003 CS for CS for SB 1286

By the Committees on Judiciary; Regulated Industries; and
Senat or Bennett

308- 2378A- 03

1 A bill to be entitled

2 An act relating to construction defects;

3 providing | egislative findings and decl aration

4 providing definitions; providing for the

5 di sm ssal of dwelling actions under certain

6 ci rcunstances; providing for notice and

7 opportunity to repair; providing prerequisites

8 to bring an action based on all eged

9 construction defects; providing for

10 i nspections; providing evidentiary

11 presunptions; providing for tolling a statute

12 of limtations; providing for certain

13 notifications to the purchaser at the tine of

14 sal e; providing severability; providing an

15 ef fective date.

16

17 | Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Legislative findings and declaration. --The
20| Legislature finds that an effective alternative dispute

21 | resolution mechanismin certain construction defect matters
22 | should involve the claimant filing a notice of claimwith the
23 | contractor, subcontractor, supplier, or design professiona
24 | that the claimant asserts is responsible for the defect, and
25 | shoul d provide the contractor, subcontractor, supplier, or
26 | design professional with an opportunity to resolve the claim
27 | without resort to further |egal process.

28 Section 2. Definitions.--As used in this act, the

29 | term

30 (1) "Action" neans any civil action or arbitration

31 | proceedi ng for damages or indemity asserting a claimfor
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damage to or loss of a dwelling or personal property caused by

an all eged construction defect, but does not include any civil

action or arbitration proceeding asserting a claimfor alleged

personal injuries arising out of an alleged construction

def ect .

(2) "Association" has the sane neaning as in section
718.103(2), section 719.103(2), section 720.301(7), or section
723. 025, Florida Statutes.

(3) "dainmant" neans a honmeowner, including a

subsequent purchaser, tenant, or association, who asserts a

cl ai m agai nst a contractor, subcontractor, supplier, or design

prof essi onal concerning a defect in the design, construction

condition, or sale of a dwelling or in the renondel of a

dwel | i ng, but does not include a contractor, subcontractor

supplier, or design professional

(4) "Construction defect" neans a deficiency in, or a

deficiency arising out of, the design, specifications,

surveyi ng, planning, supervision, observation of construction

or construction or renodeling of a dwelling resulting from

(a) Defective material, products, or conponents used

in the construction or renodeling;

(b) Awviolation of the applicable codes in effect at

the tinme of construction or renopdeling;

(c) Afailure of the design of a dwelling to neet the

appl i cabl e professional standards of care at the tine of

gover nnental approval; or

(d) A failure to construct or renodel a dwelling in

accordance with accepted trade standards for good and

wor kmanl i ke construction at the tine of constructi on.

(5) "Contractor" neans any person, firm partnership,

corporation, association, or other organization that is
2
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1| legally engaged in the business of designing, devel oping,

2 | constructing, manufacturing, selling, or renodeling dwellings
3| or attachnments thereto.

4 (6) "Design professionals" nmeans a person licensed in
5|this state as an architect, interior designer, |andscape

6 | architect, engineer, or surveyor.

7 (7) "Dwelling" neans a single-fanmily house,

8 | manufactured or nodul ar hone, duplex, or multifamly unit

9 | building designed for residential use and includes common

10 | areas and i nprovenents that are owned or nmintained by an

11 | association or by nenbers of an association, and incl udes the
12 | systens, other conponents, and inprovenents that are part of
13| the structure at the tine of conpletion of construction.

14 (8) "Service" neans personal service or delivery by

15| certified mail to the Iast known address of the addressee.

16 (9) "Subcontractor" neans a contractor who perforns

17 | work on behal f of another contractor in the construction or
18 | renpndel ing of a dwelli ng.

19 (10) "Supplier" neans a person who provides materials,
20 | equi pnent, or other supplies for the construction or

21 | renodeling of a dwelling.

22 Section 3. Action; abatenent.--1f a claimant files an
23| action without first conplying with the requirenents of this
24 | act, on notion by a party to the action the court shall abate
25| the action, without prejudice, and the action nmay not proceed
26 | until the clainmant has conplied with such requirenents.

27 Section 4. Notice and opportunity to repair. --

28 (1) In actions brought agai nst a contractor

29 | subcontractor, supplier, or design professional related to an
30| all eged construction defect, the clainmant shall, no |later than
31| 60 days before filing an action, serve witten notice of claim
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on the contractor. The notice of claimnust describe the claim

in reasonable detail sufficient to deternine the genera

nature of each all eged defect and a description of the damage

or loss resulting fromthe defect, if known. The clai nant

shal | endeavor to serve the notice of claimwi thin 15 days

after discovery of an alleged defect, but the failure to serve

notice of claimwi thin 15 days does not bar the filing of an

action, subject to section 3.

(2) Wthin 5 business days after service of the notice

of claim the contractor, subcontractor, supplier, or design

professional nmay inspect the dwelling to assess each all eged

construction defect. The clai mant shall provide the

contractor, subcontractor, supplier, or design professiona

and its contractors or agents reasonable access to the

dwel ling during normal working hours to inspect the dwelling

to determne the nature and cause of each all eged construction

defect. The nature and extent of any repairs or replacenents

necessary to renedy each defect. The inspection may include

destructive testing by nutual agreenent. Prior to performnng

any destructive testing, the person who desires to performthe

testing shall notify the claimant in witing of the type of

testing to be perforned, the anticipated danage to the

dwel ling which will be caused by the testing, and the

anticipated repairs that will be necessary to repair any

danmage caused by the testing. The person perforning the

testing is responsible for repairing any danage to the

dwel | i ng caused by the testing.

(3) Wthin 10 days after service of the notice of

claim the contractor, subcontractor, supplier, and design

prof essional nust forward a copy of the notice of claimto

each subcontractor, supplier, or design professional nust
4
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forward a copy of the notice of claimto each subcontractor

supplier, and design professional who it reasonably believes

is responsible for each defect specified in the notice of

claimand shall note the specific defect for which it believes

the particul ar subcontractor, supplier, or design professiona

i s responsi ble. Each such subcontractor, supplier, and design

prof essional may inspect the dwelling as provided in

subsection (2) within 5 busi ness days after receiving a copy

of the notice.

(4 Wthin 5 business day after receiving a copy of

the notice of claim the subcontractor, supplier, or design

prof essi onal nust serve a witten response to the contractor

subcontractor, supplier, or design professional who served a

copy of the notice of claim The witten response shal

include a report of the scope of any inspection of the

dwel ling the findings and results of the inspection, a

statenent of whether the subcontractor, supplier, or design

professional is willing to nake repairs to the dwelling or

whet her he or she disputes the claim a description of any

repairs he or she is willing to make to renedy the all eged

construction defect, and a tinetable for the conpletion of

such repairs.

(5) Wthin 25 days after receiving the notice of

claim each contractor, subcontractor, supplier, or design

prof essional nust serve a witten response to the clai nant.

The witten response must provide:

(a) Awitten offer to remedy the all eged construction

defect at no cost to the claimant, including a report of the

scope of the inspection, the findings and results of the

i nspection, a detailed description of the repairs necessary to

5
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renedy the defect, and a tinetable for the conpletion of such

repairs;
(b) A witten offer to conpronise and settle the claim

by nmonetary paynent to be paid within 30 days after the

claimant's acceptance of the offer; or

(c) Awitten statenent that the contractor

subcontractor, supplier, or design professional disputes the

claimand will not renedy the defect or conpronise and settle

the claim
(6) |If the contractor, subcontractor, supplier, or

desi gn professional offers to renedy the all eged construction

defect or conpronise and settle the claimby nonetary paynent,

the witten response nust contain a statenent that the

clai mant shall be deened to have accepted the offer if, within

15 days, or 45 days for an association, after service to the

witten response, the claimant does not serve a witten

rejection of the offer on the contractor, subcontractor

supplier, or design professional

(7) |If the contractor, subcontractor, supplier, or

desi gn professional disputes the claimand will neither renedy

t he defect nor conprom se and settle the claim or does not

respond to the claimant's notice of claimwithin the tine

provided in subsection (5), the claimant may, w thout further

notice, proceed with an action agai nst the contractor

subcontractor, supplier or design professional for the claim

described in the notice of claim

(8) A claimant who rejects a settlenent offer nade by

the contractor, subcontractor, supplier, or design

prof essi onal nust serve witten notice of such rejection on

the contractor, subcontractor, supplier, or design

professional within 15 days, or 45 days for an associ ation
6
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after service of the settlenent offer. The claimant's

rejection nust contain the settlenent offer with the word

rejected" printed on it. After service of the rejection, the

clai mant may proceed with an action agai nst the contractor

subcontractor, supplier, or design professional for the clains

in the notice of claimw thout further notice.

(9) |If the claimant accepts the offer of a contractor

subcontractor, supplier, or design professional and the

contractor, subcontractor, supplier, or design professiona

does not nmake the paynment or repair the defect within the

agreed tine and in the agreed manner, the cl ai mant nay,

wi thout further notice, proceed with an action against the

contractor, subcontractor, supplier, or design professiona

for the claimin the notice of claim If a clainant accepts a

contractor, subcontractor, supplier, or design professional's

of fer and the contractor, subcontractor, supplier, or design

prof essi onal nakes paynent or repairs the defect within the

agreed tine and in the agreed manner, the claimant is barred

fromproceeding with an action agai nst the contractor

subcontractor, supplier, or design professional for the claim

described in the notice of claim

(10) If the claimant accepts the offer of a

contractor, subcontractor, supplier, or design professional to

repair an all eged construction defect, the clai mant shal

provide the contractor, subcontractor, supplier, or design

professional and its contractors or other agents reasonable

access to the clainmant's dwel ling during normal working hours

to performthe repair by the agreed-upon tinetable as stated

in the offer.

(11) The failure of a clainmant or a contractor

subcontractor, supplier, or design professional to foll owthe
7
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1| procedures in this section is adnissible in an action

2 | However, this section does not prohibit or linmt the clai mant
3| from nmaki ng any necessary energency repairs to the dwelling.
4] 1In addition, the offer of a contractor, subcontractor

5| supplier, or design professional to renedy an all eged

6 | construction defect or to conproni se and settle the claimhby
7 | nonetary paynment does not constitute an adnission of liability
8| with respect to the defect.

9 (12) Aclaimant's witten notice of clai munder

10 | subsection (1) tolls the applicable statute of limtations
11 [ until the later of:

12 (a) Sixty days after the contractor, subcontractor

13 | supplier, or design professional receives the notice; or

14 (b) Thirty days after the end of the repair period

15| stated in the offer, if the claimant has accepted the offer
16 | By stipulation of the parties, the period may be extended and
17 | the statute of linmtations is tolled during the extension

18 (13) The procedures in this section apply to each

19 | al |l eged constructi on defect. However, a clainmant may incl ude
20| multiple defects in one notice of claim

21 (14) Sections 1 through 3 of this act do not:

22 (a) Bar or limt any rights, including the right of

23 | specific performance to the extent such right would be

24 | available in the absence of this act, any causes of action, or
25| any theories on which liability may be based, except as

26 | specifically provided in this act;

27 (b) Bar or limt any defense, or create any new

28 | defense, except as specifically provided in this act; or

29 (c) Create any new rights, causes of action, or

30| theories on which liability may be based.

31
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(15) To the extend that an arbitration clause in a

contract for the sale, design, construction, or renodeling of

a dwelling conflicts with this section, this section shal

control .
Section 5. Contract of sale; provisions.--

(1) Upon entering into a contract for the sale,

construction, or renodeling of a dwelling, the contractor

subcontractor, supplier, or design professional shall provide

© 00 N o O W DN P

notice to the owner of the dwelling of the contractor,

=
o

subcontractor, supplier, or design professional's right to
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[N

offer to cure construction defects or pay to settle alleged

=
N

construction defects before a clai mant nmay conrence an action

=
w

agai nst the contractor, subcontractor, supplier, or design

=
N

prof essional. Such notice nust be conspi cuous and nay be

=
a1

i ncluded as part of the contract.

=
(o))

(2) The notice required by subsection (1) nust be in

=
\l

substantially the follow ng form

e
©

FLORI DA LAW CONTAI NS | MPORTANT REQUI REMENTS YOU MUST FOLLOW
BEFORE YOU MAY FILE A LAWSUI T FOR DEFECTI VE CONSTRUCTI ON
AGAI NST A CONTRACTOR, SUBCONTRACTOR, SUPPLI ER, OR DESI GN
PROFESSI ONAL FOR AN ALLEGED CONSTRUCTI ON DEFECT I N YOUR HOVE
SI XTY DAYS BEFORE YQU FI LE YOUR LAWSUI T, YOU MUST DELI VER TO
THE CONTRACTOR, SUBCONTRACTOR, SUPPLI ER, OR DESI GN
PROFESSI ONAL A WRI TTEN NOTI CE OF ANY CONSTRUCTI ON CONDI TI ONS
YOU ALLEGE ARE DEFECTI VE AND PROVI DE YOUR CONTRACTOR AND ANY
SUBCONTRACTORS, SUPPLI ERS, OR DESI GN PROFESSI ONALS THE
OPPORTUNI TY TO | NSPECT THE ALLEGED CONSTRUCTI ON DEFECTS AND
MAKE AN COFFER TO REPAI R OR PAY FOR THE ALLEGED CONSTRUCTI ON
DEFECTS. YOU ARE NOT OBLI GATED TO ACCEPT ANY OFFER MADE BY THE
CONTRACTOR OR ANY SUBCONTRACTORS, SUPPLIERS, OR DESI GN
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PROFESSI ONALS. THERE ARE STRI CT DEADLI NES AND PROCEDURES UNDER
FLORI DA LAW AND FAI LURE TO FOLLOW THEM NMAY AFFECT YOUR

ABILITY TO FILE A LAWSUI T.
Section 6. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of this act which can be given effect without the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 7. This act shall take effect upon becoming a
| aw and shall apply to all actions accruing on or after the
ef fective date.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill CS/ 1286

tion of "action" to exclude actions for persona

Revi ses definitio
to have occurred as a result of a construction

i
infury alleged
de%ecY. J
Changes the nunber of days from 60 to 45.

Revi ses definition for constructi on defect to excl ude
provisions relating to standards.

Renoves provisions relating to actions required, by honeowner,

condonm ni um or cooperative associ ations regarding
construction defects under the CS
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