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1 CHAMBER ACTI ON
2
3
4
5
6/ The Conmittee on Local Governnent & Veterans' Affairs recomends
7| the foll ow ng:
8
9 Conmittee Substitute
10 Renove the entire bill and insert:
11 A bill to be entitled
12 An act relating to the Florida Interlocal Cooperation Act
13 of 1969; anending s. 163.01, F.S.; providing procedures
14 for the approval of the transfer of powers between | oca
15 governnents and a legal entity for the acquisition of
16 wat er or wastewater facilities serving residents outside
17 the jurisdiction of the nmenbers of the |legal entity;
18 providing for alternative conpliance with s. 4, Art. VII
19 of the State Constitution; declaring a legal entity a
20 governnent authority under certain circunstances;
21 requiring a county to reserve the power to review and
22 approve rates under certain circunstances; prohibiting a
23 | egal entity fromreceiving i ncome generated from
24 custoners under certain circunstances; granting a county
25 the right to acquire facilities of a legal entity serving
26 residents outside the jurisdiction of the nenbers of the
27 | egal entity under certain circunstances; providing for
28 retroactive application; anending s. 367.081, F.S.
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29 prohi biting the consideration by the Public Service
30 Conmi ssion of certain gains or |osses when establishing
31 utility rates; providing an effective date.

32
33| Be It Enacted by the Legislature of the State of Florida:

35 Section 1. Paragraph (g) of subsection (7) of section
36| 163.01, Florida Statutes, is anended to read:

37 163.01 Florida Interlocal Cooperation Act of 1969.--
38 (7)

39 (g)1. Notwi thstanding any other provisions of this

40| section, any separate |legal entity created under this section,
41| the menbership of which is limted to nmunicipalities and

42| counties of the state, nmay acquire, own, construct, inprove,

43| operate, and manage public facilities, or finance facilities on
44| behal f of any person, relating to a governnmental function or

45/ purpose, including, but not limted to, wastewater facilities,
46| water or alternative water supply facilities, and water reuse
47| facilities, which nmay serve populations within or outside of the
48| menbers of the entity. Notw thstanding s. 367.171(7), any

49| separate legal entity created under this paragraph is not

50| subject to comm ssion jurisdiction and may not provide utility
51| services within the service area of an existing utility system

52| unless it has received the consent of the utility. A separate

53| legal entity, other than a water supply authority created
54| pursuant to ss. 373.1962 and 373.1963, which seeks to acquire
55| any public facilities that serve popul ations outside of the

56| jurisdiction of menbers of the entity nust notify in witing
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571 each host governnent of the contenpl ated acquisition prior to

58 any transfer of ownership, use, or possession of any utility

59| assets to such separate |legal entity. The potential acquisition

60| notice nust be provided in witing to the | egislative head of

61| the governing body of the host governnent and its chief

62| adm nistrative officer and provide the nane and address of a

63| contact person of the separate legal entity for the recei pt of

64| information on the contenpl ated acquisition. Wthin 45 days

65| followi ng receipt of the notice, the host governnment may adopt a

66| nenbership resolution indicating its intent to becone a nenber

67| of the separate legal entity, a prohibition resolution to

68| prohibit the acquisition by the separate |legal entity of public

69| facilities within its jurisdiction, an approval resol ution

70| prescribing any restrictions on the proposed acqui sition

71| required by the host |ocal governnent, or take no action of any

72| kind. If a host governnment adopts a nenbership resol ution, the

73| separate legal entity shall accept the host governnent as a

74| nenber prior to any transfer of ownership, use, or possession of

75| the public facilities on the sane basis as its existing nenbers.

76| |If a host governnent adopts a prohibition resolution, the

77| separate legal entity may not acquire the public facilities

78] within such host governnent’s territory without specific consent

79| of the host governnent by future resol ution. For purposes of

80| this paragraph, a “host governnment” is the governing body of the

81| county if a mpjority of the retail utility custoners to be

82| served by the acquired public facilities within the county

83| reside in the unincorporated area or is the governing body of a

84| municipality if the nagjority of the retail utility custonmers to
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85| be served by the acquired public facilities reside within the

86 nunici pal boundaries. A host governnent shall, in its adoption

87| of an approval resolution or a nenbership resolution or by a

88| resol ution adopted subsequent to the closing of an acquisition,

89| reserve the right to review and approve as fair and reasonabl e

90| the rates, charges, and custoner classifications adopted by the

91| separate legal entity for the use of the acquired public

92| facilities within the jurisdiction of the host |ocal governnent.

93| Such right of rate review and approval by the host | ocal

94| governnent is subject to the obligation of the separate | egal

95| entity to establish rates and charges that conply with the

96| requirements contained in any resolution or trust agreenent

971 relating to the issuance of bonds to acquire and i nprove the

98| affected public facilities and such right does not affect the

99| obligation of the separate |legal entity to set rates at a | eve

100| sufficient to pay debt service on its obligations issued in

101 relation to the affected public facilities. A separate |egal

102| entity created under this section shall be a governnental

103 authority for purposes of chapter 367. This paragraph is an

104| alternative provision otherw se provided by |law as authorized in
105 s. 4, Art. VIII of the State Constitution for any transfer of

106 power as a result of an acquisition of public facilities by a

107| separate legal entity froma nmunicipality, county, or special

108| district. The entity may finance or refinance the acquisition,
109| construction, expansion, and inprovenent of such facilities
110| relating to a governnmental function or purpose through the
111| issuance of its bonds, notes, or other obligations under this

112| section or as otherw se authorized by law. The entity has al
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113| the powers provided by the interlocal agreenent under which it
114 is created or which are necessary to finance, own, operate, or
115| manage the public facility, including, without limtation, the
116/ power to establish rates, charges, and fees for products or

117| services provided by it, the power to |evy special assessnents,
118| the power to sell or finance all or a portion of such facility,
119| and the power to contract with a public or private entity to
120| manage and operate such facilities or to provide or receive

121| facilities, services, or products. Except as may be |imted by
122| the interlocal agreenent under which the entity is created, al
123| of the privileges, benefits, powers, and terns of s. 125.01,
124\ relating to counties, and s. 166.021, relating to

125/ municipalities, are fully applicable to the entity. However,
126/ neither the entity nor any of its nenbers on behalf of the

127 entity may exerci se the power of em nent domain over the

128| facilities or property of any existing water or wastewater plant
129| wutility system nor may the entity acquire title to any water or
130| wastewater plant utility facilities, other facilities, or

131| property which was acquired by the use of em nent domain after
132 the effective date of this act. Bonds, notes, and ot her

133| obligations issued by the entity are issued on behalf of the
134| public agencies that are nenbers of the entity.

135 2. Any entity created under this section nmay al so issue
136/ bond anticipation notes in connection with the authorization,
137| issuance, and sale of bonds. The bonds nay be issued as seria
138/ bonds or as term bonds or both. Any entity may issue capital
139| appreciation bonds or variable rate bonds. Any bonds, notes, or

140 other obligations nmust be authorized by resolution of the
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141| governing body of the entity and bear the date or dates; mature
142| at the tinme or tinmes, not exceeding 40 years fromtheir

143| respective dates; bear interest at the rate or rates; be payable
144 at the tinme or tines; be in the denom nation; be in the form

145/ carry the registration privileges; be executed in the manner; be
146| payable fromthe sources and in the medi umor paynent and at the
147| place; and be subject to the terns of redenption, including

148| redenption prior to maturity, as the resolution may provide. If
149| any officer whose signature, or a facsimle of whose signature,
150 appears on any bonds, notes, or other obligations ceases to be
151| an officer before the delivery of the bonds, notes, or other

152| obligations, the signature or facsimle is valid and sufficient
153| for all purposes as if he or she had remained in office until

154| the delivery. The bonds, notes, or other obligations my be sold
155| at public or private sale for such price as the governi ng body
156 of the entity shall determ ne. Pending preparation of the

157| definitive bonds, the entity may issue interimcertificates,

158| which shall be exchanged for the definitive bonds. The bonds may
159| be secured by a formof credit enhancenent, if any, as the

160| entity deens appropriate. The bonds nay be secured by an

161| indenture of trust or trust agreenment. In addition, the

162| governing body of the legal entity may del egate, to an officer,
163| official, or agent of the legal entity as the governing body of
164 the legal entity nay select, the power to determ ne the ting;

165 manner of sale, public or private; maturities; rate of interest,
166 which nay be fixed or nay vary at the tine and in accordance

167 with a specified forrmula or nethod of determ nation; and other

168/ terms and conditions as nmay be deened appropriate by the
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169| officer, official, or agent so designated by the governing body
170| of the legal entity. However, the anmount and maturity of the

171| bonds, notes, or other obligations and the interest rate of the
172| bonds, notes, or other obligations nust be within the limts

173| prescribed by the governing body of the legal entity and its

174| resolution delegating to an officer, official, or agent the

175 power to authorize the issuance and sal e of the bonds, notes, or
176| ot her obligations.

177 3. Bonds, notes, or other obligations issued under

178| subparagraph 1. nmay be validated as provided in chapter 75. The
179| conplaint in any action to validate the bonds, notes, or other
180| obligations nust be filed only in the Crcuit Court for Leon

181| County. The notice required to be published by s. 75.06 nmust be
182| published in Leon County and in each county that is a nenber of
183| the entity issuing the bonds, notes, or other obligations, or in
184| which a nenber of the entity is |ocated, and the conpl aint and
185| order of the circuit court nust be served only on the State

186| Attorney of the Second Judicial Grcuit and on the state

187| attorney of each circuit in each county that is a nenber of the
188| entity issuing the bonds, notes, or other obligations or in

189| which a nenber of the entity is |ocated. Section 75.04(2) does
190| not apply to a conplaint for validation brought by the |egal

191| entity.

192 4. The acconplishnment of the authorized purposes of a

193| legal entity created under this paragraph is in all respects for
194| the benefit of the people of the state, for the increase of

195| their commerce and prosperity, and for the inprovenent of their

196| health and living conditions. Since the legal entity wll
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197| performessential governnmental functions in acconplishing its
198| purposes, the legal entity is not required to pay any taxes or
199| assessnents of any kind whatsoever upon any property acquired or
200 wused by it for such purposes or upon any revenues at any tine
201| received by it. The bonds, notes, and other obligations of an
202| entity, their transfer and the income therefrom including any
203 profits made on the sale thereof, are at all times free from
204| taxation of any kind by the state or by any political

205| subdivision or other agency or instrunmentality thereof. The

206 exenption granted in this subparagraph is not applicable to any
207| tax inposed by chapter 220 on interest, incone, or profits on
208| debt obligations owned by corporations.

209 5. Subsequent to the acquisition or construction of any

210 wastewater facilities, water or alternative water supply

211| facilities, or water reuse facilities by a separate legal entity

212| created pursuant to this subsection, revenues or other inconme of

213| any description may not be transferred or paid to a nenber of a

214| separate legal entity or to any other county or nunicipality

215| fromuser fees or other charges or revenues generated from

216| custoners not physically |located within the jurisdictional or

217| service delivery boundaries of the nenber or the county or

218 nunicipality receiving the transfer or paynent. Any transfer or

219| paynent to a nenber or other |ocal governnent shall be solely

2201 fromuser fees or other charges or revenue generated from

221| custoners physically located within the jurisdictional or

222| service delivery boundaries of the nenber or the | ocal

223| governnent receiving the transfer or paynent.
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224 6. The host governnent is guaranteed the right to acquire

225! any utility within its boundaries owned by the separate | ega

226| entity. The separate |legal entity shall sell and transfer a

2271 wutility to a host governnent for an anmount equal to any

228| outstandi ng i ndebt edness associated with the utility to be sold

229 and transferred or an anount determ ned pursuant to any

230| resolution, trust agreenent, or other financing docunent plus

231| the reasonabl e transaction costs incurred by the separate | egal

232 entity to conplete the sale and transfer.

233 Section 2. The acquisition requirenents contained in the
234 anmendnment to s. 163.01(7)(g)l., Florida Statutes, provided in

235| this act which condition the acquisition by a separate | egal

236| entity of public facilities that serve popul ati ons outsi de of

237| the nmenbers of the entity on the provision by such separate

238| legal entity of a potential acquisition notice to all host
239| governnents, as defined ins. 163.01(7)(g)1., Florida Statutes,
240/ and on the granting to a host governnent the opportunity to

241| adopt a nenbership resolution, a prohibition resolution, or an

242| approval resolution shall be retroactively applied and

243| substantial conpliance with such acquisition requirenents shal

244 be a specific condition of any acqui sition subsequent to

245 Septenber 1, 2002, of public facilities by a separate | ega

246 entity created by interlocal agreenent pursuant to s.

247 163.01(7)(g)1., Florida Statutes, pursuant to an acquisition

248| agreenent entered into prior or subsequent to Septenber 1, 2002.

249 Section 3. Paragraph (c) is added to subsection (2) of
250| section 367.081, Florida Statutes, to read:
251 367.081 Rates; procedure for fixing and changing. - -
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252 (2)

253 (c) In establishing rates for a utility, the conm ssion

254| shall not consider any gain or |oss on the sale or condennation

255| of a utility’'s assets that results in the |oss of custoners

256| served by such assets and the associated future custoner revenue

257| streans. Any such gain or |oss shall be borne by the

258| shareholders of the utility.

259 Section 4. This act shall take effect upon becom ng a | aw
260 and shall apply retroactively to Septenber 1, 2002.
261
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