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HB 1293 2003
A Dbill to be entitled

An act relating to certificates of need; anending s.
408.039, F.S.; elimnating the requirenent that an
existing health care facility nmust be in the sane district
toinitiate or intervene in an adm nistrative hearing
regarding the issuance of a certificate of need; requiring
health care facilities that challenge the issuance of a
certificate of need to post bond or establish an escrow
account; providing for an award and recovery of certain
costs and revenue | osses by successful certificate of need
applicants fromfacilities that chall enge the issuance of
the certificate of need; providing for the award to be
made by an administrative |law judge and to be enforceable

as an agency final order; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) of section 408.039, Florida
Statutes, is anended to read:

408. 039 Review process.--The review process for
certificates of need shall be as follows:

(5) ADM NI STRATI VE HEARI NGS. - -

(a) Wthin 21 days after publication of notice of the
St ate Agency Action Report and Notice of Intent, any person
aut hori zed under paragraph (c) to participate in a hearing my
file a request for an admi nistrative hearing; failure to file a
request for hearing within 21 days of publication of notice
shall constitute a waiver of any right to a hearing and a waiver
of the right to contest the final decision of the agency. A copy

of the request for hearing shall be served on the applicant.
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HB 1293 2003
(b) Hearings shall be held in Tallahassee unl ess the

adm ni strative |aw judge determ nes that changing the | ocation
will facilitate the proceedings. The agency shall assign
proceedi ngs requiring hearings to the Division of Adm nistrative
Hearings of the Departnent of Managenent Services within 10 days
after the tine has expired for requesting a hearing. Except upon
unani nous consent of the parties or upon the granting by the
adm nistrative |law judge of a notion of continuance, hearings
shall conmence within 60 days after the adm nistrative |aw judge
has been assigned. Al parties, except the agency, shall bear
their own expense of preparing a transcript. In any application
for a certificate of need which is referred to the Division of
Adm ni strative Hearings for hearing, the adm nistrative | aw
j udge shall conplete and submt to the parties a recomended
order as provided in ss. 120.569 and 120.57. The recomended
order shall be issued within 30 days after the receipt of the
proposed reconmended orders or the deadline for subm ssion of
such proposed recommended orders, whichever is earlier. The
di vi sion shall adopt procedures for adm nistrative hearings
whi ch shall maxi m ze the use of stipulated facts and shal
provi de for the adm ssion of prepared testinony.

(c) In adm nistrative proceedi ngs chal l engi ng the issuance

or denial of a certificate of need, only applicants considered

by the agency in the sane batching cycle are entitled to a

conparative hearing on their applications. BExisting-health-care
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(d)1. A facility seeking to challenge or intervene in the

i ssuance of a certificate of need shall be required to place in

escrow or acquire and provide a bond in an anmount equal to 25

percent of the proposed project cost or $500, 000, whichever is

greater.
2. Should the challenge to a certificate of need

application fail and the application be approved in a final

order no | onger subject to appeal, the applicant may recover

fromthe challenging facility all costs of litigation, including

a reasonable attorney’s fee, as well as the value of the net

revenue | ost by the applicant as a result of the delay in

i ssuance caused by the chall enge. The anpbunt of the costs and

| ost revenues shall be determ ned by an administrative | aw judge

of the Division of Adm nistrative Hearings as a final order.

3. An award provided under subparagraph 2. shall be

recovered fromthe escrow account established under subparagraph

1. If the amount in the escrow account is insufficient to cover

the total anmbunt to be recovered, the bal ance shall be

enforceable as an obligation created by final order of the

agency.
4. In lieu of establishing the escrow account required

under subparagraph 1., a bond in the sane or greater anount nmay

be provided to satisfy such requirenent.

(e)ed) The applicant's failure to strictly conply with the
requi renments of s. 408.037(1) or paragraph (2)(c) is not cause
for dismssal of the application, unless the failure to conply
inpairs the fairness of the proceeding or affects the
correctness of the action taken by the agency.

(f)ee) The agency shall issue its final order within 45

days after receipt of the recommended order. If the agency fails
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HB 1293 2003
to take action within such tine, or as otherw se agreed to by

the applicant and the agency, the applicant may take appropriate
| egal action to conpel the agency to act. \Wen nmaking a
determination on an application for a certificate of need, the
agency is specifically exenpt fromthe tine limtations provided
ins. 120.60(1).

Section 2. This act shall take effect July 1, 2003.
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