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2003
A Dbill to be entitled

An act relating to phosphate m ning; anmending s. 373.414,
F.S.; providing additional criteria for activities within
wat er sheds; revising conditions under which wetl ands
reclamation activities for phosphate and heavy m nerals

m ning are considered appropriate mtigation under pt. IV
of ch. 373, F.S.; providing for applicability of certain
provi sions to watersheds rather than drainage basins;
provi di ng additional conditions under which the governing
board of a water managenent district and the Departnent of
Environnental Protection shall consider phosphate m ning
activities to neet specified cunul ative inpact

requi renents; providing construction; requiring a
currul ati ve anal ysis of specified inpacts prior to any

nodi ficati on or expansion of existing phosphate m ning
activities and new phosphate mning activities; defining
"prospective phosphate m nes"; anending s. 378.035, F. S.;
revising provisions relating to the use of funds within

t he Nonmandatory Land Recl amati on Trust Fund; renoving
obsol ete provisions; renoving provisions relating to the
deposit and use of funds derived fromregistration fees
under the phosphogypsum managenent prograny renovi ng
provisions relating to the availability of specified funds
in the event that the nonmandatory | and recl amation
program encunbers all the funds in the Nonmandatory Land
Recl amati on Trust Fund; amending s. 403.4154, F.S.;
providing financial responsibility requirenents for mning
activity and phosphogypsum stack systens; anmendi ng s.

403. 4155, F.S., relating to rul emaking authority of the

Departnment of Environnental Protection wth respect to
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phosphogypsum managenent; renovi ng obsol ete provisions;

provi ding severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (6) and (8) of section 373.414,
Florida Statutes, are anended to read:

373.414 Additional criteria for activities within
wat er sheds A—surface—waters—and—wetlands. - -

(6)(a) The Legislature recognizes that sone m ning

activities that may occur in waters of the state nust | eave a
deep pit as part of the reclamation. Such deep pits nay not neet
t he established water quality standard for dissolved oxygen
bel ow the surficial |ayers. Were such mning activities
otherwi se neet the permtting criteria contained in this
section, such activities may be eligible for a variance fromthe
establ i shed water quality standard for dissol ved oxygen within
the | ower |ayers of the reclained pit.

(b) Wetlands reclamation activities for phosphate and
heavy m neral s m ning undertaken pursuant to chapter 378 shal
be considered appropriate mtigation for this part if they
mai ntain or inprove the water quality and the function of the
bi ol ogi cal systens present at the site prior to the commencenent

of mining activities, and the requirenents of subsection (8) are

net.
(c) Wetlands reclamation activities for fuller's earth

m ni ng undertaken pursuant to chapter 378 shall be considered

appropriate mtigation for this part if they maintain or inprove

the water quality and the function of the biological systens

present at the site prior to the comencenent of m ning
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activities, unless the site features nake such recl anati on

i npracticable, in which case the reclanmation nust offset the
regul ated activities' adverse inpacts on surface waters and
wet | ands.

(d) Onsite reclamation of the mne pit for Iimerock and
sand mning shall be conducted in accordance with the
requi renments of chapter 378.

1. Mtigation activities for linmerock and sand m ni ng nust
of fset the regulated activities' adverse inpacts on surface
waters and wetlands. Mtigation activities shall be | ocated on
site, unless onsite mtigation activities are not feasible, in
whi ch case, offsite mtigation as close to the activities as
possi bl e shall be required. However, mtigation banking may be
an acceptable formof mtigation, whether on or off site, as
j udged on a case-by-case basis.

2. The ratio of mitigation-to-wetlands |oss shall be
determ ned on a case-by-case basis and shall be based on the
quality of the wetland to be inpacted and the type of mtigation
pr oposed.

(8)(a) The governing board or the departnent, in deciding
whether to grant or deny a permt for an activity regul ated
under this part shall consider the cunul ative inpacts upon
surface water and wetlands, as delineated in s. 373.421(1),
wi thin the sane drainage basin as defined in s. 373.403(9), of:

1. The activity for which the permit is sought.

2. Projects which are existing or activities regul ated
under this part which are under construction or projects for
which permits or determnations pursuant to s. 373.421 or s.
403. 914 have been sought.
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3. Activities which are under review, approved, or vested

pursuant to s. 380.06, or other activities regulated under this
part which may reasonably be expected to be |ocated within
surface waters or wetlands, as delineated in s. 373.421(1), in
t he sane wat er shed drathage—basin—as—defined+n—s—373-403(9),
based upon the conprehensive plans, adopted pursuant to chapter
163, of the local governnents having jurisdiction over the
activities, or applicable |and use restrictions and regul ati ons.
(b) If an applicant proposes mtigation within the sane
wat er shed drainage—basin as the adverse inpacts to be mtigated,
and if the mtigation offsets these adverse inpacts, the
governi ng board and departnent shall consider the regul ated
activity to neet the cunul ative inpact requirenents of paragraph

(a). However, for phosphate mning activities, an applicant nust

al so denonstrate that the direct and indirect curul ative i npact

of changes in water flows and |levels frommnm ning activities,

phosphogypsum st ack systens, and associ ated recl anati on

activities will not adversely affect surface water, ground

wat er, wetl and, upland, aquatic, and estuarine habitats, |isted

speci es, and other natural systemfeatures within the sane

wat ershed. This paragraph may not be construed to prohibit
mtigation outside the watershed drainrage—basin which offsets

t he adverse inpacts within the watershed drainagebasin.
(c) Prior to any nodification or expansion of existing

phosphate mning activities and any new phosphate m ni ng

activities, including, but not linmted to, approvals, permt

i ssuance, and any mning activities wwthin the Peace Ri ver

Wat er shed pursuant to this part, or chapter 373, the departnent

shal|l require the operator or applicant to conplete a cunul ative

anal ysis of the inpacts throughout the watershed that may result
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from phosphate m ning activities, including phosphogypsum st ack

system operations and cl osure, reclanation, and other rel ated

activities on natural systens. Such cunul ative anal ysis shal

eval uate the collective inpacts of all permtted and exenpt

exi sting phosphate m nes and all prospective nmnes, including

direct and indirect inpacts on: surface waters; ground waters;

upl and, wetland, aquatic, and estuarine habitats; |isted

speci es; and other natural systemfeatures. For purposes of the

section, prospective phosphate nines include all |ands that have

been identified for phosphate mining in any plan conpl et ed

pursuant to chapter 163 or chapter 378, or identified for

phosphate mning in any request for approval submtted to any

federal, state, regional or a local governnent agency, and have

not been permanently excluded from m ning by acquisition for

conservation purposes or by conservati on easenent.
Section 2. Section 378.035, Florida Statutes, is anended
to read:

378.035 Departnent responsibilities and duties with
respect to Nonnmandatory Land Recl amati on Trust Fund.--

(1) The departnment shall adm nister the Nonmandatory Land
Recl amati on Trust Fund.

(2)(a) The departnent shall verify that reclanmation
activities or portions thereof have been acconplished in
accordance with the reclanmation contract and shall certify the
cost of such reclamation activities to the Conptroller for
rei mbur senent .

(b) Beginning in 1985, the departnent shall determ ne the
maxi mum dol | ar anmpbunt a | andowner may be rei nbursed per

recl ai med acre under an approved recl anati on program
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(c) Nothing in this act precludes a | andowner from

perform ng the reclamation pursuant to the approved recl anati on
program provided the | andowner conplies with the provisions of
this act.

(3) If an applicant who has signed a reclamation contract
abandons the reclamation programprior to substantial conpletion
of the program the departnent nay spend the remaini ng bal ance
of funds not expended under the contract to conplete the
program

(a) The contract anobunt and any anounts spent by the
departnent in excess of the remaini ng bal ance of the funds under
the contract becone a lien upon the property, enforceable
pursuant to chapter 85. The noneys received as a result of a
lien foreclosure or as repaynent shall be deposited into the
trust fund.

(b) If the land acquired pursuant to the lien foreclosure
has recreational or wildlife value, the departnment nay retain
ownership as with other property acquired pursuant to s.
378.036. If the departnent sells the property, the departnment
shal | deposit the proceeds of the sale into the trust fund.

(4) Interest on noneys deposited in the Nonmandatory Land
Recl amation Trust Fund shall accrue to that fund.

(5) OrJuly—1—2001$50 mllionof the unencunbered Funds
wi thin the Nonmandatory Land Recl amati on Trust Fund are al so

aut hori zed reserved for use by the departnent for the follow ng

pur poses.
(a) Fhesereserved-npbneys—aretobeused To reclaimlands

di sturbed by the severance of phosphate rock on or after July 1,

1975, in the event that a mi ning conpany ceases nining and the

associ ated reclamation prior to all |ands disturbed by the
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operation being reclai ned. Mneys expended by the departnent to

acconplish reclamati on pursuant to this subsection shall becone
a lien upon the property enforceabl e pursuant to chapter 85. The
noneys received as a result of a lien foreclosure or as
repaynent shall be deposited into the trust fund. In the event
the noney received as a result of lien foreclosure or repaynent
is less than the anbunt expended for reclamation, the departnent
shal |l use all neans available to recover, for the use of the
fund, the difference fromthe affected parties. Paragraph (3)(b)
shal |l apply to lands acquired as a result of a lien foreclosure.
(b) The departnent mayalso expend funds fromthe $50
mH-Honreservefund For the abatenment of an inm nent hazard as
provi ded by s. 403.4154(4)(3) and for the purpose of closing an
abandoned phosphogypsum stack system and carryi ng out
postclosure care as provided by s. 403.4154(6)¢5). Fees

(6)(a) Up to one-half of the interest inconme accruing to

the funds reserved by subsection (5) shall be available to the
departnment annually for the purpose of funding basic managenent
or protection of reclainmed, restored, or preserved phosphate
| ands:

1. Wich have wildlife habitat value as determ ned by the
Bureau of M ne Recl amati on

2. \Wich have been transferred by the |andowner to a

public agency or a private, nonprofit |and conservation and
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managenent entity in fee sinple, or which have been nmade subject

to a conservation easenent pursuant to s. 704.06; and
3. For which other managenent funding options are not

avai |l abl e.

These funds may, after the basic managenent or protection has
been assured for all such | ands, be conbined with other

avail abl e funds to provide a higher |evel of nmanagenent for such
| ands.

(b) Up to one-half of the interest incone accruing to the
funds reserved by subsection (5) shall be available to the
departnment annually for the sol e purpose of funding the
departnent’'s inplenentation of:

1. The NPDES permtting program authorized by s. 403. 0885,
as it applies to phosphate m ning and beneficiation facilities,
phosphate fertilizer production facilities, and phosphate
| oadi ng and handling facilities;

2. The regulation of danms in accordance wi th departnment
rule 62-672, Florida Adm nistrative Code; and

3. The phosphogypsum managenent program pursuant to s.
403. 4154 and departnent rule 62-673, Florida Adm nistrative
Code.

On or before August 1 of each fiscal year, the departnent shall
prepare a report presenting the expenditures using the interest
income allocated by this section nade by the departnent during

the imedi ately preceding fiscal year, which report shall be

avai l abl e to the public upon request.
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(7)68> The departnent may not accept any applications for
nonmandatory | and recl amati on prograns after Novenber 1, 2008.

(8)9)> The Bureau of Mne Reclamation shall review the
sufficiency of the Nonmandatory Land Recl amation Trust Fund to
support the stated objectives and report to the secretary
annual ly with recomendati ons as appropriate. The report
subm ttal for calendar year 2008 shall specifically address the
effect of providing a future refund of fees paid pursuant to s.
403. 4154(5)4)- following certification of stack closure pursuant
to departnment rules, and the report shall be submtted to the
Governor, the President of the Senate, and the Speaker of the
House of Representatives on or before March 1, 2009.

Section 3. Section 403.4154, Florida Statutes, is amended
to read:

403. 4154 Phosphogypsum nmanagenent program --

(1) DEFINITIONS. --As used in this section, the term

(a) "Departnent"” nmeans the Departnent of Environnenta
Protection.

(b) "Existing stack"” neans a phosphogypsum stack, as
defined in paragraph (d), that is:

1. In existence in this state on May 12, 1993; or

2. Constructed in this state after May 12, 1993, and for

whi ch the departnent has received a certification of conpletion
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of construction submtted by the owner of the newly constructed

phosphogypsum st ack.

The term "existing stack"” does not include a phosphogypsum st ack
that has been closed pursuant to a departnent permt or order.

(c) "Phosphogypsuni neans cal cium sul fate and byproducts
produced by the reaction of sulfuric acid with phosphate rock to
produce phosphoric aci d.

(d) "Phosphogypsum stack"” neans any defined geographic
area associated wth a phosphoric acid production facility in
whi ch phosphogypsum i s di sposed of or stored, other than within
a fully encl osed building, container, or tank.

(e) "Phosphogypsum stack systent neans the phosphogypsum
stack, pile, or landfill, together with all punps, piping,

di tches, drainage conveyances, water-control structures,
col l ection pools, cooling ponds, surge ponds, and any ot her

coll ection or conveyance system associated with the transport of
phosphogypsum fromthe plant to the phosphogypsum stack, its
managenent at the stack, and the process-wastewater return to

t he phosphoric acid production or other process. This definition
specifically includes toe drain systens and ditches and ot her

| eachate col |l ection systens but does not include conveyances
within the confines of the fertilizer production plant or

exi sting areas used in energency circunstances caused by
rainfall events of high volune or duration for the tenporary
storage of process wastewater to avoid discharges to surface

wat ers of the state, which process wastewater nust be renoved
fromthe tenporary storage area as expeditiously as possible,

but not to exceed 120 days after each energency.
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(f) "Process wastewater"™ means any water that, during

manuf acturi ng or processing, cones into direct contact with or
results fromthe production or use of any raw materi al,

i nt ernedi ate product, finished product, byproduct, or waste
product, along with any |eachate or runoff fromthe
phosphogypsum stack system This term does not include
cont am nat ed nonprocess wastewater as that termis defined in 40
C F.R part 418.11(c).

(2) REGULATORY PROGRAM - -

(a) It is the intent of the Legislature that the
departnent devel op a programfor the sound and effective
regul ati on of phosphogypsum stack systens in the state.

(b) The departnent shall adopt rules that prescribe
accept abl e constructi on designs for new or expanded
phosphogypsum st ack systens and that prescribe permtting
criteria for operation, closure criteria, long-termcare
requi renents, and closure financial responsibility requirenents
for phosphogypsum stack systens.

(3) FINANCI AL RESPONSI BI LI TY REQUI REMENTS FOR M NI NG
ACTI VITY AND PHOSPHOGYPSUM STACK SYSTEMS. - -

(a) On or before August 1, 2003, there shall be filed with

t he departnent a surety bond in an anount equal to the cost of

closure of all existing mnes and phosphogypsum stack systens

i ncluding the cost of disposal of all process water for each

permtted, exenpt, existing, and approved phosphate m ne and

phosphogypsum st ack system For all new mning activity,

phosphogypsum st ack systens and expansi ons of exi sting

activities and existing phosphogypsum stack systens approved or

permtted after January 1, 2002, in order to receive a permt or

approval, owners or operators shall provide financi al
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responsibility in the formof a surety bond in favor of the

departnent that covers the cost of closure for the phosphogypsum

stack system all mning activities and all reclanmation. Cost

of closure shall include, but not be limted to:

1. The cost of treatnment and appropriate di sposal of al

process wastewater, both ponded and pore, in the system

2. Al construction work necessary to properly close the

systemin accordance with departnent rules; and

3. All costs associated with long-termcare of the cl osed

system all mning activities, and all reclamation, including

mai nt enance and nonitoring, in accordance with departnent rules.
(4) 3> ABATEMENT OF | MM NENT HAZARD. - -
(a) The departnment nay take action to abate or

substantially reduce any inm nent hazard caused by the physical
condi ti on, maintenance, operation, or closure of a phosphogypsum
stack system

(b) An inmm nent hazard exists if the physical condition,
mai nt enance, operation, or closure of a phosphogypsum st ack
system creates an i medi ate and substantial danger to hunan
heal th, safety, or welfare or to the environnment. A
phosphogypsum stack systemis presuned not to cause an i mm nent
hazard if the physical condition and operation of the system are
in conpliance with all applicable departnent rules.

(c) If the departnment determ nes that the physical
condi ti on, maintenance, operation, or closure of a phosphogypsum
stack system poses an i mm nent hazard, the departnent shal
request access to the property on which such stack systemis
| ocated fromthe owner or operator of the stack systemfor the
pur poses of taking action to abate or substantially reduce the

i mm nent hazard. If the departnent, after reasonable effort, is
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unable to tinely obtain the necessary access to abate or

substantially reduce the i mm nent hazard, the departnent may
institute action in its own nane, using the procedures and
remedi es of s. 403.121 or s. 403.131, to abate or substantially
reduce an inm nent hazard. Whenever serious harmto human
heal th, safety, or welfare, to the environnment, or to private or
public property may occur prior to conpletion of an
adm ni strative hearing or other formal proceeding that m ght be
initiated to abate the risk of serious harm the departnent may
obtain fromthe court, ex parte, an injunction w thout paying
filing and service fees prior to the filing and service of
process.

(d) To abate or substantially reduce an inm nent hazard,
t he departnent nmay take any appropriate action, including, but
not limted to, using enployees of the departnent or contracting
with other state or federal agencies, with private third-party
contractors, or with the owner or operator of the stack system
or financing, conpensating, or funding a receiver, trustee, or
owner of the stack system to performall or part of the work.

(e) The departnent shall recover fromthe owner or
operat or of the phosphogypsum stack systemto the use of the
Nonmandat ory Land Recl amati on Trust Fund all nopbneys expended
fromthe fund, including funds expended prior to the effective
date of this section, to abate an i mm nent hazard posed by the
phosphogypsum st ack system plus a penalty equal to an anount
cal cul ated at 30 percent of such funds expended. This penalty
shal | be inposed annually, and prorated fromthe date of paynent
fromthe fund until the expended funds and the penalty are
repaid. If the departnent prevails in any action to recover

funds pursuant to this subsection, it nmay recover reasonable
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attorney's fees and costs incurred. Phosphogypsum may not be

deposited on a stack until all noneys expended fromthe fund in
connection with the stack have been repaid, unless the
department determ nes that such placenent is necessary to abate
or avoid an inmm nent hazard or unless otherw se authori zed by

t he depart nent.

(f) The departnent nmay inpose a |lien on the real property
on whi ch the phosphogypsum stack systemthat poses an i nmm nent
hazard is |located and on the real property underlying and ot her
assets |l ocated at associ ated phosphate fertilizer production
facilities equal in amount to the noneys expended fromthe
Nonmandat ory Land Recl amati on Trust Fund pursuant to paragraph
(d), including attorney's fees and court costs. The owner of any
property on which such a lien is inposed is entitled to a
rel ease of the lien upon paynent to the departnment of the lien
anount. The lien inposed by this section shall have dees—hot

take priority over any other pror—perfected lien on the real
property, personal property, or other assets referenced in this

paragraph, including, but not limted to, the associ ated
phosphate rock m ne and reserves.

(5)(4) REG STRATI ON FEES. - -

(a)l. The owner or operator of each existing phosphogypsum
stack who has not provided a performance bond, letter of credit,
trust fund agreenment, or closure insurance to denonstrate
financial responsibility for closure and | ong-term care shal
pay to the departnent a fee as set forth in this paragraph. Al
fees shall be deposited in the Nonmandat ory Land Recl amati on
Trust Fund.
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2. The amount of the fee for each existing stack shall be

$75,000 for each of the five 12-nonth periods following July 1,
2001.

3. The ampunt of the fee for any new stack for which the
owner or operator has not provided a performance bond, letter of
credit, trust fund agreenment, or closure insurance to
denonstrate financial responsibility for closure and | ong-term
care shall be $75,000 for each of the five 12-nonth peri ods
foll owi ng the i ssuance by the departnent of a construction
permt for that stack

4. Wthin 30 days after a phosphogypsum stack has been
certified as closed pursuant to rule 62-673.620(2) and (3),

Fl ori da Admi nistrative Code, the departnent shall refund to the
owner of the cl osed phosphogypsum stack an anmount fromthe
Nonmandat ory Land Recl amati on Trust Fund equal to the total
anount of fee paynents nade by the owner or operator to the fund
in connection with the closed phosphogypsum stack, except that
any refund becom ng payable prior to July 1, 2009, shall be paid
to the owner on or after that date.

(b) On or before August 1 of each year, the departnent
shall provide witten notice to each owner of an existing stack
of any fee payable for the 12-nonth period commenci ng on the
i medi ately preceding July 1. Each owner shall remt the fee to
t he departnment on or before August 31 of each year

(6) 5> CLOSURE OF ABANDONED SYSTEMS. - -

(a) The departnent may expend noney from the Nonnandatory
Land Reclamation Trust Fund to take all steps necessary to cl ose
a phosphogypsum stack systemand to carry out postclosure care
in accordance with departnent rules in effect as of the date of

comencenent of closure activities, subject to the conditions
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set forth in this subsection. To acconplish such cl osure and

postcl osure care, the departnent may take any appropriate
action, including, but not limted to, using enpl oyees of the
departnent or by contracting with other state or federal
agencies, with private third-party contractors, or with the
owner or operator of the stack system to performall or part of
t he work.

(b) The departnment may cl ose a phosphogypsum stack system
t hrough agreenent with the owner or by court order. In
determ ni ng whether closure is appropriate, the court shal
consi der whether closing the stack will protect human health,
safety, or welfare or the environnent; the useful |ife of the
stack; the effect of delaying closure on the stability of the
fund; the likelihood that the stack will be operated again; and
any other relevant factors. If the court finds that closure is
appropriate, the court may appoint a receiver to oversee the
cl osure or shall authorize departnent enpl oyees, agents, and
contractors to enter all |and owned by the owner of the
phosphogypsum st ack system for the perfornmance of closure and
postcl osure activities.

(c) The departnent may inpose a lien on the real property
on which a closed phosphogypsum stack systemis |ocated and on
the real property underlying and other assets |located at its
formerly associ ated phosphate fertilizer production facilities
equal in amobunt to the noneys expended fromthe Nonmandatory
Land Recl amation Trust Fund pursuant to this subsection for
cl osure and postcl osure care. The owner of any property on which
such a lien is inposed is entitled to a release of the lien upon
paynent to the department of the lien anpbunt and execution of an

agreenent to carry out postclosure care in accordance with
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applicable departnent rules. The lien inposed by this section

shal | have dees—not—take priority over any other prior—perfected

lien on the real property, personal property, or other assets

referenced in this paragraph, including, but not linmited to, the
associ at ed phosphate rock m ne and reserves.

Section 4. Section 403.4155, Florida Statutes, is anmended
to read:

403. 4155 Phosphogypsum managenent; rulemaki ng authority.--

- The Departnent of Environmental Protection shall adopt
rules to anend existing chapter 62-672, Florida Adm nistrative
Code, to ensure that inpoundnment structures and water conveyance
pi pi ng systens used in phosphogypsum nanagenent are desi gned and
mai ntained to neet critical safety standards. The rul es nust
requi re that any inpoundnment structure used in a phosphogypsum
stack system together with all punps, piping, ditches, drainage
conveyances, water control structures, collection pools, cooling
ponds, surge ponds, and any other collection or conveyance
system associ ated wi th phosphogypsum transport, cooling water,
or the return of process wastewater, is constructed using sound
engi neering practices and is operated to avoid spills or
di scharges of materials which adversely affect surface or ground
wat ers. The rules nust require that a phosphogypsum stack system
owner maintain a log detailing the owner's operating inspection
schedul e, results, and any corrective action taken based on the
i nspection results. The rul es nust require phosphogypsum stack
owners to maintain an energency contingency plan and denonstrate
the ability to nobilize equipnent and manpower to respond to
energency situations at phosphogypsum stack systens. The rules

nmust establish a reasonable tine period not to exceed 12 nont hs
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for facilities to neet the provisions of the rul es adopted

pursuant to this section.

Section 5. If any provision of this act or the application

t hereof to any person or circunstance is held invalid, the

invalidity shall not affect other provisions or applications of

the act which can be given effect without the invalid provision

or application, and to this end the provisions of this act are

decl ared sever abl e.

Section 6. This act shall take effect upon becom ng a | aw.
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