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2003
A Dbill to be entitled

An act relating to phosphogypsum managenent; anendi ng s.
403.4154, F.S.; providing a third-degree felony penalty
for willfully, knowingly, or with reckless indifference or
gross carel essness, msstating or msrepresenting the
financial condition or closure costs of an entity engaged
i n managi ng, owni ng, or operating a phosphogypsum stack or
stack system providing a fine of not nore than $50, 000
and inprisonnent for 5 years for each offense; prohibiting
corporate officers, owners, and operators of a
phosphogypsum stack or stack system from i ssuing dividends
or nmaking other distributions fromretained earnings in
the event of a failure of the owner or operator to neet
financial responsibility tests or regulatory requirenents
for phosphogypsum stack operations; providing a third-
degree felony penalty for violation; providing a fine of
not nore than $50,000 and inprisonnment for 5 years for
each of fense; providing grounds for appointnent by the
court of a receiver or custodian for the owner of a
phosphogypsum st ack or stack system providing
responsibility of the court-appointed receiver or
custodi an; authorizing the Departnent of Environnental
Protection to inpose a lien on the real, personal, and

i ntangi bl e property of the owner or operator of a
phosphogypsum stack systemin a specified anmount as a
result of actions by the departnent to abate or
substantially reduce an i mm nent hazard or to close a
phosphogypsum st ack system and carry out postclosure care;

provi ding severability; providing an effective date.
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HB 1365 2003
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 403.4154, Florida Statutes, is anmended
to read:

403. 4154 Phosphogypsum nmanagenent program --

(1) DEFINITIONS. --As used in this section, the term

(a) "Departnent" nmeans the Departnent of Environnental
Prot ecti on.

(b) "Existing stack"” nmeans a phosphogypsum stack, as
defined in paragraph (d), that is:

1. In existence in this state on May 12, 1993; or

2. Constructed in this state after May 12, 1993, and for
whi ch the departnent has received a certification of conpletion
of construction subnmtted by the owner of the newly constructed

phosphogypsum st ack.

The term "existing stack" does not include a phosphogypsum st ack
t hat has been cl osed pursuant to a departnment permt or order.

(c) "Phosphogypsuni neans cal ci um sul fate and byproducts
produced by the reaction of sulfuric acid with phosphate rock to
produce phosphoric aci d.

(d) "Phosphogypsum stack" neans any defi ned geographic
area associated with a phosphoric acid production facility in
whi ch phosphogypsum i s di sposed of or stored, other than within
a fully enclosed building, container, or tank.

(e) "Phosphogypsum stack systent neans the phosphogypsum
stack, pile, or landfill, together with all punps, piping,

di tches, drai nage conveyances, water-control structures,
col l ection pools, cooling ponds, surge ponds, and any ot her

col l ection or conveyance system associated with the transport of
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HB 1365 2003
phosphogypsum from the plant to the phosphogypsum stack, its

managenent at the stack, and the process-wastewater return to
t he phosphoric acid production or other process. This definition
specifically includes toe drain systens and ditches and ot her
| eachate coll ection systens but does not include conveyances
within the confines of the fertilizer production plant or

exi sting areas used in energency circunstances caused by
rainfall events of high volune or duration for the tenporary
storage of process wastewater to avoid discharges to surface
waters of the state, which process wastewater nust be renoved
fromthe tenporary storage area as expeditiously as possible,
but not to exceed 120 days after each energency.

(f) "Process wastewater" nmeans any water that, during
manuf acturing or processing, comes into direct contact with or
results fromthe production or use of any raw materi al,

i nternedi ate product, finished product, byproduct, or waste
product, along with any |eachate or runoff fromthe
phosphogypsum stack system This term does not include
cont am nat ed nonprocess wastewater as that termis defined in 40
CF.R part 418.11(c).

(2) REGULATORY PROGRAM - -

(a) It is the intent of the Legislature that the
departnent devel op a programfor the sound and effective
regul ati on of phosphogypsum stack systens in the state.

(b) The departnment shall adopt rules that prescribe
accept abl e constructi on designs for new or expanded
phosphogypsum st ack systens and that prescribe permtting
criteria for operation, closure criteria, long-termcare
requi renents, and elesure financial responsibility requirenents

for phosphogypsum stack systens.
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(c) Whoever willfully, knowingly, or with reckl ess

indifference or gross carel essness m sstates or m srepresents

the financial condition or closure costs of an entity engaged in

managi ng, owni ng or operating a phosphogypsum stack or stack

system commts a felony of the third degree puni shabl e as
provided in s. 775.082 or s. 775.083 by a fine of not nore than

$50, 000 and by inprisonnment for 5 years for each offense. Each

day during any portion of which such violation occurs

constitutes a separate offense.

(d) Corporate officers, owners, and operators of a

phosphogypsum stack or stack system are prohibited fromissuing

di vidends or naking other distributions fromretained earnings

in the event of a failure of the owner or operator to neet the

financial responsibility tests or regulatory requirenents for

phosphogypsum st ack operations. Wwoever willfully, know ngly,

or with reckless indifference or gross carel essness, violates

this prohibition commts a felony of the third degree puni shabl e

as provided in s. 775.082 or s. 775.083 by a fine of not nore

t han $50, 000 and by inprisonnent for 5 years for each offense.

Each day during any portion of which such violation occurs

constitutes a separate offense.

(e) It shall be grounds for appointnent of a receiver or

custodi an for the owner or operator of a phosphogypsum stack or

stack systemby the circuit court in which such stack or stack

systemis located, if such owner or operator fails to nmeet the

financial responsibility requirenents inposed by rule or |aw and

continues to remain out of conpliance for 120 days. The primary

responsibility and function of the court-appointed receiver or

custodi an shall be to bring the phosphogypsum stack or stack

systeminto conpliance with the rul es of the departnent.
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(3) ABATEMENT OF | MM NENT HAZARD. - -

(a) The departnent nay take action to abate or
substantially reduce any inmm nent hazard caused by the physical
condi ti on, mai ntenance, operation, or closure of a phosphogypsum
stack system

(b) An inmnent hazard exists if the physical condition,
mai nt enance, operation, or closure of a phosphogypsum stack
system creates an i nmedi ate and substantial danger to human
health, safety, or welfare or to the environnent. A
phosphogypsum stack systemis presuned not to cause an i mm nent
hazard if the physical condition and operation of the systemare
in conpliance with all applicable departnent rules.

(c) |If the departnent determ nes that the physical
condi ti on, mai ntenance, operation, or closure of a phosphogypsum
stack system poses an i mm nent hazard, the departnent shal
request access to the property on which such stack systemis
| ocated fromthe owner or operator of the stack systemfor the
pur poses of taking action to abate or substantially reduce the
i mm nent hazard. |If the departnent, after reasonable effort, is
unable to tinely obtain the necessary access to abate or
substantially reduce the inmnent hazard, the departnent may
institute action in its own nane, using the procedures and
remedi es of s. 403.121 or s. 403.131, to abate or substantially
reduce an i mm nent hazard. \Wenever serious harmto human
heal th, safety, or welfare, to the environnment, or to private or
public property may occur prior to conpletion of an
adm nistrative hearing or other formal proceeding that m ght be
initiated to abate the risk of serious harm the departnent may

obtain fromthe court, ex parte, an injunction w thout paying

Page 5 of 10

CODING: Words stricken are deletions; words underlined are additions.

V E S




FL ORI DA H O U S E O F R E P RESENTAT I

O

150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178

179

HB 1365 2003
filing and service fees prior to the filing and service of

process.

(d) To abate or substantially reduce an inm nent hazard,
t he departnent nmay take any appropriate action, including, but
not limted to, using enployees of the departnment or contracting
with other state or federal agencies, with private third-party
contractors, or with the owner or operator of the stack system
or financing, conpensating, or funding a receiver, trustee, or
owner of the stack system to performall or part of the work.

(e) The departnent shall recover fromthe owner or
operator of the phosphogypsum stack systemto the use of the
Nonmandat ory Land Recl amati on Trust Fund all nobneys expended
fromthe fund, including funds expended prior to the effective
date of this section, to abate an i mm nent hazard posed by the
phosphogypsum st ack system plus a penalty equal to an anount
cal cul ated at 30 percent of such funds expended. This penalty
shal |l be inposed annually, and prorated fromthe date of paynent
fromthe fund until the expended funds and the penalty are
repaid. If the departnment prevails in any action to recover
funds pursuant to this subsection, it nmay recover reasonable
attorney's fees and costs incurred. Phosphogypsum may not be
deposited on a stack until all noneys expended fromthe fund in
connection with the stack have been repaid, unless the
department determ nes that such placenent is necessary to abate
or avoid an imm nent hazard or unless otherw se authorized by
t he depart nent.

(f) The departnent may inpose a lien on the real,

personal, and intangible property of the owner or operator of a

en—whi-ch—the phosphogypsum st ack system that—poses—an—imr-nent
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| | , | ol I : L | .
fact+t+es equal in anpbunt to the noneys expended fromthe

Nonmandat ory Land Recl amation Trust Fund pursuant to paragraph

(d), including attorney's fees, and court costs, and penalties

The owner of any property on which such a lien is inposed is
entitled to a release of the Iien upon paynent to the departnment
of the lien anount. The lien inposed by this section shall dees
not take priority over any other prior perfeected |ien on the
real property, personal property, or other assets referenced in
t hi s paragraph, including, but not limted to, the associated
phosphate rock m ne and reserves.

(4) REQ STRATI ON FEES. - -

(a)1l. The owner or operator of each existing phosphogypsum
stack who has not provided a performance bond, letter of credit,
trust fund agreenent, or closure insurance to denonstrate
financial responsibility for closure and | ong-term care shal
pay to the departnent a fee as set forth in this paragraph. Al
fees shall be deposited in the Nonmandatory Land Recl amati on
Trust Fund.

2. The anmount of the fee for each existing stack shall be
$75,000 for each of the five 12-nonth periods following July 1,
2001.

3. The ampunt of the fee for any new stack for which the
owner or operator has not provided a performance bond, |etter of
credit, trust fund agreenent, or closure insurance to
denonstrate financial responsibility for closure and |ong-term
care shall be $75,000 for each of the five 12-nmonth peri ods
foll ow ng the i ssuance by the departnent of a construction

permt for that stack
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4. Wthin 30 days after a phosphogypsum stack has been

certified as closed pursuant to rule 62-673.620(2) and (3),

Fl ori da Admi nistrative Code, the departnent shall refund to the
owner of the cl osed phosphogypsum stack an anmount fromthe
Nonmandat ory Land Recl amati on Trust Fund equal to the total
anount of fee paynents nade by the owner or operator to the fund
in connection with the closed phosphogypsum stack, except that
any refund becom ng payable prior to July 1, 2009, shall be paid
to the owner on or after that date.

(b) On or before August 1 of each year, the departnent
shall provide witten notice to each owner of an existing stack
of any fee payable for the 12-nonth period commenci ng on the
i medi ately preceding July 1. Each owner shall remt the fee to
t he departnment on or before August 31 of each year.

(5) CLOSURE OF ABANDONED SYSTEMS. - -

(a) The departnment may expend noney from the Nonnandatory
Land Reclamation Trust Fund to take all steps necessary to cl ose
a phosphogypsum stack systemand to carry out postclosure care
in accordance with departnment rules in effect as of the date of
comencenent of closure activities, subject to the conditions
set forth in this subsection. To acconplish such cl osure and
postcl osure care, the departnent may take any appropriate
action, including, but not limted to, using enmployees of the
departnent or by contracting with other state or federal
agencies, with private third-party contractors, or with the
owner or operator of the stack system to performall or part of
t he work.

(b) The departnent may cl ose a phosphogypsum stack system
t hrough agreenent with the owner or by court order. In

determ ni ng whether closure is appropriate, the court shal
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stack; the effect of delaying closure on the stability of the
fund; the likelihood that the stack will be operated again; and
any other relevant factors. If the court finds that closure is
appropriate, the court may appoint a receiver to oversee the
closure or shall authorize departnent enpl oyees, agents, and
contractors to enter all |and owned by the owner of the
phosphogypsum st ack system for the perfornmance of closure and
postcl osure activities.
(c) The departnent may inpose a lien on the real,
personal, and intangi ble property of the owner or operator of
t he en—whi-ch—a—eclosed phosphogypsum stack system is—tocated—-and
I | lor | yi I I | I .
: | : L ol I : L I . it

equal in amount to the noneys expended from the Nonmandat ory

Land Recl amati on Trust Fund pursuant to this subsection for

cl osure and postclosure care, attorney's fees, court costs, and

penalties. The owner of any property on which such a lien is
inposed is entitled to a release of the Iien upon paynent to the
departnment of the Iien anmount and execution of an agreenent to
carry out postclosure care in accordance with applicable
departnment rules. The lien inposed by this section shall dees
not take priority over any other prior perfected |ien on the
real property, personal property, or other assets referenced in
t his paragraph, including, but not Iimted to, the associated
phosphate rock m ne and reserves.

Section 2. |If any provision of this act or the application

t hereof to any person or circunstance is held invalid, the

invalidity shall not affect other provisions or applications of
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269| the act which can be given effect without the invalid provision
270 or application, and to this end the provisions of this act are
271| decl ared severable.

272 Section 3. This act shall take effect upon becom ng a | aw.
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