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Florida Senate - 2003 SB 140

By Senator Argenzi ano

3-234-03
A bill to be entitled

An act relating to the Florida Interloca
Cooperation Act of 1969; anending s. 163.01
F.S.; requiring notification of the host
governnent if a separate legal entity seeks to
acquire public facilities serving popul ations
outside the jurisdiction of nenbers of the
separate legal entity; providing for the host
government to respond within a specified
period; providing that the host governnent may
not prohibit such acquisition if it fails to
respond within the specified period; defining
t he governing body constituting the host
governnment for purposes of the act; authorizing
t he host governnent to reserve the right to
revi ew and approve rates, charges, and custoner
classifications; providing certain linitations;
providing for retroactive application
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (g) of subsection (7) of section
163.01, Florida Statutes, is anended to read:

163.01 Florida Interl ocal Cooperation Act of 1969.--

(7)

(g)1. Notwithstandi ng any other provisions of this
section, any separate legal entity created under this section
the nmenbership of which is limted to nunicipalities and
counties of the state, nmay acquire, own, construct, inprove,
operate, and manage public facilities, or finance facilities
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on behal f of any person, relating to a governnental function
or purpose, including, but not limted to, wastewater
facilities, water or alternative water supply facilities, and
water reuse facilities, which may serve popul ations within or
outside of the nmenbers of the entity. Notwi t hstandi ng s.
367.171(7), any separate legal entity created under this
paragraph is not subject to comission jurisdiction and nay
not provide utility services within the service area of an
existing utility systemunless it has received the consent of
the utility. A separate legal entity that seeks to acquire any

public facilities that serve popul ati ons outside of the

jurisdiction of nenbers of the entity nust notify in witing

each host governnent of the contenplated acquisition prior to

any transfer of ownership, use, or possession of any utility

assets to such separate legal entity. The potenti al

acqui sition notice nust be provided in witing to the

| egi sl ative head of the governi ng body of the host governnment

and its chief adnmnistrative officer and provide the nane and

address of a contact person of the separate legal entity for

the receipt of information on the contenpl ated acquisition

Wthin 45 days followi ng recei pt of the notice, the host

governnent may adopt a nenbership resolution indicating its

intent to becone a nenber of the separate legal entity, a

prohibition resolution to prohibit the acquisition by the

separate legal entity of public facilities withinits

jurisdiction, an approval resol ution prescribing any

restrictions on the proposed acquisition required by the host

| ocal governnent, or take no action of any kind. |If a host

gover nnment adopts a nenbership resolution, the separate | ega

entity shall accept the host governnent as a nenber prior to

any transfer of ownership, use, or possession of the public
2
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facilities on the sane basis as its existing nenbers. |If a

host governnent adopts a prohibition resolution, the separate

legal entity may not acquire the public facilities within such

host governnent's territory without specific consent of the

host governnent by future resolution. If a host governnent

does not adopt a nmenbership resolution, a prohibition

resolution, or an approval resolution, the separate | ega

entity may proceed to acquire the public facilities after the

45-day notice period without further notice, except as

ot herwi se agreed upon by the separate legal entity and the

host governnment. The host government nay not prohibit the

acqui sition of such public facilities if it has not responded

to the legal entity within the 45-day notice period. For

pur poses of this paragraph, a "host governnent" is the

governi ng body of the county if a majority of the retai

utility custoners to be served by the acquired public

facilities within the county reside in the unincorporated

area, or is the governing body of a municipality if the

majority of the retail utility custoners to be served by the

acquired public facilities reside within the nunicipa

boundari es. Any host governnent may, in its adoption of an

approval resolution or a nenbership resolution or hy

resol uti on adopted subsequent to the closing of an

acqui sition, reserve the right to review and approve as fair

and reasonabl e the rates, charges, and custoner

classifications adopted by the separate |legal entity for the

use of the acquired public facilities within the jurisdiction

of the host | ocal governnent. Such right of rate review and

approval by the host |ocal governnent is subject to the

obligation of the separate legal entity to establish rates and

charges that conply with the requirenents contained in any
3
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resolution or trust agreenent relating to the i ssuance of

bonds to acquire and inprove the affected public facilities

and such right does not affect the obligation of the separate

legal entity to set rates at a level sufficient to pay debt

service on its obligations issued in relation to the affected

public facilities. This paragraph is an alternative provision

ot herwi se provided by |law as authorized ins. 4, Art. VIII of

the State Constitution for any transfer of power as a result

of an acquisition of public facilities by a separate | ega

entity froma nunicipality, county, or special district. The

entity may finance or refinance the acquisition, construction
expansi on, and inprovenent of such facilities relating to a
governnental function or purpose through the issuance of its
bonds, notes, or other obligations under this section or as
ot herwi se authorized by law. The entity has all the powers
provided by the interlocal agreenent under which it is created
or which are necessary to finance, own, operate, or nanage the
public facility, including, without linmtation, the power to
establish rates, charges, and fees for products or services
provided by it, the power to | evy special assessnents, the
power to sell or finance all or a portion of such facility,
and the power to contract with a public or private entity to
manage and operate such facilities or to provide or receive
facilities, services, or products. Except as may be limted by
the interlocal agreenment under which the entity is created,
all of the privileges, benefits, powers, and terns of s.
125.01, relating to counties, and s. 166.021, relating to
municipalities, are fully applicable to the entity. However,
neither the entity nor any of its nenbers on behal f of the
entity may exercise the power of em nent donain over the
facilities or property of any existing water or wastewater
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plant utility system nor may the entity acquire title to any
water or wastewater plant utility facilities, other
facilities, or property which was acquired by the use of
em nent domain after the effective date of this act. Bonds,
notes, and other obligations issued by the entity are issued
on behal f of the public agencies that are nenbers of the
entity.

2. Any entity created under this section may al so
i ssue bond anticipation notes in connection with the
aut hori zation, issuance, and sal e of bonds. The bonds nmay be
i ssued as serial bonds or as termbonds or both. Any entity
may issue capital appreciation bonds or variable rate bonds.
Any bonds, notes, or other obligations nust be authorized by
resolution of the governing body of the entity and bear the
date or dates; mature at the tinme or tines, not exceeding 40
years fromtheir respective dates; bear interest at the rate
or rates; be payable at the tine or tines; be in the
denonination; be in the form carry the registration
privileges; be executed in the nanner; be payable fromthe
sources and in the nmediumor paynent and at the place; and be
subject to the terns of redenption, including redenption prior
to maturity, as the resolution may provide. |f any officer
whose signature, or a facsimle of whose signature, appears on
any bonds, notes, or other obligations ceases to be an officer
before the delivery of the bonds, notes, or other obligations,
the signature or facsimle is valid and sufficient for al
purposes as if he or she had remained in office until the
delivery. The bonds, notes, or other obligations nmay be sold
at public or private sale for such price as the governi ng body
of the entity shall determi ne. Pending preparation of the
definitive bonds, the entity nmay issue interimcertificates,
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whi ch shall be exchanged for the definitive bonds. The bonds
may be secured by a formof credit enhancenent, if any, as the
entity deens appropriate. The bonds may be secured by an

i ndenture of trust or trust agreenent. In addition, the
governi ng body of the legal entity nay del egate, to an
officer, official, or agent of the legal entity as the
governi ng body of the legal entity nmay select, the power to
determine the tine; manner of sale, public or private;
maturities; rate of interest, which may be fixed or nay vary
at the tine and in accordance with a specified formula or

net hod of deternmination; and other terns and conditions as nay
be deened appropriate by the officer, official, or agent so
desi gnated by the governing body of the legal entity. However,
the anount and maturity of the bonds, notes, or other
obligations and the interest rate of the bonds, notes, or
other obligations nust be within the linits prescribed by the
governi ng body of the legal entity and its resol ution

del egating to an officer, official, or agent the power to

aut hori ze the i ssuance and sale of the bonds, notes, or other
obl i gati ons.

3. Bonds, notes, or other obligations issued under
subparagraph 1. nmay be validated as provided in chapter 75.
The conplaint in any action to validate the bonds, notes, or
other obligations nust be filed only in the Grcuit Court for
Leon County. The notice required to be published by s. 75.06
nmust be published in Leon County and in each county that is a
nmenber of the entity issuing the bonds, notes, or other
obligations, or in which a nenber of the entity is |ocated,
and the conplaint and order of the circuit court nust be
served only on the State Attorney of the Second Judi ci al
Circuit and on the state attorney of each circuit in each
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county that is a nenber of the entity issuing the bonds,

notes, or other obligations or in which a nmenber of the entity
is located. Section 75.04(2) does not apply to a conplaint for
val i dati on brought by the legal entity.

4. The acconplishnment of the authorized purposes of a
|l egal entity created under this paragraph is in all respects
for the benefit of the people of the state, for the increase
of their comrerce and prosperity, and for the inprovenent of
their health and living conditions. Since the legal entity
will performessential governnental functions in acconplishing
its purposes, the legal entity is not required to pay any
t axes or assessnents of any ki nd whatsoever upon any property
acquired or used by it for such purposes or upon any revenues
at any tine received by it. The bonds, notes, and other
obligations of an entity, their transfer and the incone
therefrom including any profits nade on the sale thereof, are
at all tines free fromtaxation of any kind by the state or by
any political subdivision or other agency or instrunentality
t hereof. The exenption granted in this subparagraph is not
applicable to any tax inposed by chapter 220 on interest,

i ncone, or profits on debt obligations owed by corporations.

Section 2. The acquisition requirenents contained in
t he anendnents to section 163.01(7)(g)1., Florida Statutes,
provided in this act which condition the acquisition by a

separate legal entity of public facilities that serve

popul ati ons outside of the nenbers of the entity on the

provi sion by such separate legal entity of a potential

acqui sition notice to all host governnents and on the granting

to a host governnent the opportunity to adopt a nenbership

resolution, a prohibition resolution, or an approval

resolution shall be retroactively applied and substanti al
7
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1| conpliance with such acquisition requirenents shall be a

2| specific condition of any acquisition subsequent to Septenber

3|1, 2002, of public facilities by a separate legal entity

4| created by interlocal agreenent pursuant to section

5]1163.01(7)(g)1., Florida Statutes, pursuant to an acquisition

6 | agreenent entered into prior or subsequent to Septenber 1

7 | 2002.

8 Section 3. This act shall take effect upon becoming a

9| law and shall apply retroactively to Septenber 1, 2002.

10
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12 SENATE SUMVARY

13 Provi des a procedure by which a separate |legal entity may
acquire public facilities serving popul ati ons outside the

14 urisdiction of nenbers of the separate |legal entity.
equi res that the county or nun|C|paI|t¥ beé notified of

15 the contenpl ated acquisition. Requires that the county or
nunj ci pal i Y respond within 45 days follow ng the notice.

16 Aut hori zes the county or nunicipality to resérve the
right to review and approve rates, charges, and customner

17 classifications. Provides for the act to apPIy
retroactively to Septenber 1, 2002. (See bill " for

18 details.)
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