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A Dbill to be entitled

An act relating to workers' conpensation; anending s.
440.02, F.S.; redefining the term "enpl oyee"” for purposes
of the Workers' Conpensation Law, revising provisions that
aut horize certain officers of a corporation to elect to be
exenpt fromch. 440, F.S.; redefining the term

"enpl oynent"; redefining the term "wages"; anending s.
440.05, F.S.; providing a procedure under which an officer
of a corporation nay elect to be exenpt fromch. 440,

F.S.; providing certain exceptions; renoving references to
sol e proprietors and partners from provi sions authori zi ng
el ection of exenption; revising requirenents for notice;
amending s. 440.11, F.S.; providing for the exclusive
liability of a carrier or self-insured enployer; anending
S. 440.13, F.S.; including a |licensed psychol ogist within
the definition of the terns "physician” and "doctor";

del eting a mandatory requirenent for certification;

provi ding for an enployer or carrier to allow an enpl oyee
to sel ect medical providers; revising requirenents for
requesting treatment or care; providing requirenents for
transfer of care; providing notice requirenments for access
to nedical records; revising requirenents for independent
nmedi cal exam nations; authorizing a health care provider
to file a petition in order to contest the disall owance or
adj ust nent of paynent by a carrier; providing for the

nmedi cal provider to recover costs and attorney's fees;
revising requirenents for determ ning rei nbursenent
anounts; restricting a health care provider's right to
recover paynment for medical fees; requiring that a

provider file a petition in order to recover such
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paynents; providing for costs and attorney's fees;

anendi ng s. 440.134, F.S.; revising requirenents for
managed care arrangenents; revising requirenents for

nmedi cal benefits; anending s. 440.15, F.S.; revising the
requi rements for paying inpairnment benefits and

suppl emental benefits; prohibiting an enpl oyee from

recei ving suppl enental benefits and inpairnent benefits;
amending s. 440.16, F.S.; increasing the limts on the
anount of certain benefits paid as conpensation for death;
amending s. 440.19, F.S.; increasing the period of
l[imtation on filing a petition for benefits; anending s.
440. 205, F.S.; authorizing a civil suit for damages

agai nst an enpl oyer who unlawfully coerces an enpl oyee for
a valid claimfor conpensation; providing that a carrier
who engages in unlawful conduct is subject to civil suit;
anmending s. 440.25, F.S.; revising procedures for

medi ati ons and hearings; anending s. 440.45, F.S.;

provi ding additional qualifications for nmenbers of the

st at ewi de nom nati ng commi ssion for judges of conpensation
clainms; renoving a requirenent that the O fice of the
Judges of Conpensation C ai ns adopt procedural rules;
anending s. 627.041, F.S.; revising the Rating Law to
include within regul ated rating organi zati ons those

organi zations that nake and file prospective | 0oss costs;
anmending s. 627.091, F.S.; providing definitions;
providing for licensed rating organizations to file
prospective | oss costs, |oss data, and other information
with the Departnment of Insurance for approval; anmending s.
627.096, F.S.; providing that the data, statistics,

schedul es, and other information submtted to the Wrkers'
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Conpensati on Rating Bureau are subject to public

di scl osure under public records requirenents; anending s.
627.101, F.S.; providing requirenents for the review and
approval of prospective loss costs filings; anmending s.
627.211, F.S.; providing for changes in prem uns based on
| oss adj ustnment expenses; providing for severability;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (15), paragraph (b) of subsection
(17), and subsection (28) of section 440.02, Florida Statutes,
are anended to read:

440. 02 Definitions.--Wen used in this chapter, unless the
context clearly requires otherwise, the follow ng terns shal
have the foll ow ng neani ngs:

(15)(a) "Enployee" neans any person engaged in any
enpl oynment under any appoi ntnent or contract of hire or
apprenticeship, express or inplied, oral or witten, whether
lawful ly or unlawfully enpl oyed, and includes, but is not
limted to, aliens and m nors.

(b) Except as provided in s. 440.05, "enployee" includes

any person who is an officer of a corporation and who perforns
services for renuneration for such corporation within this
state, whether or not such services are continuous.

. g : . | I
: hi I WTEE : . oY | .
the departnent—as—providedin-s—440. 05—

_ f : . I el
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(d) "Enpl oyee" does not include:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar acconmodati ons;

b. The independent contractor holds or has applied for a
federal enployer identification nunber, unless the independent
contractor is a sole proprietor who is not required to obtain a
federal enployer identification nunber under state or federal
requiremnents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of noney
and controls the neans of perform ng the services or work;

d. The independent contractor incurs the principal
expenses related to the service or work that he or she perforns
or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held liable for
a failure to conplete the work or services;

f. The independent contractor receives conpensation for
wor k or services performed for a comm ssion or on a per-job or

conpetitive-bid basis and not on any other basis;
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g. The independent contractor may realize a profit or

suffer a loss in connection with performng work or services;

h. The i ndependent contractor has continuing or recurring
business liabilities or obligations; and

i. The success or failure of the independent contractor's
busi ness depends on the relationship of business receipts to

expendi t ures.

However, the determ nation as to whether an individual included
in the Standard Industrial Cl assification Manual of 1987,

| ndustry Nunbers 0711, 0721, 0722, 0751, 0761, 0762, 0781, 0782,
0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436, 2448, or 2449,

or a newspaper delivery person, is an independent contractor is
governed not by the criteria in this paragraph but by conmon-|aw
principles, giving due consideration to the business activity of
t he individual. Notw thstanding the provisions of this paragraph
or any other provision of this chapter, wth respect to any
commerci al building project estimated to be val ued at $250, 000
or greater, a person who is actively engaged in the construction
industry is not an independent contractor and is either an

enpl oyer or an enpl oyee who may not be exenpt fromthe coverage
requi rements of this chapter.

2. A real estate sal esperson or agent, if that person
agrees, in witing, to performfor rermuneration solely by way of
comm ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered

into before the commencenent of such entertai nnent.
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4. An owner -operator of a notor vehicle who transports

property under a witten contract with a notor carrier which

evi dences a relationship by which the owner-operator assunes the
responsibility of an enployer for the perfornmance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equi prment and all costs incidental to
the performance of the contract, including, but not limted to,
fuel, taxes, licenses, repairs, and hired hel p; and the owner-
operator is paid a comm ssion for transportation service and is
not paid by the hour or on sone other tinme-neasured basis.

5. A person whose enploynent is both casual and not in the
course of the trade, business, profession, or occupation of the
enpl oyer.

6. A volunteer, except a volunteer worker for the state or
a county, nunicipality, or other governnental entity. A person
who does not receive nonetary renuneration for services is
presunmed to be a volunteer unless there is substantial evidence
t hat a val uabl e consideration was intended by both enpl oyer and
enpl oyee. For purposes of this chapter, the term"vol unteer”
includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and who
recei ve no conpensation other than expenses in an anount |ess
than or equivalent to the standard m | eage and per di em expenses
provided to sal aried enpl oyees in the sane agency or, if such
agency does not have sal ari ed enpl oyees who receive m | eage and
per diem then such volunteers who receive no conpensati on ot her
t han expenses in an anount |ess than or equivalent to the
customary m | eage and per diempaid to salaried workers in the

community as determ ned by the departnent; and
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b. Volunteers participating in federal prograns

establ i shed under Pub. L. No. 93-113.

7. Any officer of a corporation who, pursuant to s.

440.05, is entitled to elect and who elects to be exenpt from

this chapter.

8.9~ An exercise rider who does not work for a single
horse farm or breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered into
prior to the commencenent of such activity which evidences that
an enpl oyee/ enployer rel ationshi p does not exist.

9.406. A taxicab, |inousine, or other passenger vehicle-
for-hire driver who operates said vehicles pursuant to a witten
agreenent with a conpany which provides any di spatch, marketing,
i nsurance, communi cations, or other services under which the
driver and any fees or charges paid by the driver to the conpany
for such services are not conditioned upon, or expressed as a
proportion of, fare revenues.

10. 33~ A person who perfornms services as a sports official
for an entity sponsoring an interscholastic sports event or for
a public entity or private, nonprofit organi zation that sponsors
an amateur sports event. For purposes of this subparagraph, such
a person is an independent contractor. For purposes of this

subpar agraph, the term"sports official"” neans any person who is
Page 8 of 55
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a neutral participant in a sports event, including, but not

limted to, unpires, referees, judges, |inespersons,
scor ekeepers, or timnmekeepers. This subparagraph does not apply
to any person enployed by a district school board who serves as
a sports official as required by the enpl oying school board or
who serves as a sports official as part of his or her
responsibilities during normal school hours.

(17)

(b) "Enpl oynent" i ncl udes:

1. Enmploynent by the state and all political subdivisions
t hereof and all public and quasi -public corporations therein,
including officers elected at the polls.

2. Subject to the provisions of s. 440.05, all private

enpl oynents in which four or nore enpl oyees are enpl oyed by the
sanme enployer or, with respect to the construction industry, al
private enploynent in which one or nore enpl oyees are enpl oyed

by the sanme enployer. In any private enploynent wherein an

enpl oyer enpl oys enpl oyees through an enpl oyee | easi hg conpany,

t he effective date of the enploynent shall be the date the

enpl oyee begins perform ng work for the enpl oyer and not the

date the enpl oyee appears on any enpl oyee |list naintained by the

| easi ng conpany.

3. Volunteer firefighters responding to or assisting with
fire or nedical energencies whether or not the firefighters are
on duty.

(28) "Wages" neans the noney rate at which the service
rendered i s reconpensed under the contract of hiring in force at
the time of the injury and includes only the wages earned and
reported for federal income tax purposes on the job where the

enpl oyee is injured and any other concurrent enpl oyment reported
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for federal incone tax purposes where—he—or—sheis—also—subject
to—workers' —conpensation-coverage—and-benefits together with

t he reasonabl e val ue of housing furnished to the enpl oyee by the

enpl oyer which is the permanent year-round residence of the
enpl oyee, and gratuities to the extent reported to the enpl oyer
in witing as taxable income received in the course of
enpl oynent from others than the enpl oyer, and enpl oyer
contributions for health insurance for the enpl oyee and e+ the
enpl oyee' s dependents. However, housing furnished to m grant
wor kers shall be included in wages unl ess provided after the
time of injury. In enploynent in which an enpl oyee receives
consi deration for housing, the reasonable value of such housing
conpensation shall be the actual cost to the enployer or based
upon the Fair Market Rent Survey pronul gated pursuant to s. 8 of
t he Housi ng and Urban Devel opnent Act of 1974, whichever is
| ess. However, if enployer contributions for housing or health
i nsurance are continued after the tinme of the injury, the
contributions are not "wages" for the purpose of calculating an
enpl oyee' s average weekly wage.

Section 2. Section 440.05, Florida Statutes, is anended to
read:

440.05 Election of exenption; revocation of election;
notice; certification.--

(1) An officer of a corporation nay elect to be exenpt

fromthis chapter by filing witten notice of the election with

t he departnent pursuant to this section. Thereafter, such

officer shall not be considered an enpl oyee under this chapter.

Not nore than three corporate officers of any corporation may
el ect to be exenpt fromthis chapter. Each—coerporate—officer—who
| I . TN I ho-
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be-prescribed-by the departaent—
(2)3)> Each corporate officer seleproprieter—parther—or

officer ot a corporationwhoisactivelyengagedinthe
constructi-on—industry—and who el ects an exenption fromthis
chapter or who, after electing such exenption, revokes that
exenption, nmust mail a witten notice to such effect to the
departnment on a form prescribed by the departnent.

(a) The departnment shall by rule prescribe fornms and

procedures for filing an el ection of exenption, revocati on of

el ection to be exenpt, notice of election of coverage for al

enpl oyers and for issuing certificates of the el ection of

exenption. Such forns shall be submtted to the departnent by

all enployers filing for the el ection of exenption. The notice

of election to be exenpt fromthe provisions of this chapter

must be notarized and under oath. The notice of el ection shal

clearly state the following: "Any person who, know ngly and

with intent to injure, defraud, or deceive the departnent or any

enpl oyer or enpl oyee, insurance conpany, Or purposes program

files a notice of election to be exenpt containing any fal se or

m sl eading informati on commts a felony of the third degree.”
(b) The notice of election to be exenpt whiech—+s——submtted
to-the departnent—by the sole proprietor—partner—or—officerof
a—cofrporation nust list the nane, federal tax identification
Page 11 of 55
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nunber, social security nunber, all certified or registered

i censes issued pursuant to chapter 489 held by the person
seeki ng the exenption, a copy of relevant docunentation as to
enpl oynent status filed with the Internal Revenue Service as
speci fied by the departnent, a copy of the rel evant occupati onal
license in the primary jurisdiction of the business, and, for
corporate officers and—partners, the registration nunber of the
corporation er—partnership filed with the D vision of

Cor porations of the Departnent of State. The notice of election
to be exenpt nust identify each sele—proprietorship—

parthership—o+r corporation that enploys the person el ecting the
exenption and nust list the social security nunber or federal

tax identification nunber of each such enpl oyer and the
addi ti onal docunentation required by this section. In addition,
the notice of election to be exenpt nmust provide that the seole
propretor—partner—o+ officer electing an exenption i s not
entitled to benefits under this chapter, nust provide that the

el ecti on does not exceed exenption limts for officers and

partnerships—provi-ded—in—s—440-02, and nust certify that any
enpl oyees of the soleproprietor—partners—or officer electing

an exenption are covered by workers' compensation insurance.
Upon recei pt of the notice of the election to be exenpt, receipt
of all application fees, and a determ nation by the departnent
that the notice neets the requirenents of this subsection, the
departnent shall issue a certification of the election to the
sol-e—proprietor—partner—or officer, unless the departnent
determ nes that the information contained in the notice is
invalid. The departnment shall revoke a certificate of election
to be exenpt from coverage upon a determi nation by the

departnment that the person does not neet the requirenents for
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exenption or that the information contained in the notice of

election to be exenpt is invalid. The certificate of election

must |ist the nanme rares of the seleproprietorship-
partnership—or corporation listed in the request for exenption.
A new certificate of election nust be obtained each tinme the
person is enployed by a new-soleproprietorship—partnership—or
corporation that is not listed on the certificate of election. A
copy of the certificate of election nust be sent to each

wor kers' conpensation carrier identified in the request for
exenmption. Upon filing a notice of revocation of election, an &
sol-e—proprietor—partner—or of ficer who i s a subcontractor nust
notify her or his contractor. Upon revocation of a certificate
of election of exenption by the departnent, the departnent shal

notify the workers' conpensation carriers identified in the

request for exenption.

(4)65 A notice given under subsection (1) ors subsection
(2) —e+r—subseetion{3) shall becone effective when issued by the

department or 30 days after an application for an exenption is

recei ved by the departnent, whichever occurs first. However, if
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an accident or occupational disease occurs |ess than 30 days

after the effective date of the insurance policy under which the
paynent of conpensation is secured or the date the enpl oyer
gqualified as a self-insurer, such notice is effective as of
12:01 a.m of the day following the date it is mailed to the
departnent in Tall ahassee.

(5)66)> A construction industry certificate of election to
be exenpt which is issued in accordance with this section shal
be valid for 2 years after the effective date stated thereon
Both the effective date and the expiration date nust be listed
on the face of the certificate by the departnent. The
construction industry certificate nust expire at m dnight, 2
years fromits issue date, as noted on the face of the exenption
certificate. Any person who has received fromthe division a
construction industry certificate of election to be exenpt which
is in effect on Decenber 31, 1998, shall file a new notice of
el ection to be exenpt by the last day in his or her birth nonth
foll owi ng Decenber 1, 1998. A construction industry certificate
of election to be exenpt nay be revoked before its expiration by
the sole proprietor, partner, or officer for whomit was issued
or by the departnent for the reasons stated in this section. At
| east 60 days prior to the expiration date of a construction
industry certificate of exenption issued after Decenmber 1, 1998,
t he departnent shall send notice of the expiration date and an
application for renewal to the certificatehol der at the address
on the certificate.

(6)A Any contractor responsi ble for conpensati on under
S. 440.10 may register in witing with the workers' conpensation

carrier for any subcontractor and shall thereafter be entitled
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to receive witten notice fromthe carrier of any cancellation

or nonrenewal of the policy.

(7)68)(a) The department mnmust assess a fee of $50 with
each request for a construction industry certificate of el ection
to be exenpt or renewal of election to be exenpt under this
section.

(b) The funds collected by the departnent shall be used to
adm nister this section, to audit the businesses that pay the

fee for conpliance with any requirenents of this chapter, and to

enforce conpliance with the provisions of this chapter.

. : T f ) | . : o
(8) 0y Each seleproprietor—partner—or officer of a

corporation who is actively engaged in the construction industry
and who el ects an exenption fromthis chapter shall maintain
busi ness records as specified by the division by rule, which
rules must include the provision that any corporation with
exenpt officers andany partnership actively engaged in the
construction industry with exenpt partners nust maintain witten
statenments of those exenpted persons affirmatively acknow edgi ng

each such individual's exenpt status.
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(9)33)> Any corporate officer claimng an exenption under

this section nmust be listed on the records of this state's
Secretary of State, Division of Corporations, as a corporate
officer. If the person who clains an exenption as a corporate
officer is not so listed on the records of the Secretary of
State, the individual must provide to the division, upon request
by the division, a notarized affidavit stating that the
i ndividual is a bona fide officer of the corporation and stating
the date his or her appointnent or election as a corporate
of ficer becane or will becone effective. The statenent nust be
signed under oath by both the officer and the president or chief
operating officer of the corporation and nust be notarized. The
di vision shall issue a stop-work order under s. 440.107(1) to
any corporation who enploys a person who clainms to be exenpt as
a corporate officer but who fails or refuses to produce the
docunents required under this subsection to the division within
3 business days after the request is nade.

Section 3. Subsection (4) of section 440.11, Florida
Statutes, is anended to read:

440. 11 Exclusiveness of liability. --

(4) Except as provided in Netwthstanding—theprovisions
of s. 624.155, the liability of a carrier or a self-insured

enpl oyer to an enployee or to anyone entitled to bring suit in

the nane of the enployee for acts related to the handling of a

wor kers' conpensation claim shall be as provided in this

chapter, which shall be exclusive and in place of all other
liability.
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Section 4. Paragraph (r) of subsection (1), subsection

(2), paragraph (c) of subsection (4), and subsections (5), (7),
(12), and (14) of section 440.13, Florida Statutes, are anended
to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(1) DEFINITIONS. --As used in this section, the term

(r) "Physician" or "doctor" nmeans a physician |icensed
under chapter 458, an osteopathic physician |icensed under
chapter 459, a chiropractic physician |licensed under chapter
460, a podiatric physician licensed under chapter 461, an

optonetrist |licensed under chapter 463, a psychol ogist |icensed

under chapter 490 or chapter 491, or a dentist |icensed under

chapter 466, each of whomthe agency nay require to be pust—be

certified by the agency as a health care provider.

(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(a) Subject to the limtations specified elsewhere in this
chapter, the enployer shall furnish to the enpl oyee such
nedi cal | y necessary renedi al treatnent, care, and attendance for
such period as the nature of the injury or the process of
recovery may require, including nmedicines, nedical supplies,
dur abl e nedi cal equi pnent, orthoses, prostheses, and other
medi cal | y necessary apparatus. Renedial treatnent, care, and
attendance, i ncludi ng work-hardeni ng prograns or pai h-nmanagement
prograns accredited by the Conm ssion on Accreditation of
Rehabi litation Facilities or Joint Comm ssion on the
Accreditation of Health Organi zations or pai n-managenent
prograns affiliated wth nedical schools, shall be considered as
covered treatnment only when such care is given based on a

referral by a physician as defined in this chapter. Each
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facility shall maintain outconme data, including work status at

di scharges, total program charges, total nunber of visits, and

| ength of stay. Fhe—departwent—shall—utilizesuch—data—and
report—to-the President—of the Senate-and the Speaker—of the

Hjured—
(b) An enployer nmay tender to an enpl oyee the right to

sel ect those nedical providers who will furnish nedically

necessary treatnent and care to the enpl oyee. An enpl oyer

el ecting to tender the selection of health care providers to an

enpl oyee shall do so by certified mail to the enpl oyee and, if

applicabl e, the enployee's |egal representative. An enpl oyee who

is permtted to select his or her health care providers shal

not be entitled to an i ndependent nedi cal exam nation at the

expense of the carrier under subsection (5). An enpl oyer who

does not tender the right to select nedical providers to an

enpl oyee shall not be entitled to require the enpl oyee to submt

to an i ndependent nedi cal exam nati on under subsection (5).

(c)b)y The enployer shall provide appropriate professional
or nonprofessional attendant care performed only at the
direction and control of a physician when such care is nedically
necessary. The val ue of nonprofessional attendant care provided

by a fam |y nenber nust be determ ned as foll ows:
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1. If the famly nmenber is not enployed, the per-hour

val ue equal s the federal m ninum hourly wage.

2. If the famly nenber is enployed and elects to | eave
t hat enpl oynment to provide attendant or custodial care, the per-
hour value of that care equals the per-hour value of the famly
menber's former enploynent, not to exceed the per-hour val ue of
such care available in the comunity at large. A famly nenber
or a conbination of fam |y nmenbers providing nonprofessiona
attendant care under this paragraph may not be conpensated for
nore than a total of 12 hours per day.

(d)¢e)y |If the enployer fails to provide treatnent or care
required by this section after request by the injured enpl oyee,
t he enpl oyee nmay obtain such treatnent at the expense of the
enpl oyer —+f—the treatnmentis—conpensable—and nedically
necessary. The enpl oyee nust make a specific witten request for

the treatnment or care being sought. The enpl oyer shall have 14

days after receipt of the specific witten request for treatnent

or care to authorize the requested treatnent or care. It shal

be presuned that treatnent and care requested by the enpl oyee

whi ch the enpl oyer has failed, refused, or neglected to

aut hori ze in accordance with this paragraph is reasonabl e and

nmedi cal | y necessary absent clear and convi nci ng evi dence t hat

the enployer's failure to authorize the treatnent or care was

for reasons beyond its control or that the treatnent or care is

contrary to the enpl oyee's health, safety, and welfare. The

tinelines afforded enpl oyers under this subsection shall not

apply to requests for energency treatnent or care. Fherermustbe
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enti-tled-to-recover—any—amunt—personally—expended for the

(e)ed) |If the enployee selected his or her health care

provi der pursuant to paragraph (b), the carrier has the right to

transfer the care of the an injured enployee fromthe attending
health care provider if an independent nedi cal exam nation
determ nes that the enpl oyee is not nmaking appropriate progress

in recuperation. An independent nedical exanination that does

not involve an actual physical exam nation of the enpl oyee nay

not serve as the basis for a transfer of care under this

par agr aph. An enpl oyee who chal l enges a transfer of care

decision by a carrier nust show that the deauthorized care was

appropriate to his or her injuries, nedically necessary, and

t hat he or she was naki nhg appropriate progress in recuperation.

(f)fe) Except in energency situations and for treatnent
rendered by a nmanaged care arrangenent, after any initial
exam nation and di agnosis by a physician providing renedial
treatment, care, and attendance, and before a proposed course of
medi cal treatnent begins, each insurer shall review, in
accordance with the requirenments of this chapter, the proposed
course of treatnent, to determ ne whether such treatnent would
be recogni zed as reasonably prudent. The review nust be in
accordance with all applicable wrkers' conpensation practice

paranmeters. The insurer nust accept any such proposed course of
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treatment unless the insurer notifies the physician of its

specific objections to the proposed course of treatnent by the
cl ose of the tenth business day after notification by the
physi cian, or a supervised designee of the physician, of the
proposed course of treatnent.

(g)H Upon the witten request of the enployee, the
carrier shall give the enployee the opportunity for one change
of physician during the course of treatnent for any one
accident. The enployee shall be entitled to sel ect another
physi ci an from anong not fewer than three carrier-authorized
physi ci ans who are not professionally affiliated.

(4) NOTICE OF TREATMENT TO CARRIER; FILING WTH
DEPARTMENT. - -

(c) It is the policy for the adm nistration of the
wor kers' conpensati on systemthat there be reasonable access to
medi cal information by all parties to facilitate the self-
executing features of the law. Notw thstanding the limtations
in s. 456.057 and subject to the [imtations in s. 381.004, upon
t he request of the enployer, the carrier, an authorized
qualified rehabilitation provider, or the attorney for the
enpl oyer or carrier, the nmedical records of an injured enployee
must be furnished to those persons and the nedical condition of
the injured enpl oyee nust be discussed with those persons, if
the records and the discussions are restricted to conditions

relating to the workplace injury. Upon 5 days' advance witten

notice to the enpl oyee or the enployee's | egal representative,

any such discussions may be held before or after the filing of a

claimw t hout the khowledge—consents—o+r presence of any ot her

party or his or her agent or representative. A health care

provider who willfully refuses to provide nedical records or to
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di scuss the nedical condition of the injured enployee, after a

reasonabl e request is made for such information pursuant to this
subsection, shall be subject by the agency to one or nore of the
penalties set forth in paragraph (8)(b).

(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

(a) Subject to the provisions of paragraph (2)(b), in any

di spute concerning overutilization, nedical benefits,
conpensability, or disability under this chapter, the carrier or

t he enpl oyee may, at the expense of the carrier, select an

i ndependent nedi cal exam ner. The exam ner may be a health care
provi der treating or providing other care to the enployee. An

i ndependent nedi cal exam ner may not render an opi ni on outside
his or her area of expertise, as denonstrated by |icensure and
applicable practice paraneters.

(b) Each party is bound by his or her selection of an
i ndependent nedical examiner and is entitled to an alternate
exam ner only if:

1. The examner is not qualified to render an opinion upon
an aspect of the enployee's illness or injury which is materi al
to the claimor petition for benefits;

2. The exam ner ceases to practice in the specialty
relevant to the enployee's condition;

3. The exami ner is unavailable due to injury, death, or
rel ocati on outside a reasonably accessi bl e geographic area; or

4. The parties agree to an alternate exam ner.
Any party nmay request, or a judge of conpensation clains nmay
require, designation of an agency nedi cal advisor as an

i ndependent nedi cal exam ner. The opinion of the advisors acting
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as exam ners shall not be afforded the presunption set forth in

paragraph (9)(c).

(c) The carrier shall may—at—its—election- contact the
enpl oyee or the enpl oyee's |l egal representative elaimant

direectly to schedul e a reasonable tinme for an i ndependent

medi cal exam nation. The carrier nmust confirmthe scheduling
agreenent in witing wwthin 5 days and notify the enpl oyee and
t he enpl oyee's | egal representative elaimwant—s—counsel, if any,
at least 7 days before the date upon which the independent

medi cal exam nation is scheduled to occur. An—-attorney

. ai , horized hedul

nd I i cal | . I hi I L on.
(d) If the enployee fails to appear for the independent

nmedi cal exam nation w thout good cause and fails to advise the
physician at |east 24 hours before the schedul ed date for the
exam nation that he or she cannot appear, the enployee is barred
fromrecovering conpensation for any period during which he or
she has refused to submt to such exam nation. Further, the
enpl oyee shall reinburse the carrier 50 percent of the
physi ci an's cancel |l ation or no-show fee unless the carrier that
schedul es the exam nation fails to tinmely provide to the

enpl oyee a witten confirmation of the date of the exam nation
pursuant to paragraph (c) which includes an expl anation of why
he or she failed to appear. The enpl oyee may appeal to a judge
of conpensation clains for reinbursenent when the carrier

wi t hhol ds paynent in excess of the authority granted by this

secti on.
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lor_i i csiblo ' bot he—iud :

(7) UTILIZATI ON AND REI MBURSEMENT DI SPUTES. - -
(a) Any health care provi der—earrier—or—enptoyer who

el ects to contest the disallowance or adjustnent of paynent by a

carrier under subsection (6) may file a petition for benefits in

accordance with s. 440.192 and proceed in the sanme manner as an

resolvethedispute. A health care provider who prevails in

contesting a disallowance or adjustnent of paynent shall be

entitled to recover taxable costs and attorney's fees as

provided in s. 440.34(3)(a). Fhepetitioner—nust—serve—acopy
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(b)) Any carrier that engages in a pattern or practice
of arbitrarily or unreasonably disallow ng or reducing paynents

to health care providers may be subject to an adm nistrative

fine assessed by the agency in an anobunt not to exceed $5, 000

per instance of inproperly disallow ng or reduci ng paynents. one

(12) CREATION OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
REI MBURSEMENT ALLOWANCES. - -
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(a) A three-nenber panel is created, consisting of the

| nsurance Conmmi ssioner, or the Insurance Conm ssioner's

desi gnee, and two nenbers to be appointed by the Governor,
subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of

enpl oyers, the other nenber who, on account of previous
vocation, enploynent, or affiliation, shall be classified as a
representative of enployees. The panel shall determ ne statew de
schedul es of maxi mum rei mbursenment al |l owances for nedically
necessary treatnent, care, and attendance provi ded by
physi ci ans, hospitals, anbulatory surgical centers, work-

har deni ng prograns, pain prograns, and durable nedica

equi prent. The rei nbursenent for mnedical services furni shed

pursuant to this chapter shall not be | ess than 100 percent of

t he applicabl e rei nbursenent all owance as determ ned in

accordance with the Ameri can Medi cal Associ ati on Current

Procedural Term nol ogy codes as adopted and updated annually by
the Centers for Medicare and Medicaid Services of the U S

Departnent of Health and Human Servi ces. Fhe—maximHm

Page 27 of 55

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

803
804
805
806
807
808
809
810
811
812
813
814
815
816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831

832

HB 1539 2003
Annual |y, the three-nmenber panel shall adopt schedul es of

maxi mum r ei nbur senent al | owances for physicians, hospital

i npatient care, hospital outpatient care, anbul atory surgical
centers, work-hardening prograns, and pain prograns. However—
The maxi mum percentage of increase in the individual

rei mbursement all owance may not exceed the percentage of annual
increase as deternm ned by the Centers of Medicare and Medi cai d
Servi ces itathe Consuner—Pricelndex for the previous year. An

stess—
(b) As to reinbursenent for a prescription nedication, the

rei nbursenent anmount for a prescription shall be the average
whol esal e price times 1.2 plus $4.18 for the dispensing fee,
except where the carrier has contracted for a | ower anount. Fees
for pharnmaceuticals and pharmaceuti cal services shall be

rei nbursabl e at the applicable fee schedul e anount. Where the
enpl oyer or carrier has contracted for such services and the
enpl oyee elects to obtain themthrough a provider not a party to
the contract, the carrier shall reinburse at the schedul e,

negoti ated, or contract price, whichever is |ower.

(c) Reinbursenent for all fees and other charges for such
treatnment, care, and attendance, including treatnent, care, and
att endance provi ded by any hospital or other health care
provi der, anbul atory surgical center, work-hardening program or
pain program for which the Centers for Medicare and Medicaid

Services do not provide a maxinmumrate of rei nbursenent nust not
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exceed the anounts provided by the uniform schedul e of maxi mum

rei mbursenent all owances as determ ned by the panel or as

ot herwi se provided in this section. Fhis—subsection—also—-applies

provi-ders—under—this—chapter—Unti The three-nmenber panel nust
approve approves a uniform schedul e of maxi mum rei mbur senent

al | owances and—it—becones—effective—allconpensable charges for
treatnent, care, and attendance provided by physicians,
anbul at ory surgical centers, work-hardeni ng prograns, or pain

prograns for which the Centers for Medicare and Medicaid do not

provide a naxi numrate of reinbursenent shall—bereinbursedat

providedregardless—of the placeofserviece. In determning the

uni form schedul e, the panel shall first approve the data which
it finds representative of prevailing charges in the state for
simlar treatnent, care, and attendance of injured persons. Each
health care provider, health care facility, anbulatory surgica
center, work-hardening program or pain programreceivVving

wor kers' conpensati on paynents shall maintain records verifying
their usual charges. In establishing the uniform schedul e of
maxi mum r ei nbur senent al | owances, the panel nust consider:

1. The levels of reinbursenment for simlar treatnent,
care, and attendance made by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a | evel
of reinbursenent for treatnent, care, and attendance which wlI
ensure the availability of treatnent, care, and attendance

required by injured workers;
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3. The financial inpact of the reinbursenent allowances

upon health care providers and health care facilities, including
trauma centers as defined in s. 395.4001, and its effect upon
their ability to nake available to injured workers such

nmedi cal |y necessary renedial treatnment, care, and attendance.
The uni f orm schedul e of maxi mum rei nbur senent al | owances mnmust be
reasonabl e, nmust pronote health care cost contai nnent and
efficiency with respect to the workers' conpensation health care
delivery system and nust be sufficient to ensure availability
of such nedically necessary renedial treatnent, care, and
attendance to i njured workers; and

4. The nost recent average maxi mum al | owabl e rate of
increase for hospitals determ ned by the Health Care Board under
chapt er 408.

(d) In addition to establishing the uniform schedul e of
mexi mum r ei nbur senent al | owances, the panel shall:

1. Take testinony, receive records, and collect data to
eval uate the adequacy of the workers' conpensation fee schedul e,
nationally recogni zed fee schedul es and alternative nethods of
rei mbursement to certified health care providers and health care
facilities for inpatient and outpatient treatnent and care.

2. Survey certified health care providers and health care
facilities to determne the availability and accessibility of
wor kers' conpensation health care delivery systens for injured
wor ker s.

3. Survey carriers to determ ne the estimted inpact on
carrier costs and workers' conpensation prem umrates by
i npl ementi ng changes to the carrier reinbursenment schedul e or

i npl enenting alternative rei mbursenent methods.
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4. Submt recommendations on or before January 1, 2003,

and biennially thereafter, to the President of the Senate and
t he Speaker of the House of Representatives on nethods to

i nprove the workers' conpensation health care delivery system

The division shall provide data to the panel, including but not
limted to, utilization trends in the workers' conpensation
health care delivery system The division shall provide the
panel with an annual report regarding the resolution of nedical
rei nbursenent di sputes and any actions pursuant to s. 440.13(8).
The division shall provide adm nistrative support and service to
the panel to the extent requested by the panel.

(14) PAYMENT OF MEDI CAL FEES. --

(a) Except for energency care treatnment, fees for nedical
services are payable only to a health care provider certified
and authorized to render renedial treatnent, care, or attendance
under this chapter. A health care provider may not collect or
receive a fee froman injured enployee within this state, except

as otherw se provided by this chapter. Any authorized health

care provider who attenpts to recover fromthe enpl oyee paynent

for nmedi cal services authorized and provided pursuant to this

chapter shall forfeit the right to paynent for such nedica

services. Such-providers-have recourseagalnst—the enployer—or
. F F : I L I
this—chapter—

(b) Any health care provider seeking paynent of fees for

nmedi cal services nay file a petition for benefits in accordance

wth s. 440.192 and proceed in the sane manner as an enpl oyee

filing a petition for benefits. A health care provider who

prevails in seeking paynent for nedical services shall be
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entitled to recover taxable costs and attorney's fees as

provided in s. 440.34(3)(a).
(c)fb)y Fees charged for renedia

at t endance,

2003

treatnent, care, and

except for independent nedical exani nations, nay not

exceed the applicable fee schedul es adopted under this chapter.

Section 5.

Par agraph (c) of subsection (10) and

and (17) of section 440.134, Florida Statutes,

are anended to read:
440. 134 Workers'
(10)

subsections (16)

conpensati on nanaged care arrangenent. --

Witten procedures and nethods for the managenent of

an injured worker's nedical care by a nmedi cal care coordi nator
i ncl udi ng:
(c) The policies and procedures for allow ng an enpl oyee

one change to anot her

provi der as provided in s. 440.13(2)(9)

(16)

When a carrier enters into a managed care arrangenent

pursuant to this section, the nedical benefits available to

enpl oyees nust, at a mninmum equal those afforded enpl oyees

under s. 440. 13 enployees—who-are covered-by the provisions—of
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I ‘i hich tl Lt 1 ed - _13(2)(a
and—{b)y ln-addition—the enployershall be deenred - to-have

Liod | | kot . : I . .
The provi sions governi ng nmanaged care arrangenents shall govern

exclusively unless said arrangenents are contrary to s. 440.13

in which case the provisions of said section shall apply

L ficall | ot . . hi on.
(17) Notw thstandi ng any ot her provisions of this chapter,

when a carrier provides nedical care through a workers'
conpensati on managed care arrangenent, pursuant to this section,
t hose workers who are subject to the arrangenent nust receive
medi cal services for work-related injuries and di seases as
prescribed in the contract, provided the enployer and carrier
have provided notice to the enployees of the arrangenent in a
manner approved by the agency. Treatnent received outside the
wor kers' conpensati on nanaged care arrangenent is not
conpensabl e unl ess authorized by the carrier prior to the
treatnment date or as provided under s. 440.13(2)(d).

Section 6. Subsection (3) of section 440.15, Florida
Statutes, is anended to read:

440. 15 Conpensation for disability.--Conpensation for
disability shall be paid to the enployee, subject to the limts
provided in s. 440.12(2), as follows:

(3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -

(a) Inpairnment benefits. --

1. Once the enployee has reached the date of naxi mum
medi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the

i mpai rment, unless the enployee is entitled to suppl enental

benefits under paragraph (b).
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2. The three-nmenber panel, in cooperation with the

departnent, shall establish and use a uniform pernanent

i mpai rment rating schedule. This schedul e nust be based on
nmedically or scientifically denonstrable findings as well as the
systens and criteria set forth in the American Mdi cal
Association's Guides to the Eval uation of Permanent | npairnent;
the Snellen Charts, published by American Medical Association
Commttee for Eye Injuries; and the M nnesota Departnent of
Labor and Industry Disability Schedul es. The schedul e shoul d be
based upon objective findings. The schedul e shall be nore
conprehensi ve than the AVA Guides to the Eval uati on of Pernanent
| npai rment and shall expand the areas al ready addressed and
address additional areas not currently contained in the guides.
On August 1, 1979, and pending the adoption, by rule, of a

per manent schedul e, Guides to the Evaluation of Pernmanent

| mpai rment, copyright 1977, 1971, 1988, by the Anmerican Medi cal
Associ ation, shall be the tenporary schedule and shall be used
for the purposes hereof. For injuries after July 1, 1990,
pendi ng the adoption by rule of a uniformdisability rating
agency schedul e, the M nnesota Departnent of Labor and Industry
Disability Schedul e shall be used unless that schedul e does not
address an injury. In such case, the GQuides to the Eval uation of
Per manent | npairnment by the American Medical Association shal

be used. Determ nation of pernmanent inpairnment under this
schedul e nust be made by a physician |licensed under chapter 458,
a doctor of osteopathic nedicine |licensed under chapters 458 and
459, a chiropractic physician |icensed under chapter 460, a

podi atric physician |icensed under chapter 461, an optonetri st

| i censed under chapter 463, or a dentist |icensed under chapter

466, as appropriate considering the nature of the injury. No
Page 34 of 55

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1011
1012
1013
1014
1015
1016
1017
1018
1019
1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039

1040

HB 1539 2003
ot her persons are authorized to render opinions regarding the

exi stence of or the extent of pernmanent inpairnent.

3. Al inpairnment inconme benefits shall be based on an
i mpai rment rating using the inpairnment schedule referred to in
subpar agraph 2. I npairnent incone benefits are paid weekly at
the rate of 50 percent of the enpl oyee's average weekly
tenporary total disability benefit not to exceed the maxi num
weekly benefit under s. 440.12. An enployee's entitlenment to
i mpai rment i ncome benefits begins the day after the enpl oyee
reaches maxi mum nmedi cal inprovenent or the expiration of
tenporary benefits, whichever occurs earlier, and continues
until the earlier of:

a. The expiration of a period conputed at the rate of 3
weeks for each percentage point of inpairnment; or

b. The death of the enpl oyee.

4. After the enpl oyee has been certified by a doctor as
havi ng reached maxi num nmedi cal inprovenent or 6 weeks before the
expiration of tenporary benefits, whichever occurs earlier, the
certifying doctor shall evaluate the condition of the enpl oyee
and assign an inpairnment rating, using the inpairnment schedul e
referred to in subparagraph 2. Conpensation is not payable for
the nmental, psychological, or enotional injury arising out of
depression from being out of work. If the certification and
eval uation are perforned by a doctor other than the enpl oyee's
treating doctor, the certification and eval uati on nust be
submtted to the treating doctor, and the treating doctor nust
i ndi cate agreenent or disagreenent with the certification and
eval uation. The certifying doctor shall issue a witten report
to the departnment, the enployee, and the carrier certifying that

maxi mum nmedi cal inprovenment has been reached, stating the
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i mpai rnment rating, and providing any other information required

by the departnent by rule. If the enployee has not been
certified as having reached maxi num nedi cal inprovenment before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirements of this section.

5. The carrier shall pay the enpl oyee inpairnent incone
benefits for a period based on the inpairnent rating.

6. The departnment may by rule specify forns and procedures
governing the nethod of paynent of wage | oss and i npairnent
benefits for dates of accidents before January 1, 1994, and for
dates of accidents on or after January 1, 1994,

(b) Suppl enmental benefits.--

1. Al supplenental benefits nust be paid in accordance
with this subsection. An enployee is entitled to suppl enent al
benefits as provided in this paragraph as of the expiration of
the inpairnment period, if:

a. The enployee has an inpairnment rating fromthe
conpensabl e injury of 10 20 percent or nore as determ ned
pursuant to this chapter

b. The enpl oyee has not returned to work or has returned
to work earning |l ess than 80 percent of the enpl oyee's average
weekly wage as a direct result of the enployee's inpairnment; and

c. The enployee has in good faith attenpted to obtain
enpl oynent commensurate with the enpl oyee's ability to work.

2. Any enployee entitled to suppl emental benefits pursuant

to this paragraph shall not be entitled to receive inpairnent

benefits under paragraph (a).

3.2— If an enployee is not entitled to suppl enental

benefits at the tine of payment of the final weekly inpairnent
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i ncome benefit because the enployee is earning at |east 80

percent of the enployee's average weekly wage, the enpl oyee nmay
becone entitled to supplenmental benefits at any time within 1
year after the inpairnment incone benefit period ends if:

a. The enpl oyee earns wages that are | ess than 80 percent
of the enployee's average weekly wage for a period of at |east
90 days;

b. The enpl oyee neets the other requirenents of
subparagraph 1.; and

c. The enployee's decrease in earnings is a direct result
of the enployee's inpairnent fromthe conpensable injury.

4.3~ |If an enployee earns wages that are at |east 80
percent of the enployee's average weekly wage for a period of at
| east 90 days during which the enployee is receiving
suppl enental benefits, the enpl oyee ceases to be entitled to
suppl emental benefits for the filing period. Supplenental
benefits that have been term nated shall be reinstated when the
enpl oyee satisfies the conditions enunerated in subparagraph 3.
2— and files the statenent required under subparagraph 5. 4—

Not wi t hst andi ng any other provision, if an enployee is not
entitled to supplenental benefits for 12 consecutive nonths, the
enpl oyee ceases to be entitled to any additional incone benefits
for the conpensable injury. If the enployee is discharged within
12 nmonths after losing entitlenment under this subsection,
benefits may be reinstated if the enpl oyee was di scharged at
that tinme with the intent to deprive the enpl oyee of

suppl enental benefits.

5.4~ After the initial determ nation of supplenental
benefits, the enployee nust file a statement with the carrier

stating that the enpl oyee has earned |l ess than 80 percent of the
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enpl oyee's average weekly wage as a direct result of the

enpl oyee' s i npairnment, stating the anount of wages the enpl oyee
earned in the filing period, and stating that the enpl oyee has
in good faith sought enploynent comrensurate with the enpl oyee's
ability to work. The statenment nust be filed quarterly on a form
and in the manner prescribed by the departnment. The depart nent
may nodify the filing period as appropriate to an individual
case. Failure to file a statenent relieves the carrier of
liability for supplenmental benefits for the period during which
a statement is not filed.

6.5~ The carrier shall begin paynent of supplenental
benefits not later than the seventh day after the expiration
date of the inpairnment income benefit period and shall continue
to timely pay those benefits. The carrier may request a
medi ati on conference for the purpose of contesting the
enpl oyee's entitlenment to or the anount of supplenental incone
benefits.

7.6— Supplenental benefits are cal cul ated quarterly and
pai d nonthly. For purposes of calcul ating suppl enmental benefits,
80 percent of the enployee's average weekly wage and the average
wages the enpl oyee has earned per week are conpared quarterly.
For purposes of this paragraph, if the enployee is offered a
bona fide position of enploynent that the enployee is capabl e of
perform ng, given the physical condition of the enpl oyee and the
geographi c accessibility of the position, the enployee' s weekly
wages are consi dered equivalent to the weekly wages for the
position offered to the enpl oyee.

8.4 Suppl enental benefits are payable at the rate of 80
percent of the difference between 80 percent of the enpl oyee's

aver age weekly wage determ ned pursuant to s. 440.14 and the
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weekl y wages the enpl oyee has earned during the reporting

period, not to exceed the maxi mum weekly incone benefit under s.
440. 12.

9.8~ The departnent may by rule define ternms that are
necessary for the admnistration of this section and forns and
procedures governing the method of paynent of suppl enental
benefits for dates of accidents before January 1, 1994, and for
dates of accidents on or after January 1, 1994.

(c) Duration of tenporary inpairment and suppl enent al
i ncone benefits.--The enployee's eligibility for tenporary
benefits, inpairnent incone benefits, and suppl enental benefits
termnates on the expiration of 401 weeks after the date of
injury.

Section 7. Subsections (1) and (7) of section 440. 16,
Florida Statutes, are amended to read:

440. 16 Conpensation for death.--

(1) |If death results fromthe accident within 1 year
thereafter or follows continuous disability and results fromthe
accident within 5 years thereafter, the enployer shall pay:

(a) Wthin 14 days after receiving the bill, actua
funeral expenses not to exceed $10, 000 $5,-000.

(b) Conpensation, in addition to the above, in the
foll ow ng percentages of the average weekly wages to the
foll ow ng persons entitled thereto on account of dependency upon
t he deceased, and in the foll ow ng order of preference, subject
to the limtation provided in subparagraph 2., but such
conpensation shall be subject to the limts provided in s.
440.12(2), shall not exceed $200, 000 $100,000, and nay be | ess
t han, but shall not exceed, for all dependents or persons

entitled to conpensation, 66% ; percent of the average wage:
Page 39 of 55

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1161
1162
1163
1164
1165
1166
1167
1168
1169
1170
1171
1172
1173
1174
1175
1176
1177
1178
1179
1180
1181
1182
1183
1184
1185
1186
1187
1188
1189

HB 1539 2003
1. To the spouse, if there is no child, 50 percent of the

average weekly wage, such conpensation to cease upon the
spouse' s deat h.

2. To the spouse, if there is a child or children, the
conpensati on payabl e under subparagraph 1. and, in addition,
162/ 3 percent on account of the child or children. However, when
the deceased is survived by a spouse and also a child or
chil dren, whether such child or children are the product of the
union existing at the tinme of death or of a forner marriage or
marri ages, the judge of conpensation clains may provide for the
paynment of conpensation in such nmanner as nmay appear to the
j udge of conpensation clains just and proper and for the best
interests of the respective parties and, in so doing, my
provide for the entire conpensation to be paid exclusively to
the child or children; and, in the case of death of such spouse,
33Y; percent for each child. However, upon the surviving
spouse's renmarriage, the spouse shall be entitled to a | unp-sum
paynment equal to 26 weeks of conpensation at the rate of 50
percent of the average weekly wage as provided in s. 440.12(2),
unl ess the $200, 000 $100,000 limt provided in this paragraph is
exceeded, in which case the surviving spouse shall receive a
| unp- sum paynent equal to the remai ning avail able benefits in
l[ieu of any further indemity benefits. In no case shall a
surviving spouse's acceptance of a | unp-sum paynent affect
paynment of death benefits to other dependents.

3. To the child or children, if there is no spouse, 33%;
percent for each child.

4. To the parents, 25 percent to each, such conpensation

to be paid during the continuance of dependency.
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5. To the brothers, sisters, and grandchildren, 15 percent

for each brother, sister, or grandchild.

(c) To the surviving spouse, paynent of postsecondary
student fees for instruction at any area technical center
established under s. 1001.44 for up to 1,800 classroom hours or
paynent of student fees at any community col | ege established
under part |11 of chapter 1004 for up to 80 senester hours. The
spouse of a deceased state enployee shall be entitled to a full
wai ver of such fees as provided in ss. 1009.22 and 1009.23 in
lieu of the paynment of such fees. The benefits provided for in
this paragraph shall be in addition to other benefits provided
for in this section and shall termnate 7 years after the death
of the deceased enpl oyee, or when the total paynent in eligible
conpensati on under paragraph (b) has been received. To qualify
for the educational benefit under this paragraph, the spouse
shall be required to neet and maintain the regular adm ssion
requi renents of, and be registered at, such area techni cal
center or conmmunity coll ege, and nake sati sfactory academ c
progress as defined by the educational institution in which the
student is enrolled.

(7) Conpensation under this chapter to aliens not
residents (or about to becone nonresidents) of the United States
or Canada shall be the sane in anmpbunt as provided for residents,
except that dependents in any foreign country shall be limted
to surviving spouse and child or children, or if there be no
surviving spouse or child or children, to surviving father or
nmot her whom t he enpl oyee has supported, either wholly or in
part, for the period of 1 year prior to the date of the injury,
and except that the judge of conpensation clainms nay, at the

option of the judge of conpensation clains, or upon the
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application of the insurance carrier, conmute all future

install ments of conpensation to be paid to such aliens by paying
or causing to be paid to themone-half of the conmuted anmount of
such future installnents of conpensation as determ ned by the

j udge of conpensation clainms, and provided further that
conpensation to dependents referred to in this subsection shal
in no case exceed $100, 000 $56,000

Section 8. Subsection (2) of section 440.19, Florida
Statutes, is anended to read:

440.19 Tine bars to filing petitions for benefits.--

(2) Paynent of any indemity benefit or the furnishing of
renmedi al treatnent, care, or attendance pursuant to either a
notice of injury or a petition for benefits shall toll the
limtations period set forth above for 2 years after iI—year—f+rom
the date of such paynent. This tolling period does not apply to

the issues of conpensability, date of naxi mum nedica
I nprovenent, or permanent inpairnent.

Section 9. Section 440.205, Florida Statutes, is anmended
to read:

440. 205 Coercion of enpl oyees.--

(1) An Ne enployer shall not discharge, threaten to
di scharge, intimdate, or coerce any enpl oyee by reason of such
enpl oyee's valid claimfor conpensation or attenpt to claim

conpensati on under the Wrkers' Conpensation Law. Any enpl oyer

who violates this subsection shall be subject to civil suit for

danmages to be filed in any circuit court of this state where the

enpl oyer resides or transacts business. The inmmunity afforded

enpl oyers under s. 440.11 does not extend to the conduct

prohi bited by this subsection.
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(2) A carrier shall not engage in conduct prohibited under

s. 440.105. Any carrier who engages in conduct prohibited under

s. 440.105 is subject to civil suit for damages whi ch may be

filed in any circuit court of this state where the carrier

resides or transacts business. The immunity afforded carriers

under s. 440.11 does not extend to conduct prohibited under this
subsection or s. 440.105.
Section 10. Subsection (2) of section 440.25, Florida

Statutes, is anended to read:

440. 25 Procedures for nediation and hearings.--

(2) Any party who participates in a nediation conference
shall not be precluded fromrequesting a hearing follow ng the
medi ati on conference should both parties not agree to be bound
by the results of the nmediation conference. A nediation

conference is required to be held on every petition for

benefits, except in cases where the parties file a joint nption

to waive nediation or in cases where uhless this requirenent is

wai ved by the Deputy Chief Judge. Mediation may not be waived by

joint notion of the parties in any case involving a detail of

conpensability or a petition seeking benefits under s.
440.15(1). No later than 3 days prior to the nediation

conference, all parties nust submt any applicable notions,

including, but not limted to, a notion to waive the nediation
conference, to the judge of conpensation cl ai s.

Section 11. Paragraphs (b) and (c) of subsection (2) and
subsection (4) of section 440.45, Florida Statutes, are anmended
to read:

440.45 O fice of the Judges of Conpensation C ains.--
(2)
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(b) Except as provided in paragraph (c), the Governor

shal | appoint a judge of conpensation clains froma |ist of
t hree persons nom nated by a statew de nom nating conm ssion.
The statew de nom nating comm ssion shall be conposed of the
fol | ow ng:

1. Five nenbers, at |east one of whom nust be a nenber of
a mnority group as defined in s. 288.703(3), one of each who
resides in each of the territorial jurisdictions of the district
courts of appeal, appointed by the Board of Governors of The
Fl orida Bar from anong The Fl orida Bar nenbers who are engaged

in the practice of law. Two of the nenbers nust be board

certified in workers' conpensation | aw by The Florida Bar and

represent enployers and carriers exclusively, and tw of the

nmenbers nust be board certified in workers' conpensation | aw by

The Florida Bar and represent enployees exclusively. On July 1,

1999, the termof office of each person appointed by the Board
of Governors of The Florida Bar to the comm ssion expires. The
Board of Governors shall appoint nenbers who reside in the odd-
nunbered district court of appeal jurisdictions to 4-year terns
each, beginning July 1, 1999, and nenbers who reside in the
even- nunbered district court of appeal jurisdictions to 2-year
terms each, beginning July 1, 1999. Thereafter, each nenber
shall be appointed for a 4-year term

2. Five electors, at |east one of whom nmust be a nenber of
a mnority group as defined in s. 288.703(3), one of each who
resides in each of the territorial jurisdictions of the district
courts of appeal, appointed by the Governor. On July 1, 1999,
the termof office of each person appointed by the Governor to
t he conm ssion expires. The Governor shall appoint nmenbers who

reside in the odd-nunbered district court of appeal
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jurisdictions to 2-year terns each, beginning July 1, 1999, and

menbers who reside in the even-nunbered district court of appeal
jurisdictions to 4-year terns each, beginning July 1, 1999.
Thereafter, each nenber shall be appointed for a 4-year term
and

3. Five electors, at |east one of whom nust be a nenber of
a mnority group as defined in s. 288.703(3), one of each who
resides in the territorial jurisdictions of the district courts
of appeal, selected and appointed by a majority vote of the
ot her 10 nmenbers of the comm ssion. On Cctober 1, 1999, the term
of office of each person appointed to the comm ssion by its
ot her nmenbers expires. A mgjority of the other nenbers of the
commi ssi on shall appoint nmenbers who reside in the odd- nunbered
district court of appeal jurisdictions to 2-year ternms each,
begi nning Cctober 1, 1999, and nenbers who reside in the even-
nunbered district court of appeal jurisdictions to 4-year terns
each, begi nning OQctober 1, 1999. Thereafter, each nenber shal
be appointed for a 4-year term

A vacancy occurring on the conm ssion shall be filled by the

original appointing authority for the unexpired bal ance of the
term No attorney who appears before any judge of conpensation
clains nore than four tinmes a year is eligible to serve on the

st at ewi de nom nating comm ssion except as an appoi ntee pursuant

to subparagraph 1. The neetings and determ nations of the

nom nati ng comm ssion as to the judges of conpensation clains

shall be open to the public and shall be recorded

(c) Each judge of conpensation clains shall be appointed
for a termof 4 years, but during the termof office may be

renoved by the Governor for cause. Prior to the expiration of a
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judge's termof office, the statew de nom nating comm ssi on

shal |l review the judge's conduct and determ ne whether the
judge's performance is satisfactory. Effective July 1, 2002, in
determ ning whether a judge's performance is satisfactory, the
commi ssion shall consider the extent to which the judge has net
the requirenments of this chapter, including, but not limted to,
the requirenments of ss. 440.25(1) and (4)(a)-(f), 440.34(2), and
440. 442. A judge of conpensation clains appearing before the

conm ssion shall testify under oath and shall be subject to

penalties for perjury. If the judge's performance is deened

satisfactory, the comm ssion shall report its finding to the
Governor no later than 6 nonths prior to the expiration of the
judge's termof office. The Governor shall reviewthe
comi ssion's report and rmay reappoint the judge for an
additional 4-year term If the Governor does not reappoint the
j udge, the Governor shall informthe comm ssion. The judge shal
remain in office until the Governor has appointed a successor
judge in accordance with paragraphs (a) and (b). If a vacancy
occurs during a judge's unexpired term the statew de nom nating
conmm ssi on does not find the judge's performance is
satisfactory, or the Governor does not reappoint the judge, the
Governor shall appoint a successor judge for a termof 4 years
in accordance with paragraph (b).

(4) The Ofice of the Judges of Conpensation C ains shal
adopt rules to effect the purposes of this section. Such rules

shal | include procedural—+ules—applicableto—workers—
conpensati-on—clatmresolution—and uniformcriteria for neasuring

t he performance of the office, including, but not limted to,
t he nunber of cases assigned and di sposed, the age of pending

and di sposed cases, tineliness of decisionmaking, extraordinary
Page 46 of 55

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396

1397

HB 1539 2003
fee awards, and other data necessary for the judicial nom nating

comm ssion to review the performance of judges as required in

paragraph (2)(c). Such rules shall be subject to approval by

the Suprene Court. TFhe-workers' —conpensationrules of procedure

Section 12. Subsections (3) and (6) of section 627.041,
Florida Statutes, are anended to read:

627.041 Definitions.--As used in this part:

(3) "Rating organization" neans every person, other than
an authorized insurer, whether |ocated within or outside this
state, who has as his or her object or purpose the making of

prospective |l oss costs, rates, rating plans, or rating systens.

Two or nore authorized insurers that act in concert for the

pur pose of making prospective | oss costs, rates, rating plans,

or rating systens, and that do not operate within the specific
aut hori zations contained in ss. 627.311, 627.314(2), (4), and
627.351, shall be deened to be a rating organization. No single
i nsurer shall be deened to be a rating organization.

(6) "Subscriber” means an insurer which is furnished at
its request:

(a) Wth prospective |oss costs, rates, and rating nmanual s

by a rating organi zation of which it is not a nenber; or

(b) Wth advisory services by an advisory organi zati on of
which it is not a nmenber.

Section 13. Section 627.091, Florida Statutes, is anended
to read:

627.091 Rate filings; workers' conpensation and enpl oyer's

[iability insurances.--
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(1) As used in this section, the term

(a) "Expenses" neans that portion of a rate attributable

to acquisition, field supervision, collection expenses, and

gener al expenses.

(b) "Miultiplier" means the profit and expenses, other than

| oss adj ust nent expenses associated with witing workers'

conpensation and enployer's liability insurance, expressed as a

si ngl e noni ntegral nunber to be applied to the prospective | oss

costs approved by the departnent in making rates for each

classification of risks utilized by that insurer.

(c) "Prospective |loss costs" neans that portion of a rate

reflecting historical aggregate | osses and | oss adj ust nent

expenses projected through devel opnent to their ultinmate val ue

and through trending to a future point in tinme. The term does

not include provisions for profit or expenses, other than | oss

adj ust rent expenses.

(2)5 As to workers' conpensation and enpl oyer's
[iability insurances, every insurer shall file with the
departnent every nanual of classifications, rules, and rates,
every rating plan, and every nodification of any of the
foregoi ng which it proposes to use. Every insurer is authorized
to include deductible provisions in its nmanual of
classifications, rules, and rates. Such deductibles shall in al
cases be in a formand manner which is consistent with the
under | yi ng purpose of chapter 440.

(3)2> Every such filing shall state the proposed
effective date thereof, and shall indicate the character and
extent of the coverage contenplated. When a filing is not
acconpani ed by the information upon which the insurer supports

the filing and the departnment does not have sufficient
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information to determ ne whether the filing neets the applicable

requirenents of this part, it shall within 15 days after the
date of filing require the insurer to furnish the information
upon which it supports the filing. The information furnished in
support of a filing may i ncl ude:

(a) The experience or judgnment of the insurer or rating
organi zation nmaking the filing;

(b) Its interpretation of any statistical data it relies
upon;

(c) The experience of other insurers or rating
or gani zati ons; or

(d) Any other factors which the insurer or rating
organi zati on deens rel evant.

(43> Afiling and any supporting information shall be
open to public inspection as provided in s. 119.07(1).

(5)4) An insurer may satisfy its obligation to make sueh

filings of prospective |oss costs by becom ng a nenber of, or a

subscriber to, a licensed rating organization which makes such
filings and by authorizing the departnent to accept such filings
in its behalf; but nothing contained in this chapter shall be
construed as requiring any insurer to becone a nenber or a
subscri ber to any rating organization.

(6)(a) A licensed rating organi zati on may develop and file

for approval with the departnent reference filings containing

prospective | oss costs and the underlying | oss data and ot her

supporting statistical and actuarial information. A rating

organi zati on nay not develop or file final rates or nmultipliers

for expenses and profit. After a loss costs reference filing has

been filed with the departnent and approved, the rating
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organi zation shall provide its nmenber insurers with a copy of
t he approved reference filing.

(b) Each insurer shall independently and individually file
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with the departnent the final rates it will use and the

effective date of any rate changes. An insurer nay independently

file its rates, including prospective |oss costs, as authorized

by this section. An insurer that is a nenber of or subscribes to

a rating organi zati on nay use the prospective | oss costs in an

approved reference filing by the rating organi zation or the

insurer may file for a deviation fromthe | oss costs reference
filing under s. 627.211.

(c) If an insurer uses the prospective | oss costs in the

approved reference filing, the insurer nust independently and

individually file with the departnent its nultiplier for

expenses and profit. The insurer's rates shall be the

conbi nati on of the prospective | oss costs and the nultiplier for

expenses and profit. Insurers shall file data in accordance with

the uniformstatistical plan approved by the departnent.

| nsurers nay use variable or fixed expense | oads or a

conbi nati on of these and nmay vary the expense |load by class, if

the insurer files supporting data justifying such variations. An

insurer that uses the prospective | oss costs in an approved

reference filing my use its multiplier and final rates

i mredi ately upon filing with the departnent, subject to

di sapproval by the departnent.

(d) Insurers nay file with the departnent prem um

di scounts, credits, and surcharges, that bear a reasonable

relationship to the expected | oss and expense experience of an

i ndi vi dual policyhol der, subject to a maxi nrum surcharge of 40

percent above the approved rate and a maxi mum di scount or credit
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of 50 percent bel ow the approved rate. An insurer that uses the

prospective | oss costs in an approved reference filing may use

prem um di scounts, credits, and surcharges i medi ately upon

filing with the departnment, subject to di sapproval by the

depart nent .

(e) An insurer may request to have its nultiplier for

expenses and profit remain on file and reference all subsequent

prospective loss costs reference filings. Upon the effective

date of approval of subsequent reference | oss costs filings, the

insurer's rates shall be the conbination of the prospective | oss

costs and the nultiplier contained in its filing wwth the

departnent. The insurer's filed nultiplier shall remain in

effect until the insurer withdraws it and files a revised

multiplier. If the insurer elects to use the prospective |o0ss

costs as filed but with a different effective date, then the

insurer nust file notice wwth the departnment of the effective

dat e.

(7) A rating organization nmay file supplenentary rating

information that includes policy-witing rules, rating plans

classification codes and descriptions, and rules that include

factors or relativities, such as increased limts factors,

classification relativities, or simlar factors, but excludes

m ni num prem uns. An insurer may el ect to use such suppl enentary

rating i nformati on approved by the departnent.

(8 A rating organi zation may fil e:

(a) Final rates and rating plans for the residual market.

(b) The uniformclassification plan and rul es.

(c) The uniform experience rating plan and rul es
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(d) Advisory manual workers' conpensation rates to be used

for the sole purpose of conputing the assessnent liability of

self-insurers.
(9)65) Pursuant to the provisions of s. 624.3161, the
departnment nmay exam ne the underlying statistical data used in

such filings.

(10) ¢6)- Wienever the commttee of a recognized rating
organi zation with responsibility for workers' conpensati on and
enployer's liability insurance rates in this state neets to
di scuss the necessity for, or a request for, Florida rate
i ncreases or decreases, the determnation of Florida rates, the
rates to be requested, and any other matters pertaining
specifically and directly to such Florida rates, such neetings
shall be held in this state and shall be subject to s. 286.011.
The conmttee of such a rating organi zation shall provide at
| east 3 weeks' prior notice of such neetings to the departnent
and shall provide at |east 14 days' prior notice of such
nmeetings to the public by publication in the Florida
Adm ni strative Wekly.

Section 14. Subsection (1) of section 627.096, Florida
Statutes, is anended to read:

627. 096 Workers' Conpensation Rating Bureau. --

(1) There is created wthin the departnent a Wrkers
Conpensati on Rating Bureau, which shall make an investigation
and study of all insurers authorized to issue workers'
conpensati on and enployer's liability coverage in this state.
Such bureau shall study the data, statistics, schedules, or
other information as it may deem necessary to assist and advise
the departnent in its review of filings nade by or on behal f of

wor kers' conpensation and enployer's liability insurers. The
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departnent shall have the authority to pronul gate rul es

requiring all workers' conpensation and enployer's liability
insurers to submit to the rating bureau any data, statistics,
schedul es, and other information deemed necessary to the rating

bureau's study and advisenent. Al data, statistics, schedul es,

and other information subnmtted to, or considered by, the

Wor kers' Compensation Rating Bureau shall be considered public
record for purposes of s. 119.07(1) and s. 24(a), Art. | of the
State Constitution.

Section 15. Section 627.101, Florida Statutes, is anmended

to read:
627.101 Wen filing becones effective; workers'
conpensation and enployer's liability insurances.--

(1) The departnent shall review prospective |0ss costs

filings and final rate filings as to workers' conpensati on and

enployer's liability insurances as soon as reasonably possible
after they have been made in order to determ ne whet her they
neet the applicable requirenents of this part. If the departnent
determ nes that part of a rate filing does not neet the
applicable requirenments of this part, it may reject so nuch of
the filing as does not neet these requirenents, and approve the
remai nder of the filing.

(2) The departnment shall specifically approve a

prospective |l oss costs the filing before it becones effective,

unl ess the departnent has concluded it to be in the public
interest to hold a public hearing to determ ne whether the
filing nmeets the requirenents of this chapter and has given

noti ce of such hearing to the insurer or rating organization
that made the filing, and in which case the effectiveness of the

filing shall be subject to the further order of the departnent
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made as provided in s. 627.111. An insurer that uses the

prospective | oss costs in an approved reference filing nay use

its multiplier and final rates imediately upon filing with the

departnent, as provided in s. 627.091, subject to di sapproval by

the departnent. If the departnent specifically disapproves

either a prospective loss costs filing or a final rate the

filing, the provisions of subsection (4) shall apply.
(3) An insurer or rating organization may, at the tinme it

makes a prospective loss costs filing with the departnent,

request a public hearing thereon. In such event, the departnent
shal | give notice of the hearing.

(4) |If the departnent disapproves a prospective | oss costs

or final rate filing, it shall pronptly give notice of such

di sapproval to the insurer or rating organi zation that nade the
filing, stating the respects in which it finds that the filing
does not neet the requirements of this chapter. If the
departnent approves a filing, it shall give pronpt notice
thereof to the insurer or rating organization that made the
filing, and in which case the filing shall becone effective upon
such approval or upon such subsequent date as may be
satisfactory to the departnment and the insurer or rating
organi zation that nade the filing.

Section 16. Subsection (1) of section 627.211, Florida
Statutes, is anended to read:

627.211 Deviations; workers' conpensation and enployer's
liability insurances.--

(1) Every nenber or subscriber to a rating organi zation
shall, as to workers' conpensation or enployer's liability
i nsurance, adhere to the filings made on its behalf by such

organi zati on; except that any such insurer nay make witten
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application to the departnent for permission to file a uniform

percent age decrease or increase to be applied to the prem uns
produced by the rating systemso filed for a kind of insurance,
for a class of insurance which is found by the departnment to be
a proper rating unit for the application of such uniform
per cent age decrease or increase, or for a subdivision of
wor kers' conpensation or enployer's liability insurance:

(a) Conprised of a group of manual classifications which
is treated as a separate unit for ratemaki ng purposes; or

(b) For which separate expense provisions for |oss

adj ust nent _expenses are included in the filings of the rating

or gani zati on.

Such application shall specify the basis for the nodification
and shall be acconpani ed by the data upon which the applicant
relies. A copy of the application and data shall be sent

simul taneously to the rating organization.

Section 17. If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid provision

or application, and to this end the provisions of this act are

decl ared severabl e.
Section 18. This act shall take effect January 1, 2004.
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