Florida Senate - 2003 CS for CS for SB 1584

By the Committees on Judiciary; Governnental Oversight and
Productivity; and Senator Aronberg

308-2383-03

1 A bill to be entitled

2 An act relating to adninistrative procedures;

3 anending s. 120.52, F.S.; revising definition

4 of invalid exercise of delegated |egislative

5 authority; amending s. 120.54, F.S.; revising

6 provisions with respect to uniformrules;

7 providing requirenents with respect to the

8 application of alleged facts to specific rules
9 or statutes; anending s. 120.56, F.S.; revising
10 rul e chal l enges; providing hearings of such

11 chal | enges to be held de novo; providing for

12 the standard of proof to be used; revising

13 procedures for agency response in unadopted

14 rul e proceedi ngs; anending s. 120.569, F.S.

15 revising provisions with respect to decisions
16 that affect substantial interest; providing for
17 initial scheduling orders by the adm nistrative
18 | aw judge; providing for a discovery peri od;

19 anmending s. 120.57, F.S.; revising provisions
20 Wi th respect to additional procedures
21 appl i cabl e to hearings involving disputed
22 i ssues of material fact; revising procedures in
23 unadopt ed rul e proceedi ngs; providing that an
24 order relinquishing jurisdiction shall be
25 rendered under certain circunstances; providing
26 when an agency nust rule on exceptions;
27 anending s. 120.595, F.S.; redefining the term
28 "i nmpr oper purpose" and conformng a
29 cross-reference; declaring that other
30 provisions relating to attorney's fees and
31 costs are unaffected by s. 120.595, F.S.
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anending s. 120.60, F.S.; revising provisions
Wi th respect to licensing; providing for
license issuance by default in specified

ci rcunstances; anending s. 120.68, F.S.
revising provisions with respect to judicial
review, providing additional grounds for
certain petitions challenging an agency rule as
an invalid exercise of delegated |egislative
authority; anmending s. 57.105, F.S.; providing
adm nistrative |law judge authority to award
attorney's fees and danages; anending s.
57.111, F.S.; revising attorney's fees on civil
actions and adm ni strative proceedi ngs
initiated by state agencies; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 120.52, Florida
Statutes, is anended to read:

120.52 Definitions.--As used in this act:

(8) "lInvalid exercise of delegated |egislative
authority" neans action which goes beyond the powers,
functions, and duties delegated by the Legislature. A proposed
or existing rule is an invalid exercise of del egated
| egislative authority if any one of the follow ng applies:

(a) The agency has materially failed to foll ow the
appl i cabl e rul emaki ng procedures or requirenents set forth in
this chapter;

(b) The agency has exceeded its grant of rul emaking
authority, citation to which is required by s. 120.54(3)(a)1.

2
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(c) The rule enlarges, nodifies, or contravenes the
specific provisions of law inplenented, citation to which is
required by s. 120.54(3)(a)l.

(d) The rule is vague, fails to establish adequate
standards for agency decisions, or vests unbridled discretion
in the agency;

(e) The rule is arbitrary or capricious. Arule is
arbitrary if it is not supported by |logic or the necessary

facts; arule is capricious if it is adopted w thout thought

or reason or is irrational; or

¢ I e L I ol
evidence—otr

(f)tg)r The rule inposes regulatory costs on the

regul ated person, county, or city which could be reduced by
the adoption of less costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary but not
sufficient to allow an agency to adopt a rule; a specific |aw
to be inplenented is al so required. An agency may adopt only
rules that inplenent or interpret the specific powers and
duties granted by the enabling statute. No agency shall have
authority to adopt a rule only because it is reasonably
related to the purpose of the enabling | egislation and is not
arbitrary and capricious or is within the agency's cl ass of
powers and duties, nor shall an agency have the authority to

i npl erent statutory provisions setting forth genera

| egislative intent or policy. Statutory |anguage granting

rul emaki ng authority or generally describing the powers and
functions of an agency shall be construed to extend no further

3
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1| than inplenenting or interpreting the specific powers and

2| duties conferred by the sane statute.

3 Section 2. Paragraph (b) of subsection (5) of section
41 120.54, Florida Statutes, is anended to read:

5 120. 54 Rul enaki ng. - -

6 (5) UNI FORM RULES. - -

7 (b) The uniformrul es of procedure adopted by the

8 | commi ssion pursuant to this subsection shall include, but are
9| not be linted to:

10 1. Uniformrules for the scheduling of public

11 | neetings, hearings, and workshops.

12 2. Uniformrules for use by each state agency that

13 | provide procedures for conducting public neetings, hearings,
14 | and wor kshops, and for taking evidence, testinobny, and

15 | argunent at such public neetings, hearings, and workshops, in
16 | person and by neans of conmunications nedi a technol ogy. The

17 | rules shall provide that all evidence, testinony, and argunent
18 | presented shall be afforded equal consideration, regardl ess of
19 | the nethod of communication. If a public neeting, hearing, or
20 | workshop is to be conducted by neans of comuni cati ons nedia
21| technol ogy, or if attendance may be provided by such neans,
22 | the notice shall so state. The notice for public neetings,
23 | hearings, and workshops utilizing comunications nedia
24 | technol ogy shall state how persons interested in attending may
25| do so and shall nane |locations, if any, where communi cations
26 | nedia technology facilities will be available. Nothing in this
27 | paragraph shall be construed to dimnish the right to inspect
28 | public records under chapter 119. Linmiting points of access to
29 | public neetings, hearings, and workshops subject to the
30| provisions of s. 286.011 to places not nornmally open to the
31| public shall be presuned to violate the right of access of the

4
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public, and any official action taken under such circunstances
is void and of no effect. O her laws relating to public
neeti ngs, hearings, and workshops, including penal and
renedi al provisions, shall apply to public neetings, hearings,
and wor kshops conducted by neans of comrunications nedia
technol ogy, and shall be liberally construed in their
application to such public neetings, hearings, and workshops.
As used in this subparagraph, "comrunications nedia
t echnol ogy" neans the electronic transm ssion of printed
matter, audio, full-notion video, freeze-frane video,
conpressed video, and digital video by any nethod avail abl e.

3. Uniformrules of procedure for the filing of notice
of protests and formal witten protests.

4., Uniformrules of procedure for the filing of
petitions for adm nistrative hearings pursuant to s. 120. 569
or s. 120.57. Such rules shall require the petition to

i ncl ude:

a. The identification of the petitioner.

b. A statenent of when and how the petitioner received
notice of the agency's action or proposed action.

c. An explanation of how the petitioner's substanti al
interests are or will be affected by the action or proposed
action.

d. A statenent of all material facts disputed by the
petitioner or a statenent that there are no disputed facts.

e. A statenent of the ultimate facts all eged,
including a statenent of the specific facts the petitioner
contends warrant reversal or nodification of the agency's
proposed acti on.

f. A statement of the specific rules or statutes that
the petitioner contends require reversal or nodification of

5
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t he agency's proposed action, including an expl anation of how

the alleged facts relate to the specific rules or statutes.

g. A statenent of the relief sought by the petitioner
stating precisely the action petitioner wi shes the agency to
take with respect to the proposed action

5. Uniformrules of procedure for the filing and
pronpt disposition of petitions for declaratory statenents.

6. Provision of a nethod by which each agency head
shal | provide a description of the agency's organi zati on and
general course of its operations.

7. Uniformrules establishing procedures for granting
or denying petitions for variances and wai vers pursuant to s.
120. 542.

Section 3. Paragraph (e) of subsection (1), paragraph
(a) of subsection (3), and paragraph (e) of subsection (4) of
section 120.56, Florida Statutes, are anended to read:

120.56 Challenges to rules.--

(1) GENERAL PROCEDURES FOR CHALLENG NG THE VALI DI TY OF
A RULE OR A PROPCSED RULE. - -

(e) Hearings held under this section shall be de novo
in nature. The standard of proof shall be the preponderance of

t he evidence. Hearings shall be conducted in the sane manner
as provided by ss. 120.569 and 120.57, except that the
adm nistrative |law judge's order shall be final agency action

The petitioner and the agency whose rule is chall enged shal
be adverse parties. Oher substantially affected persons nay
join the proceedings as intervenors on appropriate terns which
shal |l not unduly delay the proceedings. Failure to proceed
under this section shall not constitute failure to exhaust
adnmi ni strative remedi es.

(3) CHALLENG NG EXI STI NG RULES; SPECI AL PROVI SI ONS. - -

6
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(a) A substantially affected person may seek an
adm nistrative deternination of the invalidity of an existing

rule at any tinme during the existence of the rule. The
petitioner has a burden of proving by a preponderance of the

evi dence that the existing rule is an invalid exercise of

del egated legislative authority as to the objections rai sed.
(4) CHALLENG NG AGENCY STATEMENTS DEFI NED AS RULES
SPECI AL PROVI SI ONS. - -
(e)1. If, prior to a final hearing to deternine

whether all or part of any agency statenent violates s.

120.54(1) (a), an agency publishes, pursuant to s.

120.54(3)(a), proposed rules that address the statenent, then

for purposes of this section, a presunption is created that

the agency is acting expeditiously and in good faith to adopt

rules that address the statenent, and the agency shall be

permitted to rely upon the statenent or a substantially

simlar statement as a basis for agency action if the

statenent neets the requirenents of s. 120.57(1)(e).

2. If, prior to the final hearing to deterni ne whether

all or part of an agency statenent violates s. 120.54(1)(a),

an agency publishes a notice of rule devel opnent which

addresses the statenent pursuant to s. 120.54(2), or certifies

that such a notice has been transmtted to the Florida

Adm ni strative Weekly for publication, then such publication

shal|l constitute good cause for the granting of a stay of the

proceedi ngs and a continuance of the final hearing for 30

days. If the agency publishes proposed rules within this

30-day period or any extension of that period granted by an

admi ni strative | aw judge upon showi ng of good cause, then the

adm nistrative |law judge shall place the case in abeyance

pendi ng the outcone of rul enaki ng and any proceedi ngs
7
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1| involving chall enges to proposed rul es pursuant to subsection

2|(2).

3 3. |If, following the conmencenent of the final hearing

41 and prior to entry of a final order that all or part of an

5| agency statenment violates s. 120.54(1)(a), +f an agency

6 | publishes, pursuant to s. 120.54(3)(a), proposed rules that

7 | whieh address the statenent and proceeds expeditiously and in

8| good faith to adopt rules that whieh address the statenent,

9 | the agency shall be permitted to rely upon the statenent or a
10 | substantially simlar statenent as a basis for agency action
11| if the statenent neets the requirenents of s. 120.57(1)(e).
12 4. If an agency fails to adopt rules that whieh
13 | address the statenent within 180 days after publishing
14 | proposed rules, for purposes of this subsection, a presunption
15 ) is created that the agency is not acting expeditiously and in
16 | good faith to adopt rules. If the agency's proposed rules are
17 | chal | enged pursuant to subsection (2), the 180-day period for
18 | adoption of rules is tolled until a final order is entered in
19 | that proceedi ng.

20 5. If the proposed rul es addressing the chall enged

21 | statenent are deternmined to be an invalid exercise of

22 | del egated legislative authority as defined in s.

23] 120.52(8)(b)-(g), the agency nust inmedi ately di scontinue

24 | reliance on the statenent and any substantially sinilar

25 | statenent until the rules addressing the subject are properly
26 | adopt ed.

27 Section 4. Paragraph (o) is added to subsection (2) of
28 | section 120.569, Florida Statutes, to read:

29 120.569 Deci sions which affect substanti al

30| interests.--

31 (2)
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1 (o) On the request of any party, the administrative

2| law judge shall enter an initial scheduling order to

3| facilitate the just, speedy, and inexpensive determnation of
4| the proceeding. The initial scheduling order shall establish a
5| di scovery period, including a deadline by which all discovery
6 | shall be conpleted, and the date by which the parties shal
7]identify expert witnesses and their opinions. The initial

8 | scheduling order also nmay require the parties to neet and file
9]lajoint report by a date certain.

10 Section 5. Paragraphs (e), (i), and (k) of subsection
11 ] (1) of section 120.57, Florida Statutes, are anended to read:
12 120.57 Additional procedures for particular cases.--
13 (1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS

14 | I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

15 (e)1. Any agency action that deternines the

16 | substantial interests of a party and that is based on an

17 | unadopted rule is subject to de novo review by an

18 | adni nistrative | aw judge.

19 2. The agency action shall not be presuned valid or

20| invalid. The agency nust denopnstrate that the unadopted rul e:
21 a. Is within the powers, functions, and duties

22 | del egated by the Legislature or, if the agency is operating

23 | pursuant to authority derived fromthe State Constitution, is
24 | within that authority;

25 b. Does not enlarge, nodify, or contravene the

26 | specific provisions of |aw inplenented;

27 c. |Is not vague, establishes adequate standards for

28 | agency deci sions, or does not vest unbridled discretion in the
29 | agency;

30 d. Is not arbitrary or capricious. Arule is arbitrary
31| if it is not supported by logic or the necessary facts; a rule

9
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is capricious if it is adopted w thout thought or reason or is

irrational

e. |Is not being applied to the substantially affected
party w thout due notice; and

f——+s——supported—by—conpetent—and—substantiat—evidencer
and

f.g— Does not inpose excessive regulatory costs on the
regul ated person, county, or city.

3. The recomrended and final orders in any proceedi ng
shal | be governed by the provisions of paragraphs (k) and (I),
except that the adninistrative | aw judge's determnination
regardi ng the unadopted rule shall not be rejected by the
agency unl ess the agency first determnes froma review of the
conpl ete record, and states with particularity in the order
that such determination is clearly erroneous or does not
conply with essential requirenents of law. |n any proceeding
for review under s. 120.68, if the court finds that the
agency's rejection of the determination regarding the
unadopted rul e does not conport with the provisions of this
subpar agr aph, the agency action shall be set aside and the
court shall award to the prevailing party the reasonabl e costs
and a reasonable attorney's fee for the initial proceeding and
t he proceeding for review

(i) When, in any proceedi ng conducted pursuant to this
subsection, a dispute of material fact no |onger exists, any
party nay nove the adnministrative law judge to relinquish
jurisdiction to the agency. An order relinguishing

jurisdiction shall be rendered if the adninistrative | aw j udge

det er mi nes from Ha—+uHnRg—oeR—StHeh—awoti-on—the—admntstrative
Fawjudge—+ray——consitder t he pl eadi ngs, depositions, answers to

interrogatories, and admi ssions on file, together with
10
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supporting and opposing affidavits, if any, that no genuine

issue as to any material fact exists. |If the admnistrative

| aw judge enters an order relinquishing jurisdiction, the
agency may pronptly conduct a proceedi ng pursuant to
subsection (2), if appropriate, but the parties nmay not raise
any issues of disputed fact that could have been raised before
the administrative |aw judge. An order entered by an
adm nistrative |law judge relinquishing jurisdiction to the
agency based upon a determination that no genui ne dispute of
mat eri al fact exists, need not contain findings of fact,
conclusions of law, or a recommended di sposition or penalty.
(k) The presiding officer shall conplete and subnmit to
the agency and all parties a recommended order consisting of
findings of fact, conclusions of |law, and recomended
di sposition or penalty, if applicable, and any other
information required by law to be contained in the fina
order. Al proceedings conducted pursuant to this subsection
shal | be de novo. The agency shall allow each party 15 days in
which to submit witten exceptions to the recomended order
An agency need not rule on an exception that does not clearly

identify the disputed portion of the recomended order by page

nunber or paragraph, that does not identify the legal basis

for the exception, or that does not include appropriate and

specific citations to the record.

Section 6. Paragraphs (c) and (e) of subsection (1) of
section 120.595, Florida Statutes, are anended, and subsecti on
(6) is added to that section, to read:

120.595 Attorney's fees.--

(1) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.57(1). - -

11
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(c) In proceedings pursuant to s. 120.57(1), and upon
notion, the administrative | aw judge shall deterni ne whether
any party participated in the proceeding for an inproper
purpose as defined by this subsection and—s—326-569{2)(e). In
maki ng such deternination, the adninistrative |aw judge shal
consi der whet her the nonprevailing adverse party has
participated in two or nore other such proceedings involving
the sane prevailing party and the sane project as an adverse
party and in which such two or nore proceedings the
nonprevailing adverse party did not establish either the
factual or legal nerits of its position, and shall consider
whet her the factual or |egal position asserted in the instant
proceedi ng woul d have been cogni zable in the previous
proceedi ngs. I n such event, it shall be rebuttably presuned
that the nonprevailing adverse party participated in the
pendi ng proceeding for an inproper purpose.

(e) For the purpose of this subsection:

1. "lnproper purpose" neans participationin a
proceedi ng pursuant to s. 120.57(1) prinmarily to harass or to
cause unnecessary delay or for frivolous purpose or to
needl essly increase the cost of litigation,l|icensing,or
securing the approval of an activity.

2. "Costs" has the sane neaning as the costs all owed
incivil actions in this state as provided in chapter 57.

3. "Nonprevailing adverse party" nmeans a party that
has failed to have substantially changed the outcone of the
proposed or final agency action which is the subject of a
proceeding. In the event that a proceeding results in any
substantial nodification or condition intended to resolve the
matters raised in a party's petition, it shall be deternined
that the party having raised the i ssue addressed is not a
12
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nonprevailing adverse party. The recommended order shal
state whether the change is substantial for purposes of this
subsection. In no event shall the term"nonprevailing party"
or "prevailing party" be deened to include any party that has
intervened in a previously existing proceeding to support the
position of an agency.

(6) OTHER SECTI ONS NOT AFFECTED. - - Ot her provi si ons,
i ncluding ss. 57.105 and 57.111, authorize the award of
attorney's fees and costs in adninistrative proceedi ngs.

Nothing in this section shall affect the availability of

attorney's fees and costs as provided in those sections.
Section 7. Subsection (1) of section 120.60, Florida
Statutes, is anended to read:
120. 60 Licensing.--
(1) Upon receipt of an application for a license, an

agency shall exanine the application and, within 30 days after
such receipt, notify the applicant of any apparent errors or
om ssions and request any additional information the agency is
permtted by law to require. An agency shall not deny a
license for failure to correct an error or omssion or to
supply additional information unless the agency tinely
notified the applicant within this 30-day period. An
application shall be considered conpl ete upon receipt of al
requested information and correction of any error or oni ssion
for which the applicant was tinely notified or when the tine
for such notification has expired. Every application for a
license shall be approved or denied within 90 days after
recei pt of a conpleted application unless a shorter period of
time for agency action is provided by law. The 90-day tine
period shall be tolled by the initiation of a proceedi ng under
ss. 120.569 and 120.57. Any An application for a license that
13
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i s not must—be approved or denied within the 90-day or shorter
time period, within 15 days after the conclusion of a public
hearing held on the application, or within 45 days after a

reconmended order is subnmitted to the agency and the parties,
whi chever action and tinefranme is |latest and applicable, is

consi dered approved unl ess the recommended order recomends

that the agency deny the license. Subject to the satisfactory

conpl etion of an exanination if required as a prerequisite to

licensure, any license that is considered approved shall be

i ssued and may i nclude such reasonable conditions as are

authorized by law. Any applicant for |licensure seeking to

claimlicensure by default under this subsection shall notify

the agency clerk of the licensing agency, in witing, of the

intent to rely upon the default license provision of this

subsection, and shall not take any action based upon the

default license until after receipt of such notice by the

agency cl erk trater. The—agenrcyrust—approve—any—apptcation
F ¥ F . . . w L »

Section 8. Subsection (9) of section 120.68, Florida
Statutes, is anended to read:

120.68 Judicial review--

(9) No petition challenging an agency rule as an

invalid exercise of delegated legislative authority shall be
instituted pursuant to this section, except to review an order
entered pursuant to a proceedi ng under s. 120.56 or an

agency's findings of inmedi ate danger, necessity, and

procedural fairness prerequisite to the adoption of an

energency rule pursuant to s. 120.54(4), unless the sole issue

14
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1| presented by the petition is the constitutionality of a rule
2| and there are no disputed issues of fact.

3 Section 9. Present subsections (5) and (6) of section
4] 57.105, Florida Statutes, as anended by chapter 2002-77, Laws
5] of Florida, are renunbered as subsections (6) and (7),

6 | respectively, and a new subsection (5) is added to that

7| section, to read

8 57.105 Attorney's fee; sanctions for raising

9 | unsupported clainms or defenses; service of notions; damages
10| for delay of litigation.--

11 (5) |In adnministrative proceedi ngs under chapter 120,
12 | an administrative |law judge shall award a reasonabl e

13| attorney's fee and danmges to be paid to the prevailing party
14| in equal anpbunts by the losing party and a |losing party's

15| attorney or qualified representative in the sane manner and
16 | upon the sane basis as provided in subsections (1)-(4). Such
17 | award shall be a final order subject to judicial review

18 | pursuant to s. 120.68. If the losing party is an agency as

19 | defined in s. 120.52(1), the award to the prevailing party
20 | shall be against and paid by the agency. A voluntary disnissa
21| by a nonprevailing party does not divest the adm nistrative
22 | law judge of jurisdiction to nmake the award described in this
23 | subsecti on.
24 Section 10. Paragraph (d) of subsection (4) of section
25| 57.111, Florida Statutes, is anended to read:
26 57.111 Civil actions and adm nistrative proceedi ngs
27 | initiated by state agencies; attorneys' fees and costs. --
28 (4)
29 (d) The court, or the adninistrative |aw judge in the
30 | case of a proceedi ng under chapter 120, shall pronptly conduct
31| an evidentiary hearing on the application for an award of

15
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attorney's fees and shall issue a judgrment, or a final order
in the case of an adm nistrative |aw judge. The final order
of an administrative law judge is reviewable in accordance
with the provisions of s. 120.68. |[If the court affirns the
award of attorney's fees and costs in whole or in part, it
may, inits discretion, award additional attorney's fees and
costs for the appeal

1. No award of attorney's fees and costs shall be made
in any case in which the state agency was a noninal party.

2. No award of attorney's fees and costs for an action
initiated by a state agency shall exceed$50, 000$15,-0660.

Section 11. This act shall take effect upon beconming a
| aw.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill CS/ 1584

Provides that the adnlnlstratlve | aw j udge retains
urlsdlctlon for purposes of awarding. atforney fees under s.
7.105, F,S,, upon the voluntary disimissal of an action by a

non-prevailing party.
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