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I D A H O U S E O F R E P RESENTATI

2003
A Dbill to be entitled

An act relating to workers' conpensation insurance;
providing for startup funding for the Florida Enpl oyers
Mut ual | nsurance Conpany, as created by the act; requiring
wor kers' conpensation insurers to report cost data to the
Depart nent of Financial Services; requiring insurance
carriers to report nedical clains data to the Departnent
of Health; providing for the data to be used to determ ne
trends and changes in health care costs associated with
wor kers' conpensation clains; requiring the Chief

Financial O ficer to approve a plan for operating a

resi dual market to guarantee insurance coverage for

enpl oyers; providing for rates; providing for any deficit
to be distributed through an assessnent on insurance
carriers that wite workers' conpensation insurance;
requiring the Chief Financial Oficer to adopt rules;
creating the Florida Enployers Miutual |nsurance Conpany
Act; providing definitions; creating the Florida Enpl oyers
Mut ual | nsurance Conpany to provi de workers' conpensation
i nsurance and enployer's liability coverage; providing for
organi zation of the conpany as a not-for-profit
corporation; providing for a board of directors of the
conpany; providing for appoi ntnent of nenbers and terns of
of fice; providing nmenbership qualifications; requiring the
board to hire an adm nistrator; providing powers and
duties; requiring the admnistrator to give a bond;
providing imunity fromliability for official acts taken
by a board nmenber, officer, or enployee; authorizing the
board to establish insurance rates; requiring the board to

adopt an investnent policy and supervise the investnents
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of the conpany; authorizing insurance agents or brokers

licensed in this state to sell workers' conpensation

i nsurance policies for the conpany; requiring a workpl ace
safety program for policyhol ders; prohibiting the
appropriation of state funds to the conpany; requiring an
annual audit of the books of the conpany; requiring a
report to the Governor and the Legislature; requiring the
adm ni strator to submt a budget to the board; requiring

t he Departnent of Financial Services to exam ne the
conpany; providing definitions; prohibiting discrimnation
in the paynment of dividends; providing that it is an
unfair trade practice to condition paynent of a dividend
upon renewal of a policy; prohibiting certain agreenents
restraining trade; requiring uniformrating plans;
requiring the Chief Financial Oficer to conduct certain
exam nations of insurers; providing penalties; providing
for a determnation of a conpetitive market in the

wor kers' conpensation and enployer's liability |ines of
busi ness; requiring the Chief Financial Oficer to nonitor
t he degree of conpetition; anending s. 440.02, F.S.;

revi sing, providing, and deleting definitions; amending s.
440.05, F.S.; revising requirenents relating to submtting
notice of election of exenption and nmai nt enance of

records; anmending s. 440.06, F.S.; revising provisions
relating to failure to secure conpensation; amending s.
440.077, F.S.; providing that a corporate officer electing
to be exenpt may not receive benefits under ch. 440, F. S.;
amending s. 440.09, F.S.; providing for an increase in
conpensation if the enpl oyer knowi ngly refused or failed

to provide a safety appliance or observe a safety rule;
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anmending s. 440.11, F. S.; providing that certain

limtations with respect to an enployer's liability do not
apply if the enployer fails to secure coverage as
required; amending s. 440.13, F.S.; revising the nunber of
and period for certain nedical services; revising the
requi rements for contesting a disall owance of paynent;
establ i shing certain maxi num rei nbursenent all owances;
anending s. 440.15, F.S.; providing that certain tine
limtations for tenporary benefits are presuned
sufficient; revising certain benefits for inpairnent;
anending s. 440.16, F.S.; increasing the anount of
conpensation for funeral expenses and for death; anending
S. 440.185, F.S.; revising certain requirenments for notice
of injury or death; amending s. 440.19, F.S.; revising a
[imtation on the period for filing a petition for
benefits; anmending s. 440.381, F.S.; requiring an
application for coverage to include job descriptions for
the enpl oynment for which the enpl oyer seeks coverage;
requiring that a sworn statement be included with certain
audi t docunents; providing a penalty; anending s. 440.591,
F.S.; requiring the D vision of Wrkers' Conpensation to
adopt rules for a nodel settlenent agreenent; anendi ng ss.
624. 482 and 627.041, F.S.; correcting references; anendi ng
S. 627.062, F.S.; deleting an exenpti on for the
application of certain rate standards to workers'
conpensation or enployer's liability insurance; anmendi ng
S. 627.0645, F.S.; deleting certain requirenents for
annual filings; anending s. 627.072, F.S.; deleting
certain requirenents with respect to setting rates for

wor kers' conpensation and enployer's liability insurance;
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anendi ng s. 627.096, F.S.; providing that certain data and

other information submtted to the Wrkers' Conpensation
Rating Bureau is a public record; anending s. 627.111
F.S.; deleting references; anending s. 627.291, F.S.;
deleting requirenents for rating organi zations to provide
certain information; anending s. 631.914, F.S.; deleting a
reference; repealing ss. 627.091, 627.101, 627.151,
627.211, and 627.281, F.S., relating to rate filings for
wor kers' conpensation and enployer's liability insurance;

provi ding an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Florida Enpl oyers Miutual |nsurance Conpany;

| oans.--After January 1, 2004, the director of the Division of

Wor kers' Conpensation shall make one or nore | oans to the

Fl ori da Enpl oyers Miutual | nsurance Conpany in an anount not to

exceed an aggregate anmount of $5 million fromthe fund

mai nt ai ned to adm nister sections 1 through 22 of this act for

startup funding and initial capitalization of the conpany. The

board of the conpany shall make application to the director for

the | oans, stating the anobunt to be | oaned to the conpany. The

| oans shall be for atermof 5 years and, at the tine the

application for such |oans is approved by the director, shal

bear interest at the annual rate based on the rate for |inked

deposit | oans as calculated by the Chief Financial Oficer.

Section 2. Wrkers' conpensation insurers to report cost

data to the Departnent of Financial Services.--Al workers'

conpensation insurers or their designated agents, self-insurers,

and state agencies responsible for the coll ection or maintenance
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of workers' conpensation related data shall report clains

informati on necessary to determ ne and anal yze costs of the

wor kers' conpensation systemto the Chief Financial Oficer or

to such agents as the Chief Financial Oficer designates. The

Chi ef Financial Oficer nay adopt rules to admnister this

section. Al data, statistics, schedules, or other information

submtted to, or considered by, the Departnent of Fi nanci al

Servi ces shall be a public record.

Section 3. Insurers to report nedical clainms data to the

Departnent of Health; contents; consolidated health plan;

duties; purpose; costs.--

(1) Each commercial insurance carrier |icensed to sel

wor kers' conpensation insurance in this state shall provide to

the Departnent of Health at | east every 6 nonths workers

conpensation nedical clains history data as required by the

departnent. Such data shall be on el ectronic nedia and shal

include the current procedural and nedical term nol ogy codes

relating to the nedical treatnent, dates of treatnent,

denographi ¢ characteristics of the worker, type of health care

provi der rendering care, and charges for treatnent. The

departnent nay require a statistically valid sanple of clains.

The departnent may, for purposes of verification, collect data

fromhealth care providers relating to the treatnent of workers

conpensation injuries.

(2) The data required in subsection (1) shall be used by

the departnent to deternmine historical and statistical trends,

variations, and changes in health care costs associated with

wor kers' conpensation patients conpared with nonworkers

conpensation patients with simlar injuries and conditions. Such

data shall be readily available for review by users of the

Page 5 of 67
CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179

180

HB 1655 2003
wor kers' conpensati on system nenbers of the Legislature, the

Di vi si on of Workers' Conpensation, and the Departnent of

Fi nanci al Services. Data rel eased by the Departnent of Health

may not identify a patient or health care provider.

(3) Any additional personnel or equi pnent needed by the

Departnent of Health to neet the requirenents of this section

shall be paid for by the workers' conpensation fund.

Section 4. Residual nmarket; Departnent of Financi al

Services to develop plan; insurers to participate; rates;

procedures; duties of Chief Financial Oficer.--
(1) Wthin 45 days after August 28, 2003, the Chief

Financial Oficer shall approve a plan of operation for a new

resi dual market that will guarantee insurance coverage and

quality | oss prevention and control services for enpl oyers

seeki ng coverage through the plan. The new resi dual market shal

begi n operation January 1, 2004.

(2) Each insurer authorized to wite workers' conpensation

and enpl oyers' liability insurance shall participate in the

pl an, providing for the equitabl e apporti onnent anpbng i nsurers

of insurance that nay be afforded applicants who are in good

faith entitled to but who are unable to procure such insurance

t hrough ordinary nmet hods, except that all enployers that have

expiring annual prem uns greater than $250,000 nust negotiate a

retrospective rating plan with their insurer which is acceptable

to the Chief Financial Oficer. The rates, supplenmentary rate

i nformation, and policy forns to be used in such a plan and any

future nodification thereof nust be submtted to the Chief

Financial Oficer for approval at |east 75 days prior to the

effective date of the rate. Such rates shall be set by the Chief

Financial Oficer after hearing so that the anount required in
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prem uns, together with reasonabl e i nvestnent i ncone earned on

t hose prem uns, i s not excessive, iInadequate, or unfairly

discrimnatory and is actuarially sufficient to apply clains and

| osses and reasonabl e operati ng expenses of the insurers. This

section does not prevent the Chief Financial Oficer from

including a nerit rating plan for nonexperienced rated enpl oyers

wthin the residual market plan. The Chief Financial Oficer

shal | adopt within the plan a systemto distribute any residua

mar ket deficit through an assessnent on insurance carriers

authorized to wite workers' conpensation insurance in

proportion to the respective share of voluntary nmarket prem um

witten by such carrier.

(3) The Chief Financial Oficer shall disapprove any

filing that does not neet the requirenents of this section. A

filing shall be deened to neet such requirenents unless

approved, disapproved, or nodified by the Chief Financial

Oficer wwthin 75 days after the filing is made. | n di sapproving

a filing made pursuant to this section, the Chief Financial

O ficer shall have the sane authority and foll ow t he sane

procedures as in disapproving a rate filing pursuant to the

requi renments for filings in the voluntary market. The desi gnated

advi sory organi zati on may make and file the plan of operation,

rates, rating plans, rules, and policy forns under this section.
(4) The Chief Financial Oficer shall establish by rule
standards to ensure that any enpl oyer insured through the plan

shal |l receive the sane quality of service in the areas of

enpl oyee classification, safety engineering, |oss control,

clains handling, and claimreserving practices as do enpl oyers

that are voluntarily insured. The standards established by the

Chi ef Financial Oficer pursuant to this subsection shall al so
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specify the procedures and grounds according to which an

enpl oyer insured through the plan shall be assigned an insurer,

and the nethod by which such enpl oyers shall be inforned of such

procedures and grounds. All insurers of the residual market

shal | process applications, conduct safety engi neering or other

| oss control services, and provide clains handling within the

state or adjoining states.

Section 5. Florida Enpl oyers Miutual |nsurance Conpany Act;

definitions. --

(1) Sections 5 through 15 of this act shall be known by

t he popul ar nane the "Fl orida Enpl oyers Mutual | nsurance Conpany
Act."
(2) As used in sections 5 through 15 of this act, the

term

(a) "Admnistrator" neans the chief executive officer of

the Fl orida Enpl oyers Miutual | nsurance Conpany.

(b) "Board" neans the board of directors of the Florida

Enpl oyers Mutual | nsurance Conpany.

(c) "Conpany" neans the Florida Enpl oyers Miutual |nsurance

Conpany.
Section 6. Florida Enpl oyers Mitual |nsurance Conpany

created; powers; purpose.--The Florida Enpl oyers Mitua

| nsurance Conpany is created as an i ndependent public

corporation for the purpose of insuring enployers in this state

against liability for workers' conpensation, occupati ona

di sease, and enployers' liability coverage. The conpany shall be

organi zed and operated as a donestic nmutual insurance conpany

and it shall not be a state agency. The conpany shall have the

powers granted a not-for-profit corporation under chapter 617,

Florida Statutes, to the extent that such provisions do not
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conflict with sections 5 through 15 of this act. The conpany

shall be a nenber of the Florida | nsurance Guaranty Associ ation

and shall be subject to assessnents therefrom and the nenbers

of such association shall bear responsibility in the event of

t he i nsol vency of the conpany. The conpany shall be established

pursuant to sections 5 through 15 of this act. Preference shal

be given to enployers that devel op an annual prem um of not

greater than $10,000. The conpany shall use flexibility and

experinentation in devel oping types of policies and coverages

offered to enpl oyers, subject to the approval of the Chief

Fi nancial O ficer.

Section 7. Board created; nenbers, appointnment,

qualifications, and ternmns.--

(1) There is created a board of directors for the conpany.

The board shall be appointed by January 1, 2004, and shal

consi st of five nenbers appointed or selected as provided in

this section. The Governor shall appoint the initial five

nenbers of the board, who shall be subject to confirmation by

the Senate. Each director shall be appointed to a 4-year term

Terns shall be staggered so that no nore than two director's

terns expire in any year on the first day of July. The five

directors initially appointed by the Governor shall determ ne

their initial terns by lot. At the expiration of the termof any

nmenber of the board, the conpany's policyholders shall elect a

new director in accordance with provisions determ ned by the

boar d.

(2) Any person may be a director who:

(a) Does not have any interest as a stockhol der, enpl oyee,

attorney, agent, broker, or contractor of an insurance entity,
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who wites workers' conpensation insurance, or whose affiliates

wite workers' conpensation insurance; and

(b) Is of good noral character and who has never pl eaded

guilty to, or been found guilty of, a felony.

(3) The board shall annually elect a chair and any ot her

officers it deens necessary for the perfornmance of its duties.

Board comm ttees and subcommittees may al so be forned.

Section 8. Administrator; qualifications and conpensati on;

powers of board.- -
(1) By March 1, 2004, the board shall hire an

adm ni strator who shall serve at the pleasure of the board and

t he conpany shall be fully prepared to be operati onal by March

1, 2005, and assune its responsibilities pursuant to sections 5

through 15 of this act. The admi nistrator shall receive

conpensation as established by the board and nust have proven

successful experience as an executive at the general nanagenent

|l evel in the insurance business.

(2) The board is vested with full power, authority, and

jurisdiction over the conpany. The board nmay performall acts

necessary or convenient in the adm nistration of the conpany or

in connection with the insurance business to be carried on by

t he conpany. In this regard, the board is enpowered to function

in all aspects as a governing body of a private insurance

carrier.

Section 9. Duties of adm nistrator; bond required,

inmmunity fromliability for board and enpl oyees. --

(1) The adm nistrator of the conpany shall act as the

conpany's chi ef executive officer. The adm nistrator shall be in

charge of the day-to-day operations and nmanagenent of the

conmpany.
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(2) Before entering the duties of office, the

adm ni strator shall give an official bond in an anbunt and with

sureties approved by the board. The premumfor the bond shal

be paid by the conpany.

(3) The adm nistrator or his or her designee shall be the

custodi an of the nobneys of the conpany, and all prem uns,

deposits, or other noneys paid to the conpany shall be deposited

with a financial institution as designated by the adm nistrator.

(4) A board nenber, officer, or enployee of the conpany

may not be held liable in a private capacity for any act

perfornmed or obligation entered into when done in good faith,

w thout intent to defraud, and in an official capacity in

connection with the adm nistration, nanagenent, or conduct of

the conpany or affairs relating to it.

Section 10. Rates; board to determ ne.--The board shal

have full power and authority to establish rates to be charged

by the conpany for insurance. The board shall contract for the

services of or hire an independent actuary who is a nenber in

good standing with the Anerican Acadeny of Actuaries to devel op

and recommend actuarially sound rates. Rates shall be set at

anounts sufficient, when invested, to carry all clains to

maturity, neet the reasonabl e expenses of conducting the

busi ness of the conpany, and nmintain a reasonabl e surplus. The

conpany shall conduct a workers' conpensati on programthat shal

be neither nore nor | ess than sel f-supporting.

Section 11. Investnent policy; board to deterni ne;

adm nistrator to nake i nvestnents.--The board shall fornul ate

and adopt an investnent policy and supervise the investnent

activities of the conpany. The adm nistrator may i nvest and

rei nvest the surplus or reserves of the conpany subject to the
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limtations i nposed on donestic insurance conpani es by state

| aw. The conpany nay retain an i ndependent investnent counsel.

The board shall periodically review and apprai se the investnent

strategy being foll owed and the effectiveness of such services.

Any investnent counsel retained or hired shall periodically

report to the board on investnent results and related natters.

Section 12. Agents authorized to sell policies;

comm ssi ons. -- Any i nsurance agent or broker licensed to sel

wor kers' conpensation insurance in this state shall be

aut hori zed to sell insurance policies for the conpany in

conpliance with the byl aws adopted by the conpany. The board

shal |l establish a schedule of comm ssions to pay for the

services of the agent.

Section 13. Wrkplace safety progran reduction in

rates. - -

(1) The admi nistrator shall formulate, inplenment, and

nonitor a workpl ace safety programfor all policyhol ders.

(2) The conpany shall have representatives whose sole

purpose is to develop, with policyholders, a witten workpl ace

accident and injury reduction plan that pronotes safe worKking

conditions and that is based upon clearly stated goals and

obj ectives. Conpany representatives shall have reasonabl e access

to the prenises of any policyholder or applicant during regular

wor ki ng hours. The conpany shall communi cate the inportance of a

wel | -defined safety plan and assist in any way to obtain this

obj ecti ve.

(3) The adm nistrator or board may refuse to insure, or

may terminate the insurance of, any subscriber who refuses to

pernmt on-site exan nations or disregards the workpl ace acci dent

and injury reduction plan.
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(4) Upon the conpletion of a detailed inspection and

recognition of a high regard for enployee work safety, a

devi ation nay be applied to the rate structure of that insured

in recognition of those efforts.

Section 14. Conpany not to receive state

appropriation. --The Florida Enpl oyers Miutual |nsurance Conpany

may not receive any state appropriation, directly or indirectly,

except as ot herw se expressly provided by | aw.

Section 15. Audit required; procedure; report to Governor

and Legislature; adm nistrator to fornul ate budget; subscribers

to be provided policy.--

(1) The board shall cause an annual audit of the books of

accounts, funds, and securities of the conpany to be nade by a

conpet ent and i ndependent firmof certified public accountants

and the cost of the audit shall be charged agai nst the conpany.

A copy of the audit report shall be filed with the Chief

Fi nancial O ficer and the adm ni strator.

(2) The board shall submt an annual independently audited

report in accordance with procedures governi ng annual reports

adopt ed by the National Association of I nsurance Conm ssi oners

by March 1 of each year and the report shall be delivered to the

Governor and the Legislature and shall indicate the business

done by the conpany during the previous year and contain a

statenent of the resources and liabilities of the conpany.

(3) The adm nistrator shall annually submt to the board

for its approval an estinated budget of the entire expense of

adm nistering the conpany for the succeedi ng cal endar year,

havi ng due regard to the business interests and contract

obli gati ons of the conpany.
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(4) The incurred | oss experience and expense of the

conpany shall be ascertai ned each year to include, but not be

limted to, estinmates of outstanding liabilities for clains

reported to the conpany but not yet paid and liabilities for

clains arising frominjuries that have occurred but have not yet

been reported to the conpany. If there is an excess of assets

over liabilities, necessary reserves, and a reasonabl e surpl us

for the catastrophe hazard, a cash dividend nay be declared or a

credit allowed to an enpl oyer who has been insured with the

conpany in accordance with criteria approved by the board, which

may account for the enployer's safety record and perfornance.

(5) The Departnent of Financial Services shall conduct an

exam nation of the conpany in the nanner and under the

conditions provided by the Florida | nsurance Code for the

exam nation of insurance carriers. The board shall pay the cost

of the exam nation as an expense of the conpany. The conpany is

subject to all provisions of lawrelating to private insurance

carriers and to the jurisdiction of the Departnent of Financia

Services in the same manner as private insurance carriers,

except as provided by the Chief Financial Oficer.

(6) For the purpose of ascertaining the correctness of the

anount of payroll reported, the nunber of enpl oyees on the

enpl oyer's payroll, and other information required by the

adm nistrator in the proper adnmnistration of the conpany, the

records and payrolls of each enpl oyer insured by the conpany

shal | al ways be open to inspection by the admi nistrator or his

or her authorized agent or representative.

(7) Each enpl oyer provided insurance coverage by the

conpany, upon conplying with the underwiting standards adopted

by the conpany and conpl eting the application form prescribed by
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t he conpany, shall be furnished with a policy showi ng the date

on which the i nsurance becones effective.

Section 16. Definitions.--As used in sections 16 through
22 of this act, the term
(1) "Accepted actuarial standards" neans the standards

adopted by the Casualty Actuarial Society in its Statenment of

Princi pl es Regardi ng Property and Casualty | nsurance Ratenaking,

and the Standards of Practice adopted by the Actuarial Standards
Boar d.
(2) "Advisory organi zati on" neans any entity that has two

or nore nenber insurers or is controlled either directly or

indirectly by two or nore insurers and that assists insurers in

ratemaki ng-related activities. Two or nore insurers that have a

common ownership or operate in this state under conmmon

managenent or control constitute a single insurer for the

purpose of this definition. The term does not include a joint

underwriting association, any actuarial or |egal consultant, any

enpl oyee of an insurer, or insurers under conmon control or

managenent or their enpl oyees or nmnager.

(3) "dassification system or "classification" neans the

pl an, system or arrangenent for recognizing differences in

exposure to hazards anpng i ndustries, occupations, or operations

of insurance policyhol ders.

(4) "Conpetitive market" neans a market that has not been

found to be nonconpetitive pursuant to section 21 of this act.

(5) "Director" nmeans the Chief Financial Oficer.

(6) "Expenses" neans that portion of any rate attributable

to acquisition and field supervision; collection expenses and

general expenses; and taxes, |licenses, and fees.
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(7) "Experience rating" neans a rating procedure using

past insurance experience of the individual policyholder to

forecast future | osses by neasuring the policyholder's |oss

experi ence agai nst the | oss experi ence of policyholders in the

sane classification to produce a prospective premumcredit,

debit, or unity nodification.

(8) "Loss trending" neans any procedure for projecting

devel oped | osses to the average date of |oss for the period

during which the policies are to be effective.

(9) "Market" nmeans the interaction between buyers and

sell ers of workers' conpensation insurance within this state

pursuant to the provisions of sections 16 through 22 of this

act .

(10) "Nonconpetitive nmarket" neans a market for which

there is aruling in effect pursuant to section 21 of this act

that a reasonabl e degree of conpetition does not exist.

(11) "Prospective |oss costs"” neans that portion of a rate

whi ch does not include provisions for expenses, other than | oss

adj ust nent expenses, or profit. Prospective | 0ss costs are

devel oped | osses projected through |loss trending to a future

point in tinme, including any assessnents that are | oss-based and

ascertai ned by accepted actuari al standards.

(12) "Pure premiumrate" neans that portion of the rate

whi ch represents the | oss cost per unit of exposure, including

| oss adjustnents expense.

(13) "Rate" neans the cost of insurance per exposure base

unit, prior to any application of individual risk variations

based on | oss or expense considerations, and does not include

M ni num premn uns.
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(14) "Residual nmarket" neans the plan, either voluntary or

mandat ed by law, involving participation by insurers in the

equi t abl e apportionnent anpbng them of insurance that nay be

af forded applicants who are unable to obtain insurance through

ordi nary net hods.

(15) "Statistical plan" neans the plan, system or

arrangenent used in collecting data.

(16) "Supplenentary rate information"” neans any manual or

pl an of rates, classifications system rating schedule, mninmum

premum policy fee, rating rule, rating plan, and any other

simlar informati on needed to deternine the applicable prem um

for an insured.

(17) "Supporting information" neans the experience and

judgnent of the filer and the experience or data of other

insurers or organi zations relied on by the filer, the

interpretation of any statistical data relied on by the filer,

descriptions of nmethods used in making the rates, and any ot her

simlar information required to be filed by the director.

Section 17. D scrinmnation prohibited; unfair trade

practices. --
(1) Nothing in sections 16 through 22 of this act

prohi bits or regul ates the paynent of dividends, savings, or

unabsorbed prem um deposits allowed or returned by insurers to

their policyhol ders, nenbers, or subscribers, but in the paynent

of such dividends there nay not be unfair discrimnation between

pol i cyhol ders.

(2) A plan for the paynent of dividends, savings, or

unabsorbed prem um deposits allowed or returned by insurers to

their policyhol ders, nenbers, or subscribers is not a rating

pl an or system
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(3) It is an unfair trade practice under the Florida

Deceptive and Unfair Trade Practices Act to nake the paynent of

a dividend or any portion thereof conditioned upon renewal of

the policy or contract.

Section 18. Insurer and advisory organization not to nmake

agreenent restraining trade; insurer nmust use uniform experience

rating pl an; exceptions.--

(1) An insurer or advisory organization my not nake any

arrangenent with any other insurer, advisory organi zati on, or

ot her person which has the purpose or effect of restraining

trade unreasonably or of substantially | essening conpetition in

t he busi ness of i nsurance.

(2) An insurer nmay not agree with any other insurer or

with the advisory organi zation to adhere to or use any rate,

rating plan, other than the uniform experience rating plan, or

rating rul e except as otherw se expressly provided by | aw.

(3) The fact that two or nore insurers, whether or not

menbers or subscribers of the advisory organi zati on, use

consistently or intermttently the sane rates, rating plans

rating schedules, rating rules, policy forns, rate

classifications, underwiting rules, surveys or inspections, or

simlar materials is not sufficient initself to support a

finding that an agreenent exists.

(4) Two or nore insurers that have a conmon ownership or

operate in this state under commbn nanagenent or control may act

in concert between or anong thenselves with respect to any

matters pertaining to those activities authorized in sections 16

t hrough 22 of this act as if they constituted a single insurer
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Section 19. Director nmay conduct exam nations; insurer and

advi sory organi zations to nmaintain records; cost of exam nation;

out-of-state exam nation may be accepted.--

(1) The director may exam ne any insurer and the advisory

organi zati on as deened necessary to ascertain conpliance with

sections 16 through 22 of this act.

(2) Each insurer and the advisory organi zati on shal

mai nt ai n reasonabl e records of the type and ki nd reasonably

adapted to its nmethod of operation containing its experiences or

the experience of its nmenbers, including the data, statistics,

or infornmation collected or used by it in its activities. These

records shall be available at all reasonable tines to enable the

director to deternmine whether the activities of the advisory

organi zation, insurer, or association conply with the provisions

of sections 16 through 22 of this act. Such records shall be

mai ntained in an office within this state or shall be nade

avai lable to the director for examnation or inspection at any

ti ne upon reasonabl e noti ce.

(3) The reasonable cost of an exam nation nade pursuant to

this section shall be paid by the exam ned party upon

presentation of a detail ed account of such costs.

(4 In lieu of any such examnation, the director nay

accept the report of an exam nation by the insurance supervisory

official of another state which is made pursuant to the | aws of

such state.

Section 20. Penalties for violations; each day a separate

violation; license nay be suspended or revoked. - -

(1) The director may, upon a finding that any person or

organi zati on has viol ated any provision of sections 16 through

22 of this act, inpose a penalty of not nore than $1, 000 for
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each such violation, but if the director finds such violation to

be willful, a penalty of not nore than $10, 000 for each such

vi ol ation may be inposed. Such penalties nmay be in addition to

any ot her penalty provided by |aw.

(2) For purposes of this section, any insurer using a rate

for which the insurer has failed to file the rate, supplenentary

rate information, or supporting information, as required by

sections 16 through 22 of this act, comrits a separate violation

for each day such failure continues.

(3) The director nay suspend or revoke the |icense of any

advi sory organi zation or insurer that fails to conply with an

order of the director within the tine limt specified by such

order, or any extension thereof which the director nay grant.

(4) The director may determnm ne when a suspensi on of

| i cense shall becone effective and such suspensi on shall renain

in effect for the period fixed by the director unless the

director nodifies or rescinds such suspension or until the order

upon whi ch such suspension is based is nodified, rescinded, or

rever sed.

(5) A penalty may not be inposed and a |license nay not be

suspended or revoked except upon a witten order of the director

stating the findings nade after heari ng.

Section 21. Conpetitive market presuned to exist;

reasonabl e degree of conpetition.--

(1) A conpetitive market is presuned to exist unless the

director, after hearing, deterni nes that a reasonabl e degree of

conpetition does not exist in the market and the director issues

an order to that effect. Such an order shall expire no |later

than 1 year after issue. In determ ning whether a reasonabl e

degree of conpetition exists, the director may consi der rel evant
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tests of workable conpetition pertaining to narket structure,

mar ket performance, and market conduct. For the purposes of this

section, the term"market" neans the statew de workers

conpensation and enployer's liability |lines of business.

(2) In determ ning whether a reasonabl e degree of

conpetition exists, the followi ng factors shall be consi dered:

(a) Cenerally accepted and rel evant tests of conpetition

pertaining to market structure, narket performance, and market

conduct ;

(b) Market concentration as neasured by the Herfindahl -

Her schnan | ndex;

(c) The nunber of insurers transacting workers'

conpensati on i nsurance in the market;

(d) Insurer narket shares and changes in market shares;

(e) Ease of entry into the market;

(f) Whether long-termprofitability for insurers in the

mar ket is unreasonably high in relation to the risks bei ng

i nsured; and

(g) Whether long-termprofitability for insurers in the

market is reasonable in relation to industries of conparable

busi ness ri sk.

Section 22. Director to nonitor degree of conpetition;

purpose.--1n determ ning whether or not a conpetitive market

exi sts pursuant to section 21 of this act, the director shal

nonitor the degree of conpetition in this state. In doing so,

the director shall use existing relevant infornation, anal ytica

systens, and ot her sources; cause or participate in the

devel opnent of new rel evant information, anal ytical systens, and

ot her sources; or rely on sone conbination thereof. Such

activities may be conducted internally within the Departnent of
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Fi nanci al Services, in cooperation with other state insurance

agenci es, through outside contractors, or in any other

appropri ate nanner.
Section 23. Subsections (8), (15), and (16), paragraph (c)
of subsection (17), and subsections (38), (41), and (42) of

section 440.02, Florida Statutes, are anended, and a new

subsection (41) is added to said section, to read:

440.02 Definitions.--Wen used in this chapter, unless the
context clearly requires otherwi se, the followi ng terns shal
have the foll ow ng neani ngs:

(8) "Construction industry" neans any business that

carries out for-profit activities involving the—carryng—out—of

any building, clearing, filling, excavation, or substanti al

i nprovenent in the size or use of any structure or the

appear ance of any | and. Wien—appropriatetothe context+

of—construyetion— However, "construction" does shall not nean a
homeowner's landowner-s act of construction or the result of a

construction upon his or her own prem ses, provided such

prem ses are not intended to be sold, e+ resold, or |eased by

the owner within 1 year after the commencenent of the

construction. The division may, by rule, establish those

standard i ndustrial classification codes and their definitions

which neet the criteria of the term"construction i ndustry" as

set forth in this section.

(15) (a) "Enpl oyee" neans any person who receives

renmuneration froman enployer for the performance of any work or

servi ce, whet her by engaged—in—-any—enployrent—under—any

appoi ntnment or contract for ef hire or apprenticeship, express

or inplied, oral or witten, whether lawfully or unlawfully
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enpl oyed, and includes, but is not limted to, aliens and

m nors.

(b) "Enpl oyee" includes any person who is an officer of a
corporation and who perforns services for renuneration for such
corporation within this state, whether or not such services are
conti nuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election with
t he departnent as provided in s. 440.05.

2. As to officers of a corporation who are aetively
engaged in the construction industry, no nore than three

officers of a corporation or of any group of affiliated

corporations may elect to be exenpt fromthis chapter by filing

witten notice of the election with the departnent as provi ded

ins. 440.05. Oficers nust be sharehol ders, each owni ng at

| east 10 percent of the stock of such corporation, in order to

el ect exenptions under this chapter. However—any—exerption

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election

with the departnent as provided in s. 440.05 is not an enpl oyee.

Services are presuned to have been rendered to the corporation

if the officer is conpensated by other than dividends upon

shares of stock of the corporation which the officer owns.
(c)i— "Enpl oyee" includes:
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1. A sole proprietor or a partner who devotes full tine to

the proprietorship or partnership and—except—as—provi-ded—in

thi-s—paragraph— elects to be included in the definition of
enpl oyee by filing notice thereof as provided in s. 440.05.

2. Any person who is being paid by a construction

contractor, except as otherwi se pernitted by this chapter, for

work perforned by or as a subcontractor or enployee of a

subcontract or

3. An independent contractor working or performng

services in the construction industry. Parthersor-sole

4. A sole proprietor er—partner who is aetively engaged in
the construction industry and a partner or partnership that is
engaged in the construction industry. who—electstobe-exenpt
: i I by il . . F | :
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714 (d) "Enpl oyee" does not i nclude:

715 1. An independent contractor that is not engaged in the

716| construction industry. —f—

717
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——The success—or failure of the independentcontractor's

2. A real estate sal esperson or agent, if that person
agrees, in witing, to performfor remuneration solely by way of
comm ssi on.

3. Bands, orchestras, and nusical and theatrical
performers, including disk jockeys, performng in |licensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertainnent.

4. An owner -operator of a notor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes the

responsibility of an enployer for the performance of the
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contract, if the owner-operator is required to furnish the

necessary notor vehicle equi pnent and all costs incidental to

t he performance of the contract, including, but not limted to,
fuel, taxes, licenses, repairs, and hired hel p; and the owner-
operator is paid a comm ssion for transportation service and is
not paid by the hour or on sone other tine-nmeasured basis.

5. A person whose enploynent is both casual and not in the
course of the trade, business, profession, or occupation of the
enpl oyer.

6. A volunteer, except a volunteer worker for the state or
a county, municipality, or other governnental entity. A person
who does not receive nonetary renuneration for services is
presuned to be a volunteer unless there is substantial evidence
that a val uabl e consi deration was intended by both enpl oyer and
enpl oyee. For purposes of this chapter, the term"vol unteer”
includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and who
recei ve no conpensation other than expenses in an anount |ess
than or equivalent to the standard nil eage and per di em expenses
provided to sal aried enployees in the sane agency or, if such
agency does not have sal ari ed enpl oyees who receive mleage and
per diem then such volunteers who receive no conpensation ot her
t han expenses in an anount |ess than or equivalent to the
customary nil eage and per diempaid to salaried workers in the
community as determ ned by the departnent; and

b. Volunteers participating in federal prograns
establ i shed under Pub. L. No. 93-113.

7. Unless otherwi se prohibited by this chapter, any

of ficer of a corporation who elects to be exenpt fromthis

chapter.
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8. An A-seole proprieter—or officer of a corporation whe

el . I . nd ’ I :
a—partnership that is aetively engaged in the construction
i ndustry— who elects to be exenpt fromthe provisions of this
chapter, as otherwise pernmtted in this chapter. Such sele
propretor of fi cer—oer—parthner is not an enpl oyee for any
reason until the notice of revocation of election filed pursuant
tos. 440.05 is effective.

9. An exercise rider who does not work for a single horse
farmor breeder, and who is conpensated for riding on a case-hby-
case basis, provided a witten contract is entered into prior to
the comencenent of such activity which evidences that an
enpl oyee/ enpl oyer rel ati onship does not exist.

10. A taxicab, linousine, or other passenger vehicle-for-
hire driver who operates said vehicles pursuant to a witten
agreenent with a conpany which provi des any di spatch, marketing,
i nsurance, communi cations, or other services under which the
driver and any fees or charges paid by the driver to the conpany
for such services are not conditioned upon, or expressed as a
proportion of, fare revenues.

11. A person who perfornms services as a sports official
for an entity sponsoring an interschol astic sports event or for
a public entity or private, nonprofit organi zation that sponsors
an amateur sports event. For purposes of this subparagraph, such
a person is an independent contractor. For purposes of this
subpar agraph, the term"sports official" neans any person who is
a neutral participant in a sports event, including, but not
limted to, unpires, referees, judges, |linespersons,
scor ekeepers, or tinmekeepers. This subparagraph does not apply

to any person enployed by a district school board who serves as
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a sports official as required by the enpl oying school board or

who serves as a sports official as part of his or her
responsi bilities during normal school hours.

(16) (a) "Enployer" neans the state and all political
subdi vi sions thereof, all public and quasi-public corporations
therein, every person carrying on any enploynent, and the | ega
representative of a deceased person or the receiver or trustees
of any person. If the enployer is a corporation, parties in
actual control of the corporation, including, but not limted
to, the president, officers who exercise broad corporate powers,
directors, and all shareholders who directly or indirectly own a
controlling interest in the corporation, are considered the
enpl oyer for the purposes of ss. 440.105 and 440. 106.

(b) However, a | andowner shall not be considered the

enpl oyer of a person hired by the | andowner to carry out

construction on the | andowner's own prem ses if those prem ses

are not intended for i nmedi ate sale or resale.
(17)

(c) "Enploynent" does not include service performed by or

as:
1. Donestic servants in private hones.
2. Agricultural |abor perfornmed on a farmin the enploy of
a bona fide farner, or association of farners, that enploys 5 or
fewer regular enployees and that enploys fewer than 12 ot her
enpl oyees at one tinme for seasonal agricultural |abor that is
conpleted in |l ess than 30 days, provided such seasona
enpl oynent does not exceed 45 days in the sane cal endar year.
The term"farm' includes stock, dairy, poultry, fruit, fur-
bearing animals, fish, and truck farms, ranches, nurseries, and

orchards. The term "agricultural |abor"” includes field forenen,
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ti mekeepers, checkers, and other farm | abor supervisory

per sonnel .

3. Professional athletes, such as professional boxers,
wrestlers, baseball, football, basketball, hockey, polo, tennis,
jai alai, and simlar players, and notorsports teans conpeting
in a notor racing event as defined in s. 549.08.

4. Persons perform ng | abor under a sentence of a court to

perform comunity services as provided in s. 316.193.

5. State prisoners or county inmates, except those
perform ng services for private enployers or those enunerated in
S. 948.03(8)(a).

(38) ™"Catastrophic injury" means a permanent i npairnment
constituted by:

(a) Spinal cord injury involving severe paralysis of an
arm a leg, or the trunk;

(b) Anmputation of an arm a hand, a foot, or a leg
involving the effective | oss of use of that appendage;

(c) Severe brain or closed-head injury as evidenced by:

1. Severe sensory or notor disturbances;

2. Severe conmuni cation disturbances;

3. Severe conplex integrated disturbances of cerebra
functi on;

4. Severe episodic neurol ogical disorders; or

5. OQher severe brain and cl osed-head injury conditions at
| east as severe in nature as any condition provided in
subpar agr aphs 1. -4.

(d) Second-degree or third-degree burns of 25 percent or
nore of the total body surface or third-degree burns of 5
percent or nore to the face and hands; or

(e) Total or industrial blindness. i —e+
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(41) "Specificity" neans information on the petition for

benefits sufficient to put the enpl oyer or carrier on notice of

t he exact statutory classification and outstanding tine period

of benefits being requested and i ncludes a detail ed expl anati on

of any benefits received that should be increased, decreased,

changed, or otherwi se nodified. If the petition is for nedical

benefits, the infornmation shall include specific details as to

why such benefits are being requested, why such benefits are

nmedi cal |y necessary, and why current treatnent, if any, is not

sufficient.

Section 24. Subsections (3), (6), (10), and (13) of

section 440.05, Florida Statutes, are anended to read:
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440.05 Election of exenption; revocation of election;

notice; certification.--

(3) Each sele—proprietor—partner—or officer of a
corporation who is aetively engaged in the construction industry
and who el ects an exenption fromthis chapter or who, after
el ecting such exenption, revokes that exenption, nust mail a
witten notice to such effect to the departnent on a form
prescri bed by the departnment. The notice of election to be
exenpt fromthe provisions of this chapter nust be notarized and
under oath. The notice of election to be exenpt which is

subnmtted to the departnment by the sele—proprietor—parthner—or

officer of a corporation who is allowed to claiman exenption as

provided by this chapter nmust list the name, federal tax

i dentification nunber, social security nunber, all certified or
regi stered |licenses issued pursuant to chapter 489 held by the
person seeking the exenption, a copy of relevant docunentation
as to enploynent status filed with the Internal Revenue Service
as specified by the departnent, a copy of the rel evant
occupational license in the primary jurisdiction of the

busi ness, and—fe+r—corporateofiicers—andpartners the

regi stration nunber of the corporation e—partnership filed with
the Division of Corporations of the Departnment of State al ong
with a copy of the stock certificate evidencing the required

ownership under this chapter. The notice of election to be

exenpt nust identify each sele—proprietorship—partnership—or

corporation that enploys the person electing the exenption and

must list the social security nunber or federal tax
i dentification nunber of each such enployer and the additiona

docunentation required by this section. In addition, the notice

of election to be exenpt nust provide that the seleproprietor -
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partner—or officer electing an exenption is not entitled to

benefits under this chapter, nust provide that the el ection does

not exceed exenption limts for officers and—partnerships
provided in s. 440.02, and nust certify that any enpl oyees of

the corporation whose seleproprietor—parther—or officer
el ect s eleeting an exenption are covered by workers'

conpensation i nsurance. Upon recei pt of the notice of the

el ection to be exenpt, receipt of all application fees, and a
determ nation by the departnent that the notice neets the

requi rements of this subsection, the department shall issue a
certification of the election to the seleproprietor—parther—
o+ officer, unless the departnent determ nes that the
information contained in the notice is invalid. The depart nent
shall revoke a certificate of election to be exenpt from
coverage upon a determ nation by the departnent that the person
does not neet the requirenents for exenption or that the
information contained in the notice of election to be exenpt is
invalid. The certificate of election nust |ist the nane names of
t he sole—proprietorship—partnership—or corporation listed in

t he request for exenption. A new certificate of election nust be
obt ai ned each tine the person is enployed by a new sele
proprietorship—partnership— or different corporation that is
not listed on the certificate of election. A copy of the
certificate of election nust be sent to each workers’
conpensation carrier identified in the request for exenption.
Upon filing a notice of revocation of election, an a—sele

proprietor—partner—or officer who is a subcontractor or an
of ficer of a corporate subcontractor nust notify her or his

contractor. Upon revocation of a certificate of election of

exenption by the departnment, the department shall notify the
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wor kers' conpensation carriers identified in the request for

exenpti on.

(6) A construction industry certificate of election to be
exenpt which is issued in accordance with this section shall be
valid for 2 years after the effective date stated thereon. Both
the effective date and the expiration date nust be listed on the
face of the certificate by the departnent. The construction
industry certificate nust expire at mdnight, 2 years fromits
i ssue date, as noted on the face of the exenption certificate.
Any person who has received fromthe division a construction
industry certificate of election to be exenpt which is in effect
on Decenber 31, 1998, shall file a new notice of election to be
exenpt by the last day in his or her birth nonth foll ow ng
Decenber 1, 1998. A construction industry certificate of
el ection to be exenpt may be revoked before its expiration by
t he seole—proprietor—partner—or officer for whomit was issued
or by the departnent for the reasons stated in this section. At
| east 60 days prior to the expiration date of a construction
i ndustry certificate of exenption issued after Decenber 1, 1998,
t he departnent shall send notice of the expiration date and an
application for renewal to the certificatehol der at the address
on the certificate.

(10) Each sele proprietor—partner—or officer of a
corporation who is actively engaged in the construction industry
and who el ects an exenption fromthis chapter shall maintain
busi ness records as specified by the division by rule, which

rules must include the provision that any corporation with

exenpt officers andanypartnershipactively engaged in the
construction i ndustry wth—exeprpt—partners nust maintain witten
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statenents of those exenpted persons affirmatively acknow edgi ng

each such individual' s exenpt status.

(13) Any corporate officer permtted by this chapter to

cl ai m elai-mng an exenpti on uwnder—this—section nust be listed on
the records of this state's Secretary of State, Division of

Corporations, as a corporate officer. H-thepersonwho——clans

must—be—notarized— The division shall issue a stop-work order
under s. 440.107(1) to any corporation who enpl oys a person who
clains to be exenpt as a corporate officer but who fails or
refuses to produce the docunents required under this subsection
to the division within 3 business days after the request is
made.

Section 25. Section 440.06, Florida Statutes, is amended
to read:

440.06 Failure to secure conpensation; effect.--Every
enpl oyer who fails to secure the paynent of conpensation, as
provided in s. 440.10, by failing to neet the requirenents of

vhder—t-hi-s—chapter—as—provi-ded—in s. 440.38 nmay not, in any suit

brought against himor her by an enpl oyee subject to this

chapter to recover damages for injury or death, defend such a
suit on the grounds that the injury was caused by the negligence

of a fellow servant, that the enpl oyee assuned the risk of his
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or her enploynent, or that the injury was due to the conparative

negl i gence of the enpl oyee.
Section 26. Section 440.077, Florida Statutes, is anended

to read:

440. 077 \Wen a corporate seleproprietor—parther—ofr

o officer of a corporation who is pernmitted to elect an

exenption under this chapter aetively—engagedinthe
constructi-on—industry and who elects to be exenpt fromthe

provisions of this chapter may not recover benefits under this

chapter.

Section 27. Subsection (5) of section 440.09, Florida
Statutes, is anended to read:

440. 09 Coverage. - -

(5) If injury is caused by the know ng refusal of the
enpl oyee to use a safety appliance or observe a safety rule
required by statute or |awfully adopted by the division, and
brought prior to the accident to the enpl oyee's know edge, or if

safety appliance provided by the enpl oyer, the conpensation as
provided in this chapter shall be reduced 25 percent. If injury

occurs while the enployer has know ngly refused or failed to

provide a safety appliance or observe a safety rule required by

statute or lawfully adopted by the departnent, the conpensati on

provided in this chapter shall be increased 25 percent.
Section 28. Subsection (4) of section 440.11, Florida

Statutes, is anended, and subsection (5) is added to said

section, to read:
440.11 Exclusiveness of liability. --
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(4) Notwithstanding the provisions of s. 624.155, the

liability of a carrier to an enployee or to anyone entitled to
bring suit in the nane of the enployee shall be as provided in
this chapter, which shall be exclusive and in place of all other

liability, except as provided in s. 624.155.

(5) The limts placed on the enployer's liability under

this section do not apply if the enployer fails to have secured

coverage mandat ed under this chapter at the tinme of a work-

rel ated acci dent.

Section 29. Paragraph (a) of subsection (2), subsection
(7), and paragraph (a) of subsection (12) of section 440.13,
Florida Statutes, are anended to read:

440. 13 Medical services and supplies; penalty for
violations; limtations.--

(2) MED CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(a) Subject tothe |[imtations specified elsewhere in this
chapter, the enployer shall furnish to the enpl oyee such
nmedi cal | y necessary renedi al treatnent, care, and attendance for
such period as the nature of the injury or the process of
recovery may require, including nmedicines, nedical supplies,
dur abl e nedi cal equi pment, orthoses, prostheses, and ot her
medi cal |y necessary apparatus. Renedial treatnent, care, and
attendance, includi ng work-hardening prograns or pai n-nmanagenment
progranms accredited by the Comm ssion on Accreditation of
Rehabilitation Facilities or Joint Comm ssion on the
Accreditation of Health Organizations or pai n-nmanagenent
prograns affiliated with nedical schools, shall be considered as
covered treatnment only when such care is given based on a
referral by a physician as defined in this chapter. Each

facility shall maintain outcone data, including work status at
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di scharges, total program charges, total nunber of visits, and

| ength of stay. The departnent shall utilize such data and
report to the President of the Senate and the Speaker of the
House of Representatives regarding the efficacy and cost-
ef fectiveness of such program no later than Cctober 1, 1994.
Medi cal |y necessary treatnent, care, and attendance does not
i ncl ude chiropractic services in excess of 36 38 treatnents or
rendered 16 8 weeks beyond the date of the initial chiropractic
treatnent, whichever cones first, unless the carrier authorizes
additional treatnment or the enployee is catastrophically
i njured.

(7) UTI LI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -

(a) Any health care provider, carrier, or enployer who

el ects to contest the disallowance or adjustnent of paynent by a

carrier under subsection (6) may file a must—wthin30-days

after receipt—of notice of disallowance or—adjustrent—of
payrents- petition under s. 440.192 and proceed in the sane

manner as a clainmant, including the application of s. 440.34 the
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(b)) Any carrier that engages in a pattern or practice

of arbitrarily or unreasonably disallow ng or reducing paynents
to health care providers may be subject to one or nore of the
followi ng penalties inposed by the agency:

1. Repaynent of the appropriate anobunt to the health care
provi der.

2. An admnistrative fine assessed by the agency in an
amount not to exceed $5, 000 per instance of inproperly
di sal | om ng or reduci ng paynents.

3. Award of the health care provider's costs, including a
reasonable attorney's fee, for prosecuting the petition.

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
REI MBURSEMENT ALLOWANCES. - -
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(a) A three-nenber panel is created, consisting of the

| nsurance Conmmi ssioner, or the Insurance Conm ssioner's

desi gnee, and two nenbers to be appointed by the Governor,
subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of

enpl oyers, the other nenber who, on account of previous
vocation, enploynent, or affiliation, shall be classified as a
representative of enployees. The panel shall determ ne statew de
schedul es of maxi mum rei mbursenment al |l owances for nedically
necessary treatnent, care, and attendance provi ded by
physi ci ans, hospitals, anbulatory surgical centers, work-

har deni ng prograns, pain prograns, and durabl e nedi cal

equi pnrent. The naxi num rei nbursenment al |l owances for inpatient
hospital care shall be based on a schedule of per diemrates, to
be approved by the three-nenber panel no later than March 1,
1994, to be used in conjunction with a precertification manual
as determ ned by the agency. Al conpensabl e charges for
hospital outpatient care shall be reinbursed at 75 percent of
usual and customary charges. Until the three-nmenber panel
approves a schedule of per diemrates for inpatient hospital
care and it becones effective, all conpensabl e charges for
hospital inpatient care nust be reinbursed at 75 percent of
their usual and customary charges. Annually, the three-nmenber
panel shall adopt schedul es of maxi mum rei nbursenent all owances
for physicians, hospital inpatient care, hospital outpatient
care, anbul atory surgical centers, work-hardening prograns, and
pai n prograns. However, the nmaxi mum percentage of increase in

t he individual reinbursenent allowance nay not exceed the

percentage of increase in the Consuner Price Index for the
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previ ous year. The maxi mum rei nbursenent all owance nay not be

| ess than 150 percent of the anpunt of reinbursenent provided by

Medi care for nonsurgical nedical care and procedures, and nay

not be | ess than 200 percent of the anpunt of rei nbursenent

provi ded by Medicare for surgical procedures. An individua

physi ci an, hospital, ambul atory surgical center, pain program
or wor k-hardeni ng program shall be reinbursed either the usua
and customary charge for treatnment, care, and attendance, the
agr eed- upon contract price, or the maximm rei nbursenent
al l owance in the appropriate schedul e, whichever is |ess.

Section 30. Paragraph (a) of subsection (2), paragraphs
(a) and (b) of subsection (3), and paragraph (b) of subsection
(4) of section 440.15, Florida Statutes, are anended to read:

440. 15 Conpensation for disability.--Conpensation for
disability shall be paid to the enployee, subject to the limts
provided in s. 440.12(2), as follows:

(2) TEMPORARY TOTAL DI SABI LI TY. - -

(a) In case of disability total in character but tenporary
inquality, 66 2/3 percent of the average weekly wages shall be
paid to the enployee during the continuance thereof, not to
exceed 104 weeks except as provided in this subsection, s.
440.12(1), and s. 440.14(3). This tine limtation for tenporary
benefits shall be presuned sufficient unless there is clear and

convi nci ng evidence to the contrary as deternm ned by the judge

of conpensation clains. Tenporary benefits may not exceed 260

weeks. Once the enpl oyee reaches the maxi mum nunber of weeks
al l owed, or the enpl oyee reaches the date of maxi num nedi ca

i nprovenent, whichever occurs earlier, tenporary disability

benefits shall cease and the injured worker's permanent

i npai rment shall be determ ned.
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(3) PERVANENT | MPAI RVMENT AND WAGE- LOSS BENEFI TS. - -

(a) Inpairnment benefits. --

1. Once the enployee has reached the date of naxi mum
nmedi cal inprovenent, inpairment benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r ment .

2. The three-nenber panel, in cooperation with the
departnent, shall establish and use a uniform per manent
i mpai rment rating schedule. This schedul e nmust be based on
nmedically or scientifically denonstrable findings as well as the
systenms and criteria set forth in the American Medica
Associ ation's CGuides to the Eval uation of Permanent | npairnent;
the Snellen Charts, published by Anmerican Medi cal Association
Commttee for Eye Injuries; and the M nnesota Departnent of
Labor and Industry Disability Schedul es. The schedul e shoul d be
based upon objective findings. The schedul e shall be nore
conpr ehensive than the AMA Guides to the Eval uation of Pernanent
| mpai rment and shall expand the areas al ready addressed and
address additional areas not currently contained in the guides.
On August 1, 1979, and pending the adoption, by rule, of a
per manent schedul e, Guides to the Eval uation of Pernanent
| npai rment, copyright 1977, 1971, 1988, by the Anmerican Medi cal
Associ ation, shall be the tenporary schedule and shall be used
for the purposes hereof. For injuries after July 1, 1990,
pendi ng the adoption by rule of a uniformdisability rating
agency schedul e, the M nnesota Departnent of Labor and Industry
Disability Schedul e shall be used unless that schedul e does not
address an injury. In such case, the Guides to the Eval uation of
Per manent | npairnent by the Anerican Medi cal Associ ation shal

be used. Determ nation of permanent inpairnment under this
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schedul e nmust be made by a physician |icensed under chapter 458,

a doctor of osteopathic nedicine |icensed under chapters 458 and
459, a chiropractic physician |icensed under chapter 460, a

podi atric physician |icensed under chapter 461, an optonetri st

I i censed under chapter 463, or a dentist |licensed under chapter
466, as appropriate considering the nature of the injury. No

ot her persons are authorized to render opinions regarding the
exi stence of or the extent of permanent i npairnent.

3. Al inpairnment inconme benefits shall be based on an
i mpai rment rating using the inpairnment schedule referred to in
subpar agraph 2. Inpairnent inconme benefits are paid weekly at
the rate of 66 2/3 50 percent of the enployee's average weekly
wages tenpoerary—total—disabitybenetit not to exceed the
maxi mum weekly benefit under s. 440.12. An enpl oyee's
entitlement to inpairnent incone benefits begins the day after
t he enpl oyee reaches maxi mum nedi cal inprovenent or the
expiration of tenporary benefits, whichever occurs earlier, and
continues until the earlier of:

a. The expiration of a period conputed at the rate of 3
weeks for each percentage point of inpairnment; or

b. The death of the enpl oyee.

4. After the enpl oyee has been certified by a doctor as
havi ng reached maxi mum nedi cal inprovenent or 6 weeks before the
expiration of tenporary benefits, whichever occurs earlier, the
certifying doctor shall evaluate the condition of the enpl oyee
and assign an inpairment rating, using the inpairnment schedul e
referred to in subparagraph 2. Conpensation is not payable for
the nmental, psychol ogical, or enotional injury arising out of
depression frombeing out of work. If the certification and

eval uation are perforned by a doctor other than the enpl oyee's
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treating doctor, the certification and eval uati on nust be

submtted to the treating doctor, and the treating doctor mnust

i ndi cate agreenment or disagreenent with the certification and
eval uation. The certifying doctor shall issue a witten report
to the departnent, the enployee, and the carrier certifying that
maxi mum medi cal i nprovenent has been reached, stating the

i npai rment rating, and providing any other information required
by the departnment by rule. If the enployee has not been
certified as having reached maxi num nedi cal inprovenent before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section.

5. The carrier shall pay the enployee inpairnent incone
benefits for a period based on the inpairnment rating.

6. The departnent may by rule specify fornms and procedures
governing the nethod of paynent of wage | oss and i npairnent
benefits for dates of accidents before January 1, 1994, and for
dates of accidents on or after January 1, 1994.

(b) Suppl enrental benefits. --

1. Al supplenental benefits nust be paid in accordance
with this subsection. An enployee is entitled to suppl enental
benefits as provided in this paragraph as of the expiration of
the inpairment period, if:

a. The enployee has an inpairnment rating fromthe
conpensabl e injury of 10 206 percent or nore as determ ned
pursuant to this chapter

b. The enpl oyee has not returned to work or has returned
to work earning | ess than 80 percent of the enpl oyee's average

weekly wage as a direct result of the enpl oyee's inpairnment; and
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c. The enployee has in good faith attenpted to obtain

enpl oynment commensurate with the enployee's ability to work.

2. If an enployee is not entitled to supplenental benefits
at the time of paynent of the final weekly inpairnent incone
benefit because the enployee is earning at |east 80 percent of
t he enpl oyee's average weekly wage, the enpl oyee nmay becone
entitled to supplenental benefits at any tinme within 1 year
after the inpairment inconme benefit period ends if:

a. The enployee earns wages that are | ess than 80 percent
of the enployee's average weekly wage for a period of at |east
90 days;

b. The enployee neets the other requirenents of
subpar agraph 1.; and

c. The enployee's decrease in earnings is a direct result
of the enployee's inpairment fromthe conpensable injury.

3. If an enpl oyee earns wages that are at |east 80 percent
of the enpl oyee's average weekly wage for a period of at |east
90 days during which the enployee is receiving suppl enent al
benefits, the enpl oyee ceases to be entitled to suppl enent al
benefits for the filing period. Supplenental benefits that have
been term nated shall be reinstated when the enpl oyee satisfies
the conditions enunerated in subparagraph 2. and files the
statenment required under subparagraph 4. Notw t hstandi ng any
other provision, if an enployee is not entitled to suppl enment al
benefits for 12 consecutive nonths, the enployee ceases to be
entitled to any additional income benefits for the conpensabl e
injury. If the enployee is discharged within 12 nonths after
| osing entitlenent under this subsection, benefits may be
reinstated if the enpl oyee was discharged at that tine with the

intent to deprive the enpl oyee of supplenental benefits.
Page 45 of 67

CODING: Words stricken are deletions; words underlined are additions.

V E S




F L OR 1 D A H O U S E O F R E P RESENTATI

O

1338
1339
1340
1341
1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365
1366

1367

HB 1655 2003
4. After the initial determ nation of suppl enental

benefits, the enployee nust file a statenent with the carrier
stating that the enpl oyee has earned | ess than 80 percent of the
enpl oyee's average weekly wage as a direct result of the

enpl oyee' s inpairnent, stating the anount of wages the enpl oyee
earned in the filing period, and stating that the enpl oyee has
in good faith sought enpl oynent comensurate with the enpl oyee's
ability to work. The statenent nust be filed quarterly on a form
and in the manner prescribed by the departnment. The depart nent
may nodify the filing period as appropriate to an i ndividual
case. Failure to file a statenent relieves the carrier of
liability for supplenental benefits for the period during which
a statement is not filed.

5. The carrier shall begin paynent of suppl enental
benefits not later than the seventh day after the expiration
date of the inpairnment inconme benefit period and shall continue
to tinely pay those benefits. The carrier may request a
medi ati on conference for the purpose of contesting the
enpl oyee's entitlenent to or the anmobunt of suppl enental incone
benefits.

6. Suppl enmental benefits are calculated quarterly and paid
mont hly. For purposes of cal cul ati ng suppl enental benefits, 80
percent of the enpl oyee's average weekly wage and the average
wages the enpl oyee has earned per week are conpared quarterly.
For purposes of this paragraph, if the enployee is offered a
bona fide position of enploynent that the enployee is capabl e of
perform ng, given the physical condition of the enpl oyee and the
geographi c accessibility of the position, the enployee' s weekly
wages are consi dered equivalent to the weekly wages for the

position offered to the enpl oyee.
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7. Supplenental benefits are payable at the rate of 80

percent of the difference between 80 percent of the enployee's
aver age weekly wage determ ned pursuant to s. 440.14 and the
weekl y wages the enpl oyee has earned during the reporting
period, not to exceed the maxi mnum weekly incone benefit under s.
440. 12.

8. The departnent nmay by rule define terns that are
necessary for the admnistration of this section and forns and
procedures governing the method of paynment of suppl enental
benefits for dates of accidents before January 1, 1994, and for
dates of accidents on or after January 1, 1994.

(4) TEMPORARY PARTI AL DI SABILITY.--

(b) Such benefits shall be paid during the continuance of
such disability, not to exceed a period of 104 weeks, as
provided by this subsection and subsection (2). This tine

limtation for tenporary benefits shall be presunmed sufficient

unl ess there is clear and convincing evidence to the contrary as

determ ned by the judge of conpensation clains. Tenporary

benefits may not exceed 260 weeks. Once the injured enpl oyee

reaches the maxi num nunber of weeks, tenporary disability
benefits cease and the injured worker's permanent i npairnment
must be determ ned. The departnent may by rule specify forns and
procedures governing the method of paynent of tenporary
disability benefits for dates of accidents before January 1,
1994, and for dates of accidents on or after January 1, 1994.

Section 31. Subsection (1) of section 440.16, Florida
Statutes, is anended to read:

440. 16 Conpensation for death.--
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(1) If death results fromthe accident within 1 year

thereafter or follows continuous disability and results fromthe
accident within 5 years thereafter, the enployer shall pay:

(a) Wthin 14 days after receiving the bill, actua
funeral expenses not to exceed $10, 000 $5,000.

(b) Conpensation, in addition to the above, in the
foll ow ng percentages of the average weekly wages to the
foll ow ng persons entitled thereto on account of dependency upon
t he deceased, and in the foll owi ng order of preference, subject
to the limtation provided in subparagraph 2., but such
conpensation shall be subject to the limts provided in s.
440.12(2), shall not exceed $250, 000 $100,000, and nay be | ess
t han, but shall not exceed, for all dependents or persons
entitled to conpensation, 66 2/3 percent of the average wage:

1. To the spouse, if there is no child, 50 percent of the
aver age weekly wage, such conpensation to cease upon the
spouse' s deat h.

2. To the spouse, if there is a child or children, the
conpensati on payabl e under subparagraph 1. and, in addition, 16
2/ 3 percent on account of the child or children. However, when
t he deceased is survived by a spouse and also a child or
children, whether such child or children are the product of the
union existing at the tinme of death or of a former marriage or
marri ages, the judge of conpensation clains nay provide for the
payment of conpensation in such manner as nmay appear to the
j udge of conpensation clains just and proper and for the best
interests of the respective parties and, in so doing, may
provide for the entire conpensation to be paid exclusively to
the child or children; and, in the case of death of such spouse,

33 1/3 percent for each child. However, upon the surviving
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spouse's remarriage, the spouse shall be entitled to a | unp-sum
paynent equal to 26 weeks of conpensation at the rate of 50
percent of the average weekly wage as provided in s. 440.12(2),
unl ess the $100,000 |imt provided in this paragraph is
exceeded, in which case the surviving spouse shall receive a

| unp- sum paynent equal to the remaining avail able benefits in
lieu of any further indemity benefits. In no case shall a
surviving spouse's acceptance of a |unp-sum paynent affect
paynent of death benefits to other dependents.

3. To the child or children, if there is no spouse, 33 1/3

percent for each child.

4. To the parents, 25 percent to each, such conpensation
to be paid during the continuance of dependency.

5. To the brothers, sisters, and grandchildren, 15 percent
for each brother, sister, or grandchild.

(c) To the surviving spouse, paynent of postsecondary
student fees for instruction at any area technical center
established under s. 1001.44 for up to 1,800 classroom hours or
paynent of student fees at any community col | ege established
under part 111 of chapter 1004 for up to 80 senester hours. The
spouse of a deceased state enployee shall be entitled to a full
wai ver of such fees as provided in ss. 1009.22 and 1009.23 in
lieu of the paynment of such fees. The benefits provided for in
this paragraph shall be in addition to other benefits provided
for in this section and shall termnate 7 years after the death
of the deceased enpl oyee, or when the total paynent in eligible
conpensati on under paragraph (b) has been received. To qualify
for the educational benefit under this paragraph, the spouse
shall be required to neet and maintain the regular adnm ssion

requi rements of, and be registered at, such area technical
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center or conmunity coll ege, and nmake sati sfactory academ c

progress as defined by the educational institution in which the
student is enrolled.

Section 32. Subsection (1) of section 440.185, Florida
Statutes, is anended to read:

440.185 Notice of injury or death; reports; penalties for
vi ol ations. - -

(1) An enployee who suffers an injury arising out of and
in the course of enploynent shall advise his or her enployer of
the infjury within 30 days after the date of or initial
mani festation of the injury. Failure to so advise the enpl oyer
shall bar a petition under this chapter unless:

(a) The enployer or the enployer's agent had actua
knowl edge of the injury;

(b) The cause of the injury could not be identified
wi t hout a medi cal opinion and the enpl oyee advi sed the enpl oyer
within 30 days after obtaining a nedical opinion indicating that
the injury arose out of and in the course of enploynent;

(c) The enployer did not put its enployees on notice of
the requirenments of this section by posting notice pursuant to
S. 440.055; or

(d) The judge of conpensation clains excuses such failure

on the ground that, for sone satisfactory reason, such notice

coul d not be given. Execeptional—circunstances—outsi-dethe-scope
By | ¥ h fail .

In the event of death arising out of and in the course of
enpl oynent, the requirenments of this subsection shall be
satisfied by the enpl oyee's agent or estate. Documents prepared

by counsel in connection with litigation, including but not
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limted to notices of appearance, petitions, notions, or

conpl aints, shall not constitute notice for purposes of this
secti on.

Section 33. Subsection (2) of section 440.19, Florida
Statutes, is anended to read:

440.19 Time bars to filing petitions for benefits.--

(2) Paynent of any indemity benefit or the furnishing of
remedi al treatnent, care, or attendance pursuant to either a
notice of injury or a petition for benefits shall toll the

[imtations period set forth above for 2 years foll ow ng 1—year

from the date of such paynent. Fhis—teoelngperiod-does—not

Section 34. Subsections (2) and (3) of section 440. 381,
Florida Statutes, are amended to read:

440.381 Application for coverage; reporting payroll
payrol |l audit procedures; penalties.--

(2) The application nust contain a statenent that the
filing of an application containing false, msleading, or
inconplete information with the purpose of avoiding or reducing
t he amount of prem uns for workers' conpensation coverage is a
felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. The application nust contain
a sworn statenment by the enployer attesting to the accuracy of
the information submtted and acknow edgi ng the provisions of

former s. 440.37(4). The application nust contain witten job

descriptions conpl eted by the enpl oyer describing the job

responsibilities of all forns of enploynent for which the

enpl oyer seeks coverage as required by s. 440.38. The

application nmust contain a sworn statenent by the agent
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attesting that the agent explained to the enployer or officer

the classification codes that are used for prem um cal cul ati ons

and for the accuracy of the classification codes used in

accordance with the witten job descriptions provided by the

enpl oyer.
(3) The departnent shall establish by rule mninmm

requi renents for audits of payroll and classifications in order
to ensure that the appropriate premumis charged for workers
conpensati on coverage. The rules shall ensure that audits
performed by both carriers and enployers are adequate to provide
that all sources of paynents to enpl oyees, subcontractors, and

i ndependent contractors have been reviewed and that the accuracy
of classification of enployees has been verified. The rules
shall provide that enployers in all classes other than the
construction class be audited not |ess frequently than

bi ennially and may provide for nore frequent audits of enployers
in specified classifications based on factors such as anount of
prem um type of business, |loss ratios, or other relevant
factors. In no event shall enployers in the construction class,
generating nore than the anmount of premumrequired to be
experience rated, be audited | ess than annually. The annual
audits required for construction classes shall consist of
physical onsite audits. Payroll verification audit rules nust

i nclude, but need not be Iimted to, the use of state and
federal reports of enployee inconme, payroll and other accounting
records, certificates of insurance maintained by subcontractors,
and duties of enployees. At the conpletion of an audit, the

enpl oyer or officer of the corporation and the auditor nust
print and sign their nanes on the audit document and attach

proof of identification to the audit docunment. Each audit
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docunent nust contain a sworn statenent to be signed by the

auditor which shall attest that the requirenents for audits of

payroll and classifications as established by the rul es adopted

by the Departnent of Financial Services have been strictly

conplied with in the performance of the audit. An auditor who

fails to strictly conply with the rul es adopted by the

departnent setting forth the m ninmumrequirenents for audits of

payroll and classifications coonmts a felony of the third

degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.
Section 35. Section 440.591, Florida Statutes, is anended

to read:

440.591 Adm nistrative procedure; rulemaking authority;
washouts. - -

(1) The division departrent, the agency, and the
Departnment of Education may adopt rul es pursuant to ss.
120.536(1) and 120.54 to inplenent the provisions of this
chapter conferring duties upon it.

(2) The division shall adopt rules to provide for a node

settl enment agreenent that may be used in any washout agreenent

where the enpl oyee is represented by an attorney and that

i ncl udes:

(a) The anmpunt of the settl enent;

(b) The anpbunt allocated to past and future nedical care

which is potentially covered by Mdicare;

(c) The anpbunt allocated to past and future nedical care

which is not potentially covered by Medi care;

(d) The anpbunt of past indemity benefits;

(e) The anmpbunt of future indemity benefits; and
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(f) The anpunt of child support owed by the enpl oyee, if

any, which will be deducted fromthe washout proceeds.

(3) The washout of any workers' conpensati on case nay not

be nade contingent on the execution of a rel ease of other

existing or potential enploynent rights.

(4) Settlenment agreenents under this section shall be

reviewed by the judge of conpensation clains to determne if the

settl enment agreenent conplies with this section and the rul es

adopted under this section, in which case the judge of

conpensation clainms shall approve the settl enent.

Section 36. Subsection (10) of section 624.482, Florida
Statutes, is anended to read:

624.482 Maki ng and use of rates.--

(10) Any self-insurance fund that wites workers
conpensation insurance and enployer's liability insurance is
subject to, and shall nmake all rate filings for workers
conpensation insurance and enployer's liability insurance in
accordance with, ss. 624091627101~ 627.111, 627.141,
627151 627.171, and 627.191—and-627211.

Section 37. Subsection (9) of section 627.041, Florida
Statutes, is anended to read:

627.041 Definitions.--As used in this part:

(9) "lnsurer," for purposes of ss. 6274091~ 627. 096,
6274101~ 627.111, 627.141, 627.171, 627.191, 62211~ and
627.291, includes a commercial self-insurance fund as defined in
S. 624.462 and a group self-insurance fund as defined in s.
624. 4621.

Section 38. Subsection (2) of section 627.062, Florida
Statutes, is anended to read:

627.062 Rate standards.--
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(2) As to all such classes of insurance:

(a) Insurers or rating organizations shall establish and
use rates, rating schedules, or rating manuals to allow the
insurer a reasonable rate of return on such classes of insurance
witten in this state. A copy of rates, rating schedul es,
rating manuals, premumcredits or discount schedul es, and
surcharge schedul es, and changes thereto, shall be filed with
t he departnent under one of the follow ng procedures:

1. If the filing is made at | east 90 days before the
proposed effective date and the filing is not inplenented during
the departnment's review of the filing and any proceedi ng and
judicial review, then such filing shall be considered a "file
and use" filing. |In such case, the departnment shall finalize
its review by issuance of a notice of intent to approve or a
notice of intent to disapprove within 90 days after receipt of
the filing. The notice of intent to approve and the notice of
intent to di sapprove constitute agency action for purposes of
the Admi nistrative Procedure Act. Requests for supporting
i nformation, requests for mathematical or nechani cal
corrections, or notification to the insurer by the departnent of
its prelimnary findings shall not toll the 90-day period during
any such proceedi ngs and subsequent judicial review The rate
shall be deened approved if the departnment does not issue a
notice of intent to approve or a notice of intent to di sapprove
wi thin 90 days after receipt of the filing.

2. If the filing is not made in accordance with the
provi si ons of subparagraph 1., such filing shall be nade as soon
as practicable, but no later than 30 days after the effective
date, and shall be considered a "use and file" filing. An

insurer making a "use and file" filing is potentially subject to
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an order by the departnment to return to policyhol ders portions

of rates found to be excessive, as provided in paragraph (h).

(b) Upon receiving a rate filing, the departnent shal
reviewthe rate filing to deternmine if a rate is excessive,
i nadequate, or unfairly discrimnatory. |In nmaking that
determ nation, the department shall, in accordance with
general ly accepted and reasonabl e actuarial techniques, consider
the follow ng factors:

1. Past and prospective |oss experience within and w thout
this state.

2. Past and prospective expenses.

3. The degree of conpetition anong insurers for the risk
i nsur ed.

4. Investnent incone reasonably expected by the insurer,
consistent with the insurer's investnment practices, from
i nvestable premiuns anticipated in the filing, plus any other
expected inconme fromcurrently invested assets representing the
anount expected on unearned prem umreserves and | 0ss reserves.
The departnent nmay pronulgate rules utilizing reasonable
t echni ques of actuarial science and econonmics to specify the
manner in which insurers shall calcul ate investnent incone
attributable to such classes of insurance witten in this state
and the manner in which such investnent incone shall be used in
t he cal cul ation of insurance rates. Such manner shal
contenpl ate all owances for an underwiting profit factor and
full consideration of investment income which produce a
reasonabl e rate of return; however, investnent incone from
i nvested surplus shall not be considered. The profit and
contingency factor as specified in the filing shall be utilized

in conmputing excess profits in conjunction wth s. 627.0625.
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5. The reasonabl eness of the judgnment reflected in the

filing.

6. Dividends, savings, or unabsorbed prem um deposits
al lowed or returned to Florida policyhol ders, nenbers, or
subscri bers.

7. The adequacy of |oss reserves.

8. The cost of reinsurance.

9. Trend factors, including trends in actual |osses per
insured unit for the insurer making the filing.

10. Conflagration and catastrophe hazards, if applicable.

11. A reasonable margin for underwiting profit and
conti ngenci es.

12. The cost of nmedical services, if applicable.

13. Oher relevant factors which inpact upon the frequency
or severity of clains or upon expenses.

(c) In the case of fire insurance rates, consideration
shall be given to the availability of water supplies and the
experience of the fire insurance business during a period of not
| ess than the nost recent 5-year period for which such
experience is avail able.

(d) If conflagration or catastrophe hazards are given
consideration by an insurer inits rates or rating plan,

i ncludi ng surcharges and di scounts, the insurer shall establish
a reserve for that portion of the premiumallocated to such
hazard and shall maintain the premumin a catastrophe reserve.
Any renoval of such premuns fromthe reserve for purposes

ot her than paying clains associated with a catastrophe or

pur chasi ng rei nsurance for catastrophes shall be subject to

approval of the departnent. Any ceding comm ssion received by
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an insurer purchasing reinsurance for catastrophes shall be

pl aced in the catastrophe reserve.

(e) After consideration of the rate factors provided in
par agraphs (b),(c), and (d), a rate nmay be found by the
departnment to be excessive, inadequate, or unfairly
di scrim natory based upon the foll ow ng standards:

1. Rates shall be deened excessive if they are likely to
produce a profit from Florida business that is unreasonably high
inrelation to the risk involved in the class of business or if
expenses are unreasonably high in relation to services rendered.

2. Rates shall be deened excessive if, anong other things,
the rate structure established by a stock i nsurance conpany
provi des for replenishnment of surpluses from prem uns, when the
repl eni shnent is attributable to investnent | osses.

3. Rates shall be deened inadequate if they are clearly
insufficient, together with the investnent incone attributable
to them to sustain projected | osses and expenses in the class
of business to which they apply.

4. Arating plan, including discounts, credits, or
surcharges, shall be deened unfairly discrimnatory if it fails
to clearly and equitably refl ect consideration of the
policyholder's participation in a risk managenent program
adopted pursuant to s. 627.0625.

5. A rate shall be deened i nadequate as to the prem um
charged to a risk or group of risks if discounts or credits are
al | oned whi ch exceed a reasonable reflection of expense savings
and reasonably expected | oss experience fromthe risk or group
of risks.

6. A rate shall be deened unfairly discrimnatory as to a

risk or group of risks if the application of prem um discounts,
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credits, or surcharges anong such risks does not bear a

reasonabl e relationship to the expected | oss and expense
experi ence anong the various risks.

(f) Inreviewing arate filing, the departnent may require
the insurer to provide at the insurer's expense all information
necessary to evaluate the condition of the conpany and the
reasonabl eness of the filing according to the criteria
enunerated in this section.

(g) The departnment nay at any tine review a rate, rating
schedul e, rating manual, or rate change; the pertinent records
of the insurer; and market conditions. |If the departnent finds
on a prelimnary basis that a rate nay be excessive, inadequate,
or unfairly discrimnatory, the departnent shall initiate
proceedi ngs to di sapprove the rate and shall so notify the
i nsurer. However, the departnent may not di sapprove as excessive
any rate for which it has given final approval or which has been
deened approved for a period of 1 year after the effective date
of the filing unless the departnent finds that a materi al
m srepresentation or material error was nade by the insurer or
was contained in the filing. Upon being so notified, the
insurer or rating organization shall, within 60 days, file with
the departnment all information which, in the belief of the
i nsurer or organi zation, proves the reasonabl eness, adequacy,
and fairness of the rate or rate change. The departnent shal
issue a notice of intent to approve or a notice of intent to
di sapprove pursuant to the procedures of paragraph (a) within 90
days after receipt of the insurer's initial response. 1In such
instances and in any admnistrative proceeding relating to the
legality of the rate, the insurer or rating organi zation shal

carry the burden of proof by a preponderance of the evidence to
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show that the rate is not excessive, inadequate, or unfairly

discrimnatory. After the departnent notifies an insurer that a
rate may be excessive, inadequate, or unfairly discrimnatory,
unl ess the departnent withdraws the notification, the insurer
shall not alter the rate except to conformw th the departnent's
notice until the earlier of 120 days after the date the
notification was provided or 180 days after the date of the

i npl enentation of the rate. The departnent nmay, subject to
chapter 120, disapprove without the 60-day notification any rate
increase filed by an insurer within the prohibited tinme period
or during the time that the legality of the increased rate is
bei ng cont est ed.

(h) In the event the departnent finds that a rate or rate
change is excessive, inadequate, or unfairly discrimnatory, the
departnment shall issue an order of disapproval specifying that a
new rate or rate schedul e which responds to the findings of the
departnent be filed by the insurer. The departnent shal
further order, for any "use and file" filing made in accordance
wi th subparagraph (a)2., that prem uns charged each policyhol der
constituting the portion of the rate above that which was
actuarially justified be returned to such policyholder in the
formof a credit or refund. If the departnent finds that an
insurer's rate or rate change is inadequate, the new rate or
rate schedule filed with the departnent in response to such a
finding shall be applicable only to new or renewal business of
the insurer witten on or after the effective date of the
responsive filing.

(i) Except as otherw se specifically provided in this
chapter, the departnent shall not prohibit any insurer,

i ncluding any residual market plan or joint underwiting
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associ ation, from paying acquisition costs based on the ful

anount of premum as defined in s. 627.403, applicable to any
policy, or prohibit any such insurer fromincluding the ful

anount of acquisition costs in a rate filing.

The provisions of this subsection shall not apply to werkers—
conpensation—and-enployer' s Habiity insuranceand-to notor
vehi cl e i nsurance.

Section 39. Subsections (1) and (4) of section 627. 0645,
Florida Statutes, are amended to read:

627.0645 Annual filings.--

(1) Each rating organization filing rates for, and each
insurer witing, any line of property or casualty insurance to
which this part applies, except:

o I , : I | e Liabili
FRasurance—or

) commercial property and casualty insurance as defined
ins. 627.0625(1) other than commercial nmultiple Iine and
comercial nmotor vehicle, shall make an annual base rate filing
for each such Iine with the departnment no later than 12 nonths
after its previous base rate filing, denonstrating that its
rates are not inadequate.

(4) An insurer may satisfy the annual filing requirenents
of this section by being a nenber or subscriber of a |licensed
rating organi zation which conplies with the requirenents of this

section, except workers' conpensation and enployer's liability

i nsur ance.
Section 40. Section 627.072, Florida Statutes, is anended
to read:

627.072 Making and use of rates.--
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()2 As to all rates which are subject to this part, the

systens of expense provisions included in the rates for use by

an insurer or group of insurers may differ fromthose of other
insurers or groups of insurers to reflect the requirenments of
t he operating nethods of any such insurer or group with respect
to any kind of insurance or with respect to any subdivision or
conbi nation thereof for which subdivision or comnbination
separate expense provisions are applicable.

(2)63)> As to all rates which are subject to this part,
ri sks may be grouped by classifications for the establishnment of
rates and mni mum prem uns. Classification rates may be
nodi fied to produce rates for individual risks in accordance

with rating plans which establish standards for neasuring
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1844 variations in hazards or expense provisions, or both. Such

1845| standards nmay neasure any difference anong risks that can be
1846 denonstrated to have a probable effect upon | osses or expenses.
1847 Such cl assifications and nodifications shall apply to all risks
1848 wunder the sane or substantially the same circunstances or

1849| conditi ons.

1850
1851
1852
1853
1854
1855
1856
1857
1858
1859
1860
1861
1862
1863
1864
1865
1866
1867
1868
1869
1870
1871
1872

1873
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1881 Nowber—of Ri-sks—in

1882 Premum-Range StandardPremum-Size
1883
1884 .. . Hobefilledinbycarrier)> . . . $300--999
1885 .. . Hobefilledinby carrier)y . . . 1.000--4.999
1886 .. . o betilledinbyecarrier)y . . . 5-000--49,009
1887 .. . Htobefilledinbycarrier)> . . . 50,000--99,999

1888 ... {tobe filledinby carrier)y . . . 100,000 or nore
1889| Tetal+-

1890 Section 41. Subsection (1) of section 627.096, Florida
1891| Statutes, is anended to read:

1892 627.096 Workers' Conpensation Rating Bureau. --

1893 (1) There is created wthin the departnent a Wrkers

1894 Conpensation Rating Bureau, which shall nake an investigation
1895| and study of all insurers authorized to issue workers

1896 conpensation and enployer's liability coverage in this state.
1897 Such bureau shall study the data, statistics, schedul es, or
1898 other information as it nmay deem necessary to assist and advise
1899 the departnent in its review of filings made by or on behal f of
1900| workers' conpensation and enployer's liability insurers. The
1901| departnent shall have the authority to pronul gate rul es

1902 requiring all workers' conpensation and enployer's liability

1903 insurers to submt to the rating bureau any data, statistics,

Page 64 of 67
CODING: Words stricken are deletions; words underlined are additions.



F L OR 1 D A H O U S E O F R E P RESENTATI

O

1904
1905
1906
1907
1908
1909
1910
1911
1912
1913
1914
1915
1916
1917
1918
1919
1920
1921
1922
1923
1924
1925
1926
1927
1928
1929
1930
1931
1932

HB 1655 2003
schedul es, and other information deenmed necessary to the rating

bureau's study and advisenent. Al data, statistics, schedules,

or other information subnmitted to, or considered by, the

Wor kers' Conpensati on Rating Bureau shall be a public record.
Section 42. Subsection (1) of section 627.111, Florida
Statutes, is anended to read:
627. 111 Effective date of filing.--
(1) |If—pursvant—to-s—627-101{2)— the depart nent
determ nes to hold a public hearing as to a filing, —-e+—t+—helds
I blic | . I : I .
6274-101(3)+ it shall give witten notice thereof to the rating

organi zation or insurer that nade the filing and shall hold such

hearing within 30 days, and not |ess than 10 days prior to the
date of the hearing, it shall give witten notice of the hearing
to the insurer or rating organization that nmade the filing. The
departnment may also, in its discretion, give advance public
noti ce of such hearing by publication of notice in one or nore
daily newspapers of general circulation in this state.

Section 43. Section 627.291, Florida Statutes, is amended
to read:

627.291 Information to be furnished insureds; appeal by
i nsureds; workers' conpensation and enployer's liability
i nsurances. - -

(1) As to workers' conpensation and enployer's liability
I nsurances, everyfrating—organization—and every insurer that
whi-ch nakes its own rates shall, within a reasonable tinme after
receiving witten request therefor and upon paynent of such
reasonabl e charge as it may nake, furnish to any insured

affected by a rate nade by it, or to the authorized
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representative of such insured, all pertinent information as to

such rate.

(2) As to workers' conpensation and enployer's liability
i nsurances, everyratingorganization—-and every insurer that
whi-ch makes its own rates shall provide within this state
reasonabl e means whereby any person aggrieved by the application
of its rating systemmay be heard, in person or by his or her
aut hori zed representative, on his or her witten request to
review the manner in which such rating system has been appli ed
in connection with the insurance afforded himor her. [If the
rati-ng—organizatien—or insurer fails to grant or rejects such
request within 30 days after it is nmade, the applicant nmay
proceed in the same manner as if his or her application had been
rejected. Any party affected by the action of such rating
organi zation or insurer on such request may, within 30 days
after written notice of such action, appeal to the departnent,
which may affirmor reverse such action.

Section 44. Paragraph (c) of subsection (1) of section
631. 914, Florida Statutes, is anended to read:

631. 914 Assessnents.--

(1)

(c)l. Effective July 1, 1999, if assessnents otherw se
authorized in paragraph (a) are insufficient to nmake al
paynents on rei nbursenents then owing to claimants in a cal endar
year, then upon certification by the board, the departnent shal
| evy additional assessnments of up to 1.5 percent of the
insurer's net direct witten premuns in this state during the
cal endar year next preceding the date of such assessnents

agai nst insurers to secure the necessary funds.
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2. To assure that insurers paying assessnments | evied under

this paragraph continue to charge rates that are neither
i nadequat e nor excessive, each insurer that is to be assessed
pursuant to this paragraph, or a licensed rating organization to
whi ch the insurer subscribes, may nmake, within 90 days after
bei ng notified of such assessnents, a rate filing for workers'
conpensation coverage pursuant to S. ss— 627.072 anrd—62/-09%. |If
the filing reflects a percentage rate change equal to the
di fference between the rate of such assessnment and the rate of
t he previous year's assessnment under this paragraph, the filing
shall consist of a certification so stating and shall be deened
approved when nade. Any rate change of a different percentage
shal |l be subject to the standards and procedures of s. ss—
627. 072 and—627-091.

Section 45. Sections 627.091, 627.101, 627.151, 627.211,
and 627.281, Florida Statutes, are repeal ed.

Section 46. This act shall take effect July 1, 2003
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