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2003
A Dbill to be entitled

An act relating to long-termcare civil enforcenent;
amending s. 400.023, F.S.; clarifying liability of nurses
enpl oyed by nursing hones; requiring a certificate of
counsel certifying conpliance with the requirenment to
serve a copy of a conplaint alleging a violation of rights
under pt. Il of ch. 400, F.S., with the Agency for Health
Care Adm nistration; anmending s. 400.0233, F.S.; providing
definitions; authorizing voluntary binding arbitration
under ss. 400.02341-400.02348, F.S., follow ng presuit

i nvestigation and nediation of clains for resident's
rights violation or negligence; creating s. 400.02341,
F.S.; providing legislative findings and intent; creating
s. 400.02342, F.S.; providing for voluntary binding
arbitration for certain clains for resident's rights

vi ol ation or negligence; exenpting rights of action
pursuant to s. 768.28, F.S., fromvoluntary binding
arbitration; providing evidentiary standards for voluntary
bi nding arbitration; specifying the conposition of the
arbitration panel; providing qualifications and
conpensation of arbitrators; specifying terns and
conditions of entering into arbitration; authori zing
rules; creating s. 400.02343, F.S.; providing for
arbitration to allocate financial responsibility anong
mul ti pl e defendants; specifying the conposition of the
arbitration panel; providing for joint and several
liability; requiring defendants to pay their proportionate
share of the econom c and nonecononi ¢ damages awarded by
the arbitration panel; providing a defendant paying

damages in action for contribution agai nst any
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nonar bitrati ng person whose negligence contributed to the

injury;, creating s. 400.02344, F.S.; specifying effects of
failure to offer or accept voluntary binding arbitration;
creating s. 400.02345, F. S.; providing for a court to
determ ne whether a claimis subject to voluntary binding
arbitration; providing procedures if a plaintiff anends a
conplaint to allege facts that render a claimsubject to
arbitration; creating s. 400.02346, F.S.; providing for

di ssolution of the arbitration panel if agreenent cannot
be reached; providing for the appointnment of new
arbitrators; creating s. 400.02347, F.S.; requiring
paynent of the arbitration award by the defendant;

provi ding for accrual of interest beginning 90 days after
the award; creating s. 400.02348, F.S.; designating
arbitration awards and al |l ocation of financial
responsibility as final agency action for purposes of s.
120.68, F.S.; providing for appeal to the district court;
[imting judicial review, providing for enforcenent of
arbitration awards by the parties to the arbitration;

providing for applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (4) and (6) of section 400. 023,
Florida Statutes, are anended to read:
400.023 G vil enforcenent. --

(4) A licensee shall be liable for A any claimfor

resident's rights violation or negligence by a nurse |icensed
under part | of chapter 464 and enpl oyed by the licensee. Nurses

provi di ng nursing services—sueh—nurse shall have the duty to
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exercise care consistent with the prevailing professional

standard of care for nurses a—nurse. The prevailing professional
standard of care for nurses a—nurse shall be that |evel of care,
skill, and treatment which, in light of all relevant surroundi ng
circunstances, is recogni zed as acceptabl e and appropri ate by
reasonably prudent simlar nurses.

(6) The resident or the resident's |egal representative
shal |l serve a copy of any conplaint alleging in whole or in part
a violation of any rights specified in this part to the Agency
for Health Care Adm nistration at the tinme of filing the initia
conplaint with the clerk of the court for the county in which

the action is pursued. The initial conplaint nust contain a

certificate of counsel certifying conpliance with this

subsection. The requirenent of providing a copy of the conplaint

to the agency and certifying conpliance with this subsection

does not inpair the resident's legal rights or ability to seek
relief for his or her claim

Section 2. Subsections (1) and (11) of section 400. 0233,
Florida Statutes, are amended to read:

400. 0233 Presuit notice; investigation; notification of
violation of resident's rights or all eged negligence; clains
eval uation procedure; informal discovery; review, settlenent
of fer; mediation. --

(1) As used in this section and ss. 400.02341-400. 02348,
the term

(a) "Caimfor resident's rights violation or negligence"
means a negligence claimalleging infjury to or the death of a
resident arising out of an asserted violation of the rights of a
resi dent under s. 400.022 or an asserted deviation fromthe

applicabl e standard of care.
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(b) "Collateral sources" neans any paynents nade to the

claimant, or nade on his or her behalf, by or pursuant to:

1. The United States Social Security Act; any federal,

state, or local incone disability act; or any other public

prograns providing nedi cal expenses, disability paynments, or

other simlar benefits, except as prohibited by federal |aw

2. Any health, sickness, or inconme disability insurance;

aut onobi | e acci dent insurance that provides health benefits or

i ncone disability coverage; and any other simlar insurance

benefits, except life insurance benefits available to the

cl ai mant, whet her purchased by himor her or provided by others.

3. Any contract or agreenent of any group, organization,

partnership, or corporation to provide, pay for, or reinburse

the costs of hospital, nedical, dental, or other health care

servi ces.

4. Any contractual or voluntary wage continuation pl an

provi ded by enpl oyers or by any other systemintended to provide

wages during a period of disability.

(c) "Econom ¢ damages" neans financial |osses that would

not have occurred but for the injury giving rise to the cause of

action, including, but not limted to, past and future nedical

expenses and 80 percent of wage | oss and | oss of earning

capacity.
(d) "Incident" nmeans all conduct that is alleged in the

notice of claimor conplaint to have caused the injury or

danages to the resident.

(e)fb)y "lInsurer" nmeans any self-insurer authorized under
S. 627.357, liability insurance carrier, joint underwiting

associ ation, or uninsured prospective defendant.
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(f) "Noneconom ¢ damages" neans nonfinancial | osses that

woul d not have occurred but for the injury giving rise to the

cause of action, including pain and suffering, inconvenience,

physi cal inpairnent, nental angui sh, disfigurenent, | oss of

capacity for enjoynent of life, and other nonfinancial | osses.

(11) MWthin 30 days after the claimant's recei pt of the
defendant's response to the claim the parties or their
designated representatives shall neet in nediation to discuss
the issues of liability and damages in accordance with the
medi ation rul es of practice and procedures adopted by the
Supreme Court. Upon stipulation of the parties, this 30-day
period may be extended and the statute of limtations is tolled
during the nmedi ati on and any such extension. At the concl usion
of nmedi ation, the claimnt shall have 60 days or the remai nder
of the period of the statute of limtations, whichever is
greater, within which to enter into voluntary binding
arbitration under ss. 400.02341-400.02348 or to file suit.

Section 3. Section 400.02341, Florida Statutes, is created

to read:
400. 02341 Legislative findings and intent. --

(1) The Legislature nakes the foll ow ng findings:

(a) Liability insurance prem uns for nursing hones have

i ncreased dramatically in recent years, resulting in increased

nursi ng honme care costs for nost patients and functi onal

unavai lability of liability insurance for nbst nursing hone

facilities.

(b) The prinmary cause of increased liability insurance

prem uns has been the substantial increase in | oss paynents to

cl ai rants caused by trenendous i ncreases in the anobunts of paid

cl ai ns.
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(c) The average cost of defending a nursing honme liability

claimhas escalated in the past decade to the point where it has

becone i nperative to control such cost in the interests of the

public need for quality nursing hone care.

(d) The high cost of nursing hone liability clains in the

state can be substantially alleviated by requiring early

determ nation of the nerit of clains, by providing for early

arbitration of clains, thereby reducing delay and attorney's

fees, and by inposing reasonable |inmtations on danages, while

preserving the right of either party to have its case heard by a

jury.
(e) The recovery of 100 percent of econom c | osses

constitutes overconpensati on because such recovery fails to

recogni ze that such awards are not subject to taxes on econonic

damages.

(f) Excessive awards of noneconom ¢ damages threaten the

ability of nursing hone facilities to continue to provide

appropriate care for patients. A reasonable |imtation on

nonecononi ¢ damages will reduce the high cost of clainms wthout

jeopardi zing the right of each party to be heard by a jury.

(2) It is the intent of the Legislature to provide a plan

for pronpt resolution of nursing hone liability clainms. Such

pl an shall consist of two separate conponents, presuit

i nvestigation and arbitration. Presuit investigation shall be

mandat ory and shall apply to all nursing honme liability clains

and defenses. Arbitration shall be voluntary and shall be

avai | abl e, except as specified.

(a) Presuit investigation shall include verifiable

requi renents that reasonabl e investigation precede both nursing
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home liability clains and defenses in order to elimnate

frivolous claine and def enses.

(b) Arbitration shall provide:

1. Substantial incentives for both cl ai mants and

defendants to submt their cases to binding arbitration, thus

reducing attorney's fees, litigation costs, and del ay.

2. A conditional limtation on nonecononi ¢ danages if the

def endant concedes willingness to pay econom ¢ danages and

reasonabl e attorney's fees.

3. Limtations on the noneconom ¢ damages conponents of

| arge awards to provide increased predictability of outcone of

the clains resolution process in order for insurers to

anticipate losses and to facilitate early resolution of

negl i gence cl ai ns.
Section 4. Section 400.02342, Florida Statutes, is created

to read:

400. 02342 Vol untary binding arbitration of clains for

resident's rights violation or negligence. --

(1) Voluntary binding arbitration pursuant to this section
and ss. 400.02343-400. 02348 does not apply to rights of action

involving the state or its agencies or subdivisions, or the

officers, enpl oyees, or agents thereof, pursuant to s. 768. 28.

(2) Upon the conpletion of nediation under s.

400. 0233(11), the parties may elect, with respect only to clains

arising out of the rendering of, or the failure to render,

nmedi cal care or services, to have danages determ ned by an

arbitration panel. For purposes of arbitration under ss.
400. 02342- 400. 02348, nedi cal care or servi ces includes:

(a) Skin care.

(b) Mbility and wal ki ng assi st ance.
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(c) Nourishnent.

(d) Hydration.

(e) Prevention of el openent.

Such election may be initiated by either party by serving a

request for voluntary binding arbitrati on of danmages wi thi n 60

days after the conclusion of nediation or the remainder of the

period of the statute of limtations, whichever is greater. The

evidentiary standards for voluntary binding arbitration of

clains arising out of the rendering of, or the failure to

render, nedical care or services shall be as provided in ss.
120.569(2)(g) and 120.57(1)(c).
(3) Upon receipt of a party's request for such

arbitration, the opposing party nay accept the offer of

voluntary binding arbitration within 30 days. Such acceptance

within the tine period provided by this subsection shall be a

bi nding commtnent to conply with the decision of the

arbitration panel. The liability of any insurer shall be subject

to any applicable insurance policy limts.

(4) The arbitration panel shall be conposed of three

arbitrators, one selected by the clainmant, one sel ected by the

def endant, and one adm nistrative | aw judge furni shed by the

Di vi sion of Adm nistrative Hearings who shall serve as the chief

arbitrator. In the event of nultiple claimants or nmultiple

def endants, the arbitrator selected by the side with nultiple

parties shall be the choice of those parties. |If the nmultiple

parti es cannot reach agreenent as to their arbitrator, each of

the nultiple parties shall submt a nomi nee, and the director of

the Division of Adm nistrative Hearings shall appoint the

arbitrator fromanong such nom nees.
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(5) The arbitrators shall be i ndependent of all parties,

w tnesses, and | egal counsel, and no officer, director,

affiliate, subsidiary, or enployee of a party, wtness, or |egal

counsel nmay serve as an arbitrator in the proceeding.

(6) The rate of conpensation for arbitrators other than

the adm nistrative |aw judge shall be set by the chief judge of

t he appropriate circuit court by schedul e, providing for

conpensati on of not | ess than $250 per day nor nore than $750

per day or as agreed by the parties. |In setting the schedul e,

t he chief judge shall consider the prevailing rates charged for

the delivery of professional services in the conmunity.

(7) Arbitration pursuant to this section shall preclude

recourse to any other renedy by the clai mant agai nst any

partici pati ng def endant, and shall be undertaken with the

under st andi ng that:

(a) The defendant has nmade an offer of adm ssion of

liability and for arbitration on the issue of damages. This

of fer may be nade contingent upon a limt of general danages.

(b) Net econonic danages shall be awardabl e, incl uding,

but not limted to, past and future nedi cal expenses and 80

percent of wage | oss and | oss of earning capacity, offset by any

col |l ateral source paynents nade prior to the arbitrati on award.

(c) Noneconom ¢ danages shall be |limted to a maxi num of

$250, 000 per incident. If the claimant's care has been provided

all or in part by Medicaid, the award shall first pay the

Medi cai d program those anmounts expended for the claimant's care

and the Medicaid programshall have a |lien against the award for

any future paynents that would be paid for by Mdicaid.

(d) Punitive damages may not be awar ded.
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(e) The defendant shall be responsible for the paynent of

interest on all accrued danages with respect to which interest

woul d be awarded at trial.

(f) The defendant shall pay the clainmnt's reasonabl e

attorney's fees and costs, as determ ned by the arbitration

panel, but in no event nore than 15 percent of the award,

reduced to present val ue.

(g) The defendant shall pay all the costs of the

arbitration proceeding and the fees of all the arbitrators other

than the adm nistrative | aw judge.

(h) Each defendant who submts to arbitration under this

section shall be jointly and severally |liable for all danages

assessed pursuant to this section.

(i) The defendant's obligation to pay the claimant's

danmages shall be for the purpose of arbitration under this

section only. A defendant's or claimant's offer to arbitrate

shall not be used in evidence or in argunent during any

subsequent litigation of the claimfollowing the rejection

t her eof .

(j) The fact of nmking or accepting an offer to arbitrate

shal | not be adm ssible as evidence of liability in any

col l ateral or subsequent proceeding on the claim

(k) Any offer by a claimant to arbitrate nust be nade to

each def endant agai nst whomthe clai mant has made a claim Any

offer by a defendant to arbitrate nust be made to each cl ai mant.

A defendant who rejects a clainmant's offer to arbitrate shall be
subj ect to the provisions of s. 400.02344(3). A clai mant who
rejects a defendant's offer to arbitrate shall be subject to the
provi sions of s. 400.02344(4).
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(1) The hearing shall be conducted by all of the

arbitrators, but a majority nay determ ne any question of fact

and render a final decision. The chief arbitrator shall decide

all evidentiary matters. The chief arbitrator shall file a copy

of the final decision with the clerk of the Agency for Health

Care Adm ni stration

The provisions of this subsection shall not preclude settl enent

at any tinme by nmutual agreenent of the parties.

(8) Any issue between the defendant and the defendant's

i nsurer or self-insurer as to who shall control the defense of

the claimand any responsibility for paynent of an arbitration

award shall be determ ned under existing principles of |aw

provided that the insurer or self-insurer shall not offer to

arbitrate or accept a claimant's offer to arbitrate w thout the

written consent of the defendant.

(9) The Division of Adm nistrative Hearings nay adopt

rules to effect the orderly and efficient processing of the
arbitration procedures of ss. 400.02342-400. 02348.
(10) Rules adopted by the Division of Adm nistrative

Hearings pursuant to this section, s. 120.54, or s. 120.65 may

aut hori ze any reasonabl e sancti ons except contenpt for violation

of the rules of the division or failure to conply with a

reasonabl e order issued by an adninistrative | aw judge, which is

not under judicial review.
Section 5. Section 400.02343, Florida Statutes, is created
to read:

400. 02343 Arbitration to allocate financial responsibility

anong nul ti pl e defendants. - -
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(1) The provisions of this section shall apply when nore

t han one defendant has participated in voluntary bindi ng
arbitration pursuant to s. 400.02342.

(2) Wthin 20 days after the determ nati on of danages by

the arbitration panel in the first arbitration proceedi ng, those

def endants who have agreed to voluntary binding arbitration

shall submt any di spute anong themregardi ng the apportionnent

of financial responsibility to a separate binding arbitration

proceedi ng. Such proceedi ng shall be with a panel of three

arbitrators, which panel shall consist of the admnistrative | aw

judge who presided in the first arbitration proceedi ng, who

shall serve as the chief arbitrator, and two nursing hone

adm ni strators appointed by the defendants. In the event the

def endants cannot agree on their selection of arbitrators within

20 days after the determ nation of damages by the arbitration

panel in the first arbitration proceeding, a |list of not nore

t han five nom nees shall be submtted by each defendant to the

director of the Division of Administrative Hearings, who shal

select the other arbitrators but shall not select nore than one

fromthe |ist of nom nees of any def endant.

(3) The adm nistrative | aw judge appointed to serve as the

chief arbitrator shall convene the arbitrators for the purpose

of determining allocation of responsibility anmong multiple

def endants within 65 days after the determ nati on of danages by

the arbitration panel in the first arbitrati on proceedi ng.

(4) The arbitration panel shall allocate financial

responsibility anong all defendants naned in the notice of an

asserted violation of a resident's rights or deviation fromthe

standard of care, regardl ess of whether the defendant has

submtted to arbitration. The defendants in the arbitration
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proceedi ng shall pay their proportionate share of the econom c

and noneconom ¢ danages awarded by the arbitration panel. Al

defendants in the arbitration proceeding shall be jointly and

severally |iable for any damages assessed in arbitration. The

determ nati on of the percentage of fault of any defendant not in

the arbitration case shall not be bindi ng agai nst that

def endant, nor shall it be adm ssible in any subsequent | ega

pr oceedi ng.

(5) Paynent by the defendants of the damages awarded by

the arbitration panel in the first arbitration proceedi ng shal

exti ngui sh those defendants' liability to the clai nant and shal

al so extingui sh those defendants' liability for contribution to

any defendants who did not participate in arbitration.

(6) Any defendant payi ng danages assessed pursuant to this

section or s. 400.02342 shall have an action for contribution

agai nst any nonarbitrati ng person whose negli gence contri buted

to the injury.
Section 6. Section 400.02344, Florida Statutes, is created

to read:

400. 02344 Effects of failure to offer or accept voluntary

bi nding arbitration. --

(1) A proceeding for voluntary binding arbitration i s an

alternative to jury trial and shall not supersede the right of

any party to a jury trial.

(2) If neither party requests or agrees to voluntary

bi nding arbitration, the claimshall proceed to trial or to any

avai l abl e | egal alternative such as offer of and denand for

judgnent under s. 768.79 or offer of settlenent under s. 45.061.

(3) If the defendant rejects a claimant's offer to enter

voluntary binding arbitration:
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(a) The claimshall proceed to trial without limtation on

danages, and the clainant, upon proving violation of a

resident's rights or negligence, shall be entitled to recover

prejudgnent interest and reasonable attorney's fees up to 25

percent of the award reduced to present val ue.

(b) The clainant's award at trial shall be reduced by any

danmages recovered by the clainmant fromarbitrati ng codef endants

following arbitration

(4) If the claimant rejects a defendant's offer to enter

voluntary binding arbitration:

(a) The danmages awardable at trial shall be limted to net

econom ¢ damages, plus noneconom ¢ damages not to exceed

$350, 000 per incident. The Legislature expressly finds that

such conditional |imt on noneconom c danages i s warranted by

the clainmant's refusal to accept arbitration, and represents an

appropri ate bal ance between the interests of all residents who

ultimately pay for rights and negligence | osses and the

interests of those residents who are injured as a result of

negli gence and viol ations of rights.

(b) Net econom c danages reduced to present val ue shall be

awar dabl e, including, but not limted to, past and future

nmedi cal expenses and 80 percent of wage | oss and | oss of earning

capacity, offset by any collateral source paynents.

(c) If the clainant's care has been provided in all or in

part by Medicaid, the award shall first pay the Medi caid program

t hose amobunts expended for the clainant's care and the Medicaid

program shall have a |lien against the award for any future

paynents that woul d be paid for by Mdicaid.

(5) Punitive danages nay be awarded pursuant to ss.
400. 0237 and 400. 0238.
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(6) Jury trial shall proceed in accordance with existing

principles of |aw

Section 7. Section 400.02345, Florida Statutes, is created
to read:

400. 02345 Determ nation of whether claimis subject to

arbitration. --

(1) In the event of a dispute, a court of conpetent

jurisdiction may determ ne whether the claimis subject to the
voluntary arbitration provisions of ss. 400.02342-400.02348.
(2) If a plaintiff, at any tinme, anends a conplaint to

all ege facts that render a claimsubject to arbitrati on under
ss. 400.02342-400. 02348, the parties shall have 30 days to
deternmine whether or not to voluntarily arbitrate that clai mand

t he procedural limtations inposed on the parties under ss.
400. 02342-400. 02348 shall apply if the case proceeds to trial.
Section 8. Section 400.02346, Florida Statutes, is created
to read:
400. 02346 M sarbitration.--

(1) At any tinme during the course of voluntary binding

arbitration of a claimarising out of the rendering of, or the

failure to render, nedical care or services pursuant to s.

400. 02342, the adm nistrative | aw judge serving as chief

arbitrator on the arbitration panel, if he or she deterni nes

t hat agreenent cannot be reached, may di ssolve the arbitration

panel and request the director of the Division of Admnistrative

Hearings to appoint two new arbitrators fromlists of three to

five nanes tinely provided by each party to the arbitration

Not nore than one arbitrator shall be appointed fromthe |ist

provi ded by any party, unless only one list is tinely filed.
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(2) Upon appointnment of the new arbitrators, arbitration

shal | proceed at the direction of the chief arbitrator in
accordance with the provisions of ss. 400.02342-400. 02348.

(3) At any tine after the allocation arbitrati on hearing

under s. 400.02343 has concl uded, the adnmi nistrative |aw judge

serving as chief arbitrator on the arbitrati on panel nay

di ssolve the arbitrati on panel and decl are the proceedi ngs

concluded if he or she determ nes that agreenent cannot be

r eached.
Section 9. Section 400.02347, Florida Statutes, is created
to read:

400. 02347 Paynent of arbitration award; interest. --

(1) Wthin 20 days after the determnation of danages by

the arbitration panel pursuant to s. 400.02342, the defendant

shal | :

(a) Pay the arbitration award, including interest at the

|l egal rate, to the clainmant; or

(b) Submit any dispute anbng nultiple defendants to
arbitration pursuant to s. 400.02343.
(2) Commencing 90 days after the award rendered in the

arbitration procedure pursuant to s. 400.02342, such award shal

begin to accrue interest at the rate of 18 percent per year.
Section 10. Section 400.02348, Florida Statutes, is

created to read:

400. 02348 Appeal of arbitration awards and all ocati ons of

financial responsibility. --

(1) An arbitration award and an all ocation of financi al

responsibility are final agency action for purposes of s.

120. 68. Any appeal shall be taken to the district court of

appeal for the district in which the arbitration took pl ace,
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shall be limted to review of the record, and shall otherw se

proceed in accordance with s. 120.68. The anount of an

arbitration award or an order allocating financial

responsibility, the evidence in support of either, and the

procedure by which either is determ ned are subject to judicial

scrutiny only in a proceeding instituted pursuant to this

subsecti on.

(2) No appeal shall operate to stay an arbitration award

nor shall any arbitration panel, arbitration panel nenber, or

circuit court stay an arbitration award. The district court of

appeal nmay order a stay to prevent manifest injustice, but no

court shall abrogate the provisions of s. 400.02347(2).

(3) Any party to an arbitration proceeding may enforce an

arbitration award or an allocation of financial responsibility

by filing a petition in the circuit court for the circuit in

whi ch the arbitration took place. A petition may not be granted

unl ess the tine for appeal has expired. |If an appeal has been

taken, a petition may not be granted with respect to an

arbitration award or an allocation of financial responsibility

t hat has been stayed.

(4) If the petitioner establishes the authenticity of the

arbitration award or of the allocation of financi al

responsibility, shows that the tine for appeal has expired, and

denonstrates that no stay is in place, the court shall enter

such orders and judgnents as are required to carry out the ternms

of the arbitration award or allocation of financial

responsi bility. Such orders are enforceable by the cont enpt

powers of the court, and execution shall issue upon the request

of a party for such judgnent.
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Section 11.

This act shall take effect July 1, 2003,

and

2003

apply to causes of action accruing on or after that date.

Page 18 of 18

CODING: Words stricken are deletions; words underlined are additions.

V E S




