Florida Senate - 2003 CS for SB 1774

By the Cormittee on Finance and Taxation; and Senat or Canpbel

314-1980-03

1 A bill to be entitled

2 An act relating to the tax on gross receipts

3 for utility and communi cati ons services;

4 anending s. 203.01, F.S.; providing for a tax
5 on utility services delivered to a retai

6 consuner in this state; providing for a tax on
7 the gross receipts of a distribution conpany

8 providing delivery of electricity to a retai

9 consuner, based on an index price; providing
10 for an annual cal culation of the index price;
11 providing a credit for simlar taxes paid to
12 another jurisdiction; providing for a tax on
13 the gross receipts of a distribution conpany
14 providing transportation of natural gas or

15 manuf actured gas to a retail consuner, based on
16 an index price; providing for an annua

17 calculation of the index price; providing a

18 credit for simlar taxes paid to another

19 jurisdiction; providing for a tax on the cost
20 price of electricity, natural gas, or
21 manuf actured gas to be paid by any person who
22 causes these products to be severed or inported
23 into the state for that person's own use;
24 revi sing obsol ete provisions; providing that
25 the term"gross receipts" does not include the
26 sal e of manufactured gas to a public or private
27 utility for resale or for use as a fuel in the
28 generation of electricity; providing that the
29 term"gross receipts" does not include
30 whol esal e el ectric transni ssion service or the
31 use and consunption of natural gas to produce
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1 oil or natural gas or the use and consunption

2 of natural or manufactured gas to transport

3 those products or the sale or transportation to

4 or use of natural or manufactured gas by

5 certain manufacturers; anending s. 203.012,

6 F.S.; redefining the term"utility service"

7 defining the term"distribution conpany";

8 aut hori zi ng the executive director of the

9 departnment to adopt energency rules to

10 i mpl erent the provisions of this act; providing

11 an ammesty for unpaid gross receipts tax,

12 penalties, and interest on unpaid gross

13 recei pts tax otherwi se due for selling natura

14 gas in this state; providing conditions for the

15 amesty; providing limtations for the amesty;

16 aut hori zi ng the executive director of the

17 Depart nent of Revenue to adopt energency rul es

18 to inplenment the amesty; providing effective

19 dat es.

20

21| Be It Enacted by the Legislature of the State of Florida:
22

23 Section 1. Paragraph (a) and present paragraph (f) of
24 | subsection (1) of section 203.01, Florida Statutes, are

25 | anended, present paragraphs (c) through (f) of that subsection
26 | are redesignated as paragraphs (h) through (k), respectively,
27 | new paragraphs (c) through (g) are added to that subsection
28 | and subsection (3) of that section is anended, to read:

29 203.01 Tax on gross receipts for utility and

30 | comuni cati ons services. - -

31
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(1)(a)l. Atax is inposed on gross receipts from

utility services that are delivered to a retail consumer in

this state. Such tax shall be | evied as provided in paragraphs

(b) through (j).Every—person—that—receivespaynrent—Ffor—any

Education—

2. Atax is levied on communications services as
defined in s. 202.11(3). Such tax shall be applied to the sane
services and transactions as are subject to taxation under
chapter 202, and to conmuni cations services that are subject
to the exenption provided in s. 202.125(1). Such tax shall be
applied to the sales price of comrunications services when
sold at retail and to the actual cost of operating substitute
communi cati ons systens, as such terns are defined in s.

202. 11, shall be due and payable at the sane tine as the taxes
i mposed pursuant to chapter 202, and shall be admi nistered and
col l ected pursuant to the provisions of chapter 202.

(c) The tax shall be |levied against the total anpunt

of gross receipts received by a distribution conpany for its

sale of utility services, if the utility service is delivered

to the final consuner by a distribution conpany, and the fina

consuner pays the distribution conpany a charge for utility

service which includes a charge for both the electricity or
3
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natural or manufactured gas and the transportation of

el ectricity or natural or manufactured gas to the consuner

The distribution conpany shall report and remt to the

Departnent of Revenue by the |ast day of each nonth the taxes

| evied pursuant to this paragraph during the precedi ng nonth.

(d)1. Each distribution conpany that receives paynent

for the delivery of electricity froma retail consuner in this

state is subject to tax on the exercise of this privilege as

provided by this paragraph unless the paynent is subject to

tax under paragraph (c). For the exercise of this privilege,

the tax levied on such distribution conpany's receipts for the

delivery of electricity shall be determined by nultiplying the

nunber of kilowatt hours delivered by the i ndex price and

applying the rate in paragraph (b) to the result.

2. The index price is the average Florida price per

kil owatt hour for commercial and industrial retail consuners

in the previous cal endar year, as published in the United

States Energy Information Adm nistration Electric Power

Mont hl y and announced by the Departnment of Revenue on June 1

of each year to be effective for the 12-nmonth peri od begi nni ng

July 1 of that year

3. Tax due under this paragraph shall be admi nistered,

paid, and reported in the same nanner as the tax due under

par agraph (c).

4. The anount of tax due under this paragraph shall be

reduced by the anpbunt of any gross receipts tax or simlar tax

lawfully inposed on and paid by the person fromwhomthe

consuner purchased the electricity, whether inposed by and

paid to this state, another state, a territory of the United

States, or the District of Colunbia. This reducti on nust be

reflected in a reduction to any gross recei pts tax passed on
4
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to the final retail consuner as a separately stated charge and

does not inure to the benefit of the person who receives

payrment for the delivery of the electricity. The nethods of

denonstrati ng proof of paynent and the amount of such

reduction in tax shall be made according to rules of the

Depart nent of Revenue.

(e)1. Every distribution conpany that receives paynment

for the transportation of natural or nmanufactured gas froma

retail consuner in this state is subject to tax on the

exercise of this privilege as provided by this paragraph

unl ess the paynent is subject to tax under paragraph (c). For

the exercise of this privilege the tax |levied on such

di stribution conpany's receipts for the transportation of

natural or manufactured gas shall be deternined by dividing

t he nunber of cubic feet delivered by 1,000, nmultiplying the

resulting nunber by the index price, and applying the rate in

paragraph (a) to the result.

2. The index price is the average Florida price per

1,000 cubic feet for commercial and industrial retai

consuners in the previous cal endar year as published in the

United Station Energy Information Administration Natural Gas

Mont hl y and announced by the Departnment of Revenue on June 1

of each year to be effective for the 12-nmonth peri od begi nni ng

July 1 of that year

3. Tax due under this paragraph shall be admi nistered,

paid, and reported in the same nanner as the tax due under

par agraph (c).

4. The anount of tax due under this paragraph shall be

reduced by the anpbunt of any gross receipts tax or simlar tax

lawfully inposed on and paid by the person fromwhomthe

consuner purchased the natural gas or manufactured gas,
5
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whet her inposed by and paid to this state, another state, a
territory of the United States, or the District of Col unbia.
This reduction nmust be reflected in a reduction to any gross

recei pts tax passed on to the consuner as a separately stated

charge and does not inure to the benefit of the person

providing the transportation service. The net hods of

denonstrating proof of paynent and the amount of such

reduction in tax shall be made according to rules of the

Depart nent of Revenue.

(f) Any person who purchases and inports into this

state electricity, natural gas, or nmanufactured gas, or severs

natural gas, for that person's own use or consunption as a

substitute for purchasing utility, transportation, or delivery

servi ces taxable under this chapter and who cannot denobnstrate

payrment of the tax inposed by this chapter nmust register with

t he Departnent of Revenue and pay into the State Treasury each

nont h an anobunt equal to the cost price of such electricity,

natural gas, or manufactured gas tines the rate set forth in

par agraph (b), reduced by the anbunt of any gross receipts tax

or simlar tax lawfully inposed on and paid by the person from

whomthe electricity, natural gas, or nanufactured gas was

pur chased or any person who provided delivery service or

transportation service in connection with the electricity,

natural gas, or manufactured gas. For purposes of this

paragraph, the term"cost price" has the neaning ascribed in

s. 212.02(4). The nethods of denpnstrating proof of paynent

and the anount of such reductions in tax shall be nade

according to rules of the Departnent of Revenue.

(g) - Notwi t hstandi ng any other provision of this
chapter, with the exception of a communications services

deal er reporting taxes adni ni stered under chapter 202
6
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€}, the departnent nmy require:

1. A quarterly return and payment when the tax
remtted for the preceding four calendar quarters did not
exceed $1, 000;

2. A sem annual return and paynent when the tax
remtted for the preceding four calendar quarters did not
exceed $500; or

3. An annual return and paynent when the tax renitted
for the preceding four cal endar quarters did not exceed $100.

(3) The tax inposed by subsection (1) does not apply

to
. rorived

(a) The sale or transportation of natural gas or

manuf actured gas to a public or private utility, including a

nmuni ci pal corporation or rural electric cooperative
associ ation, either for resale or for use as fuel in the
generation of electricity; o+

(b) The sale or delivery of electricity to a public or
private utility, including a nunicipal corporation or rura
el ectric cooperative association, for resal e wthinthe—state-
or as part of an electrical interchange agreenent or contract
between such utilities for the purpose of transferring nore
economi cal |y generated power, ;-

provi ded the person deriving gross receipts fromsuch sal e
denonstrates that a sale, transportation, or delivery for

resale in fact occurred and conplies with the follow ng

requirenents: A sale, transportation, or delivery for resale

HA—this—state nmust be in strict conpliance with the rules and

regul ati ons of the Departnent of Revenue; and any sal e subject
7
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to the tax i nposed by this section which is person—faking—=a
sate—for—resate—i+nthits—state—whieh—+s not in strict

conpliance with the rules and regul ati ons of the Departnent of

Revenue shall be subject to Habtefor—antdpay—the tax at the
appropriate rate inposed on utilities by paragraph (b) on the

person nmaki ng such sale. Any person neking a sale for resale
Ha—this—state may, through an informal protest provided for in
s. 213.21 and the rules of the Departnent of Revenue, provide

the departnment with evidence of the exenpt status of a sale.
The departnent shall adopt rules which provide that valid
proof and docunentation of the resal e ira—this—state by a
person nmaking the sale for resale in this state will be
accepted by the departnent when submitted during the protest
period but will not be accepted when subnitted in any
proceedi ng under chapter 120 or any circuit court action
instituted under chapter 72;-—

(c) \Wholesale sales of electric transm ssion service;

(d) The use of natural gas in the production of oil or

gas, or the use of natural or manufactured gas by a person

transporting natural or nmanufactured gas, when used and

consuned in providing such services; or

(e) The sale or transportation to, or use of, natura

gas or manufactured gas by manufacturers classified under SIC
| ndustry Major Group Nunbers 24, 26, or 28 or Industry G oup
Nunmbers 1475, 2297, or 3295, as published in the Standard
Industrial Cassification Manual, 1987, by the Ofice of
Managenent and Budget, Executive Ofice of the President, for

use as an energy source or a raw nmateri al
Section 2. Section 203.012, Florida Statutes, is
amended to read:
203.012 Definitions.--As used in this chapter
8
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(1) "Uility service" neans electricity for light,
heat, or power; and natural or nanufactured gas for |ight,
heat, or power, including transportation, delivery,

transni ssion, and distribution of the electricity or natura

or manufactured gas. This subsection does not broaden the

definition of utility service to include separately stated

charges for tangi ble personal property or services that are

not charges for the electricity or natural or manufactured gas

or the transportation, delivery, transm ssion, or distribution

of electricity or natural or manufactured gas.

(2) "Person" neans any person as defined in s. 212.02.
(3) "Distribution conpany" means any person owni ng or

operating local electric or natural or nmanufactured gas

utility distribution facilities within this state for the

transni ssion, delivery, and sale of electricity, or natural or

manuf act ured gas. The term does not include natural gas

transni ssi on conpani es that are subject to the jurisdiction of

t he Federal Energy Regul atory Conmi ssion

Section 3. Enmergency rul es.--The executive director of

the Departnent of Revenue is authorized, and all conditions

are deened net, to adopt energency rul es, under sections
120.536(1) and 120.54(4), Florida Statutes, to inplenent the
provi sions of section 203.01, Florida Statutes, that provide

for remttance of tax by distribution conpani es and

self-accrual of tax by retail consuners and the provision of
section 203.012(1), Florida Statutes, that provides that
utility services include transportation, transmni ssion, and

distribution of electricity and natural or nanufactured gas.

Such rules shall include forns the Departnent of Revenue

determ nes are necessary or appropriate for registration

appl ying for self-accrual authority, reporting, and renitting
9
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taxes, or applying for credits. Notw thstandi ng any other

provi sion of law, such energency rules shall remain effective

for 6 nonths after the date of adoption and may be renewed

during the pendency of procedures to adopt rul es addressing

t he subject of the energency rules.

Section 4. Amesty for registration and renittance of

tax. - -
(1) The state shall provide an anmesty for unpaid

gross receipts tax, penalties, and interest on unpaid gross

receipts tax that may otherwi se be due for the sale or

transportation of natural gas for consunption in this state if

all of the following requirenents are satisfied.

(a) The sales subject to ammesty were nade prior to

the effective date of this section.

(b) The gross receipts at issue were derived from one

of the foll ow ng

1. Sales by persons who are not regul ated pursuant to
chapt er 366;
2. Sales for which the witten sal es agreenent

provides for transfer of title to the gas outside the state;

or
3. Sales of transportation services associated with

t he sal es of gas.

(c) The seller registers with the Departnent of

Revenue to pay gross receipts tax on or before the effective

date of this section.

(d) The seller applies for ammesty within 3 nonths

after the effective date of this section, in accordance with

the rules of the Departnent of Revenue.

(2) The ammesty is not available for taxes, penalties,

or interest that have been assessed if the assessnent is fina
10
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and has not been tinely challenged, or for any tax, penalty,

or interest that has been previously paid to the departnment

unl ess the paynent is the subject of an assessnent that is not

final or that has been tinely chall enged.

(3) The anmesty is not available for tax billed to or

collected by the seller as an itenized charge to custoners.

(4) The executive director of the Departnent of

Revenue may adopt energency rul es under sections 120.536(1)

and 120.54(4), Florida Statutes, to i npl enent the ammesty.

Such rules may provide forns and procedures for applying for

amesty; for reporting the sales for which amesty is sought;

and for ensuring the applicant's ongoing conmitnent to

registration, collection, and renmittance of the state's gross

recei pts tax. Notw thstanding any other |aw, the energency

rules shall renmmin effective until the later of the date that

is 6 nonths after the date of adoption of the rule or the date

of final resolution of all ammesty applications filed pursuant

to this section.
(5) This section shall take effect July 1, 2003,
Section 5. Except as otherw se expressly provided in

this act, this act shall take effect January 1, 2004.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSE;§IITUTE FOR

This conmittee substitute for SB 1774 prOV|des t hat sal es or
transportation to, or use of natural manuf act ured gas by
certaln nanufactur ers is not subject to ﬂross recei pts tax. It
al so gives the Departnment of Revenue aut orlty t 0o enact
emergency rules to inplement provisions of the bill and
redefines "utility services” and defines "distributio

conpany" for t he purposes of the Chapter 203, Iorld

St at ut es.
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