Florida Senate - 2003 CS for SB 1776

By the Cormittee on Fi nance and Taxation; and Senator Lynn

314-2084-03
1 A bill to be entitled
2 An act relating to the Streanlined Sal es and
3 Use Tax Agreenent; anending s. 212.02, F. S
4 redefining the terns "lease," "let," "rental, K"
5 "sales price," and "tangi bl e personal property"
6 and defining the terns "agent," "seller,"
7 "certified service provider," "direct mil,"
8 "prewitten conputer software," and "delivery
9 charges" for purposes of sal es and use taxes;
10 providing applicability; amending s. 212. 05,
11 F.S.; deleting provisions relating to the
12 rental or |ease of notor vehicles; providing
13 for determination of the location of the sale
14 or recharge of prepaid calling arrangenents;
15 anmending s. 212.054, F.S.; providing the tine
16 for applying changes in local option tax rates;
17 providing guidelines for determining the situs
18 of certain transactions; providing for notice
19 of a change in a local option sales tax rate;
20 providing for applicability of s. 202.22(2),
21 F.S., relating to deternination of |ocal tax
22 situs, for the purpose of providing and
23 mai nt ai ni ng a dat abase of sal es and use tax
24 rates for local jurisdictions; anending s.
25 212.06, F.S.; defining terns; providing genera
26 rules for deternmining the |ocation of
27 transactions involving the retail sale of
28 tangi bl e personal property, digital goods, or
29 services and for the | ease or rental of
30 tangi bl e personal property; requiring certain
31 busi ness purchasers to obtain nmultiple points
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1 of use exenption forns; providing for use of

2 such forns; requiring certain purchasers of

3 direct nmail to obtain a direct mail form

4 providing for the use of such form anending s.
5 212.08, F.S., relating to exenptions fromthe
6 sal es and use tax; defining and redefining

7 terns used with respect to the exenption for

8 general groceries; defining and redefining

9 terns used with respect to the exenption for
10 nedi cal products and supplies; revising that
11 exenption; anmending s. 212.095, F.S.; revising
12 provisions relating to refunds; creating s.

13 212.094, F.S.; providing that a purchaser

14 seeking a refund or credit under chapter 212,
15 F.S., nust submit a witten request for the
16 refund or credit; providing a tine period

17 wi thin which the dealer shall respond to the
18 written request; anmending s. 212.17, F.S.

19 prescribing additional guidelines and
20 procedures with respect to dealer credits for
21 taxes paid on worthless accounts; creating s.
22 213.052, F.S.; providing for notice of state
23 sal es or use tax rate changes; creating s.
24 213.0521, F.S.; providing the effective date
25 for state sales and use tax rate changes;
26 anending s. 213.21, F.S.; providing for anmesty
27 to certain sellers for uncollected or unpaid
28 sal es and use taxes; anending s. 213.256, F.S.
29 relating to sinplified sales and use tax
30 admi ni stration; defining terns; providing that
31 authority to admnister the Streanlined Sal es
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and Use Tax Agreenent rests with a governing
board conprised of representatives of nenber
states; providing for continuing effect of the
agreenent; providing for annual recertification
by menber states; creating s. 213.2567, F.S.
providing for the registration of sellers, the
certification of a person as a certified
service provider, and the certification of a
software programas a certified autonmated
system by the governing board under the
Stream i ned Sal es and Use Tax Agreenent;
anending s. 212.055, F.S.; confornming a
cross-reference; repealing s. 212.0596(6),

F.S., relating to the exenption fromcollecting
and renmtting any local option surtax for
certain dealers who make mai|l order sal es;
declaring legislative intent; providing for the
adoption of energency rules; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (g) of subsection (10) and
subsections (16) and (19) of section 212.02, Florida Statutes,
are anended, and subsections (35), (36), (37), (38), (39), and
(40) are added to that section, to read:

212.02 Definitions.--The followi ng terns and phrases
when used in this chapter have the neani ngs ascribed to them
in this section, except where the context clearly indicates a
di fferent neani ng:

3
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(10) "Lease," "let," or "rental" neans |easing or
renting of living quarters or sleeping or housekeepi ng
accommpdations in hotels, apartnent houses, rooni nghouses,
tourist or trailer canps and real property, the sanme being
defined as foll ows:

(g)1l. "Lease," "let," or "rental" also neans any
transfer of possession or control of tangi bl e persona

property for a fixed or indeterninate termfor consideration

A clause for a future option to purchase the equi pnent or to

extend the agreenent does not preclude an agreenent from being

a lease or rental. This definition shall be used for sales and

use tax purposes regardless of whether a transaction is

characterized as a |l ease or rental under generally accepted

accounting principles, the Internal Revenue Code, the Uniform

Commercial Code, or other provisions of federal, state, or

local law. This definition includes agreenents covering notor

vehicles and trailers when the anount of consideration nmay be

i ncreased or decreased by reference to the anount realized

upon sale or disposition of the property as defined in 26
US. C s. 7701(h)(1). This definition does not include:
a. A transfer of possession or control of property

under a security agreenent or deferred paynent plan that

requires the transfer of title upon conpletion of the required

paynents;
b. A transfer of possession or control of property

under an agreenent that requires the transfer of title upon

conpl etion of required paynents and paynent of an option price

t hat does not exceed the greater of $100 or 1 percent of the

total required paynents; or

c. Providing tangible personal property along with an

operator for a fixed or indeternminate period of tine. A
4
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condition of this exclusion is that the operator is necessary

for the equi pnent to perform as designed. For the purpose of

t hi s sub-subparagraph, an operator nust do nore than nmintain,

i nspect, or set up the tangi bl e personal property. theteasing
| of " I ey .
I . el F o e
wHthout—transter—ef—the—titte—of suchproperty,—except—as
I ded I I e

2. The term"lease," "let," or "rental" does not nean

hourly, daily, or mleage charges, to the extent that such
charges are subject to the jurisdiction of the United States
I nterstate Conmerce Commi ssion, when such charges are paid by
reason of the presence of railroad cars owned by anot her on
the tracks of the taxpayer, or charges nmade pursuant to car
service agreenents. The term"lease," "let," "rental," or
"li cense" does not include paynents made to an owner of
hi gh-vol tage bul k transm ssion facilities in connection with
t he possession or control of such facilities by a regiona
transni ssi on organi zati on, independent system operator, or
simlar entity under the jurisdiction of the Federal Energy
Regul at ory Comm ssion. However, where two taxpayers, in
connection with the interchange of facilities, rent or |ease
property, each to the other, for use in providing or
furni shing any of the services nentioned in s. 166.231, the
term"lease or rental” nmeans only the net anmpunt of rental
i nvol ved.

(16)(a) "Sales price" applies to the neasure subject

to sales tax and neans the total anmpbunt of consi deration

i ncludi ng cash, credit, property, and services, for which

personal property or services are sold, |eased, or rented,

5
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val ued i n noney, whether received in noney or otherw se,

wi t hout any deduction for the foll ow ng:

1. The seller's cost of the property sold;

2. The cost of nmmterials used, |abor or service cost,

interest, |losses, all costs of transportation to the seller

all taxes inposed on the seller, and any other expense of the

seller;
3. Charges by the seller for any services necessary to

conplete the sale, other than delivery and installation

char ges;
4. Delivery charges; and

5. Installation charges.

(b) The term"sales price" does not include;

1. Trade-ins allowed and taken at the tine of sale if

the anobunt is separately stated on the invoice, bill of sale,

or simlar docunent given to the purchaser

2. Discounts, including cash, term or coupons, which

are not reinbursed by a third party, which are allowed by a

seller, and taken by a purchaser at the tinme of sale;

3. Interest, financing, and carrying charges from

credit extended on the sale of personal property or services,

if the anount is separately stated on the invoice, bill of

sale, or simlar docunent given to the purchaser; and

4, Any taxes legally inposed directly on the consuner

which are separately stated on the invoice, bill of sale, or

simlar docunent given to the purchaser
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therefromon—account—of—the—ecost—of—theproperty—sotd—the
: ol - tal . .

pree—also—inectudes—the—consideraton—for—a—transaction—which

(19) "Tangible personal property" neans and includes
personal property which may be seen, wei ghed, neasured, or
touched or is in any manner perceptible to the senses,
including electric power or energy, water, gas, steam

prewitten conputer software, boats, notor vehicles and nobile
honmes as defined in s. 320.01(1) and (2), aircraft as defined
ins. 330.27, and all other types of vehicles. The term

"tangi bl e personal property" does not include stocks, bonds,
notes, insurance, or other obligations or securities;
i ntangi bl es as defined by the intangible tax |law of the state;

7
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or pari-mutuel tickets sold or issued under the racing | aws of
t he state.
(35) "Agent" neans a person appoi nted by a principa

or authorized to act for the principal in a transaction

involving the sale of an item of tangi bl e personal property.

The term al so neans a person appointed by a seller to

represent the seller before the states that are signatories to

the Streanlined Sal es and Use Tax Agreenent.

(36) "Seller" neans any person neki ng sal es, | eases,

or rentals of personal property or services.

(37) "Certified service provider" neans an agent

certified under the Streamined Sal es and Use Tax Agreenent to

performall of the seller's sales tax functions, other than

the seller's obligation to remt tax on its own purchases.

(38) "Direct mail" neans printed nmaterial delivered or

distributed by United States nail or other delivery service to

a nmass audi ence or to addressees on a mailing list provided by

the purchaser or at the direction of the purchaser when the

cost of the itens is not hilled directly to the recipients.

The termincludes tangi bl e personal property supplied directly

or indirectly by the purchaser to the direct mail seller for

inclusion in the package containing the printed material. The

termdoes not include nultiple itens of printed materi al

delivered to a single address.

(39) "Prewritten conputer software" neans conputer

software, including prewitten upgrades, which is not designed

and devel oped by the author or other creator to the

specifications of a specific purchaser. The conbining of two

or nore "prewitten conputer software" prograns or prewitten

portions thereof does not cause the conbination to be other

than "prewritten conputer software." The termi ncl udes

8
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softwar e desi gned and devel oped by the aut hor or other creator

to the specifications of a specific purchaser when it is sold

to a person other than that purchaser. Wien a person nodifies

or enhances conputer software of which the person is not the

author or creator, the person shall be deened to be the author

or creator only of such person's nodifications or

enhancenents. Prewitten conputer software, or a prewitten

portion thereof, that is nodified or enhanced to any degree,

when such nodification or enhancenment is desi gned and

devel oped to the specifications of a specific purchaser

remains "prewritten conputer software"; however, when there is

a reasonabl e, separately stated charge or an invoice or other

statenent of the price given to the purchaser for such

nodi fi cati on or enhancenent, such nodificati on or enhancenent

does not constitute "prewitten conputer software.

(40) "Delivery charges" neans charges by the seller of

personal property or services for preparation and delivery to

a |l ocation designated by the purchaser of personal property or

services, including, but not linmted to, transportation

shi ppi ng, postage, handling, crating, and packing. The term

does not include the charges for delivery of "direct mail" as

defined by this section if the charges are separately stated

on an invoice or simlar billing docunent given to the
pur chaser.

Section 2. The anendnent of the terns "lease," "let,"
and "rental" in section 212.02, Florida Statutes, nade by this

act applies prospectively only, fromJuly 1, 2003, and does

not apply retroactively to |l eases or rentals existing before
t hat date.
Section 3. Paragraphs (c) and (e) of subsection (1) of

section 212.05, Florida Statutes, are anended to read:
9
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212.05 Sales, storage, use tax.--It is hereby declared
to be the legislative intent that every person is exercising a
taxabl e privil ege who engages in the business of selling
tangi bl e personal property at retail in this state, including
t he busi ness of making mail order sales, or who rents or
furni shes any of the things or services taxable under this
chapter, or who stores for use or consunption in this state
any itemor article of tangi ble personal property as defined
herein and who | eases or rents such property within the state.

(1) For the exercise of such privilege, a tax is
| evied on each taxable transaction or incident, which tax is
due and payabl e as foll ows:

(c) At the rate of 6 percent of the gross proceeds
derived fromthe | ease or rental of tangi ble persona

property, as defined herein. ; —hoewevers—thefoHowng—speeial

10
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steh—business—

(e)1. At the rate of 6 percent on charges for

a. Prepaid calling arrangenents. The tax on charges
for prepaid calling arrangenents shall be collected at the
time of sale and renmitted by the selling deal er

(1) "Prepaid calling arrangenent” neans the separately
stated retail sale by advance paynent of conmunications
services that consist exclusively of tel ephone calls
ori gi nated by using an access nunber, authorization code, or
ot her neans that may be nmanually, electronically, or otherw se
entered and that are sold in predeterm ned units or dollars
whose nunber declines with use in a known anount.

(I'l) The sale or recharge of the prepaid calling

arrangenent is deened to take place in accordance with

par agraph 212.06(3)(d). In the case of a sale of a nohile

communi cations service that is a prepaid calling arrangenent,

the retail sale is sourced at H—the—sate—or—recharge—of—the
d " I I I I
ealer I e . et I I I I
11
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at—the—ecustoner—s—address—or the | ocation associated with the
custoner's nobil e tel ephone nunber

(I'1'1) The sale or recharge of a prepaid calling
arrangenent shall be treated as a sale of tangi bl e persona
property for purposes of this chapter, whether or not a
tangi bl e item evidenci ng such arrangenent is furnished to the
purchaser, and such sale within this state subjects the
selling dealer to the jurisdiction of this state for purposes
of this subsection.

b. The installation of tel ecommunication and
t el egraphi ¢ equi pnent.

c. Electrical power or energy, except that the tax
rate for charges for electrical power or energy is 7 percent.

2. The provisions of s. 212.17(3), regarding credit
for tax paid on charges subsequently found to be worthl ess,
shal|l be equally applicable to any tax paid under the
provisions of this section on charges for prepaid calling
arrangenents, teleconmunication or tel egraph services, or
el ectric power subsequently found to be uncollectible. The
word "charges" in this paragraph does not include any excise
or simlar tax levied by the Federal Governnent, any politica
subdi vi sion of the state, or any nmunicipality upon the
purchase, sale, or recharge of prepaid calling arrangenents or
upon the purchase or sal e of tel econmunication, television
system program or tel egraph service or electric power, which
tax is collected by the seller fromthe purchaser

Section 4. Section 212.054, Florida Statutes, is
amended to read:

212.054 Discretionary sales surtax; linitations,
adm ni stration, and coll ection.--

12

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Florida Senate - 2003 CS for SB 1776
314-2084-03

(1) No general excise tax on sales shall be |evied by
t he governing body of any county unless specifically
authorized in s. 212.055. Any general excise tax on sales
aut hori zed pursuant to said section shall be adninistered and
coll ected exclusively as provided in this section.

(2)(a) The tax inposed by the governing body of any
county authorized to so |levy pursuant to s. 212.055 shall be a
di scretionary surtax on all transactions occurring in the
county which transactions are subject to the state tax inposed
on sal es, use, services, rentals, adnm ssions, and other
transactions by this chapter and comuni cati ons services as
defined for purposes of chapter 202. The surtax, if |evied,
shal | be conputed as the applicable rate or rates authorized
pursuant to s. 212.055 tines the anount of taxable sales and
t axabl e purchases representing such transactions. |If the
surtax is levied on the sale of an item of tangible persona
property or on the sale of a service, the surtax shall be
conputed by multiplying the rate inposed by the county within
whi ch the sale occurs by the anmbunt of the taxable sale. The
sale of an item of tangi ble personal property or the sale of a
service is not subject to the surtax if the property, the
service, or the tangi bl e personal property representing the
service is delivered within a county that does not inpose a
di scretionary sal es surtax.

(b) However:

1. The sal es anobunt above $5, 000 on any item of
tangi bl e personal property shall not be subject to the surtax.
However, charges for prepaid calling arrangenents, as defined
ins. 212.05(1)(e)l.a., shall be subject to the surtax. For
pur poses of administering the $5,000 limtation on an item of
tangi bl e personal property, if two or nore taxable itens of

13
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tangi bl e personal property are sold to the sane purchaser at
the sane tine and, under generally accepted business practice
or industry standards or usage, are nornally sold in bulk or
are itens that, when assenbl ed, conprise a working unit or
part of a working unit, such itens nust be considered a single
itemfor purposes of the $5,000 linitation when supported by a
charge ticket, sales slip, invoice, or other tangible evidence
of a single sale or rental

2. In the case of utility services covering a period

starting before and ending after the effective date of the

surtax, the rate shall apply as foll ows:

a. In the case of a rate adoption or increase, the new

rate shall apply to the first billing period starting on or

after the effective date of the surtax or increase.

b. In the case of a rate decrease or term nation, the

new rate shall apply to bills rendered on or after the
effective date of the rate change. biHHed—oen—or—after—the

"Uility service," as used in this section, does not include
any communi cations services as defined in chapter 202.

3. In the case of witten contracts which are signed
prior to the effective date of any such surtax for the
construction of inprovenents to real property or for
renodel i ng of existing structures, the surtax shall be paid by
the contractor responsible for the performance of the
contract. However, the contractor may apply for one refund of

14
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1| any such surtax paid on materials necessary for the conpletion
2| of the contract. Any application for refund shall be nade no
3| later than 15 nonths following initial inposition of the
4| surtax in that county. The application for refund shall be in
5| the manner prescribed by the department by rule. A conplete
6 | application shall include proof of the witten contract and of
7 | paynent of the surtax. The application shall contain a sworn
8 | statenent, signed by the applicant or its representative,
9] attesting to the validity of the application. The departnent
10| shall, within 30 days after approval of a conplete
11 | application, certify to the county information necessary for
12 | issuance of a refund to the applicant. Counties are hereby
13 | authorized to issue refunds for this purpose and shall set
14 | aside fromthe proceeds of the surtax a sumsufficient to pay
15| any refund lawfully due. Any person who fraudul ently obtains
16 | or attenpts to obtain a refund pursuant to this subparagraph
17 1 in addition to being liable for repaynent of any refund
18 | fraudul ently obtai ned plus a nandatory penalty of 100 percent
19| of the refund, is guilty of a felony of the third degree,
20 | puni shabl e as provided in s. 775.082, s. 775.083, or s.
21 | 775. 084.
22 4. In the case of any vessel, railroad, or notor
23 | vehicle common carrier entitled to partial exenption fromtax
24 | i nposed under this chapter pursuant to s. 212.08(4), (8), or
251 (9), the basis for inposition of surtax shall be the sane as
26 | provided in s. 212.08 and the ratio shall be applied each
27 | nronth to total purchases in this state of property qualified
28 | for proration which is delivered or sold in the taxing county
29| to establish the portion used and consuned in intracounty
30 | novenent and subject to surtax.
31
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(3) For purposes of this section, a retail sale,

| ease, or rental of tangi ble personal property, a digita

good, or a service shall be deened to have occurred in a

county inposing the surtax when the | ocation where the sale is

deened to take place in accordance with s. 212.06(3) is

located in a county that inposes a surtax.

(4) 3y For the purpose of this section, a transaction
shal | be deened to have occurred in a county inposing the
surtax when:

(a) &= Not wi t hst andi ng subsection (3),the retail sale
retudes—an—+temof—tang-btepersonal—property that is a
nodul ar hone or nmanufactured hone that is not a nobile honme—=a

e " I . e
ke : " I _— .
the—tangi-bre—personal——property—representingthe—serviee i s
delivered within the county. H—there+i+snoreasohabte
o f el F Fee—t I F . .
I I . I . bt I
Elle bi I I 6| Sal €

(b) 2~ Notwi t hstandi ng subsection (3),the retail sale,

excl udi ng | ease or rental,of any notor vehicle that does not

gqualify as "transportation equi pnent," as defined in s.

212.06(3)(g),or the retail sale of a nobile hone of a class

or type which is required to be registered in this state or in
any ot her state shatH—be—-deerned—tohave—oceurred only in the
county identified as the residence address of the purchaser on
the registration or title docunent for such property.

(c) The real property that is |eased or rented is

| ocated in the county.

(d) The transient rental transaction occurs in the

county.
16
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(e) tb)y The event for which an admi ssion is charged is
| ocated in the county.
(f) The coin-operated amusenent or vendi ng machine is

| ocated in the county.

(g) The florist taking the original order to sel

tangi bl e personal property is located in the county,

not wi t hst andi ng any other provision of this section

o I F " . e w I
couRty—

(h) te)y1. Notwithstanding subsection (3), the delivery
derived fromthe retail sale, excluding | ease or rental, of

any aircraft that does not qualify as "transportation

equi pnent” as defined in s. 212.06(3)(g) or of any boat of a

class or type that is required to be registered, |icensed,

titled, or docunented in this state or by the United States

Governnent to a location in the county.

2. The user of any aircraft or boat of a class or type
which is required to be registered, licensed, titled, or
docunented in this state or by the United States Governnent
inmported into the county for use, consunption, distribution
or storage to be used or consuned in the county is located in
t he county.

3.2~ However, it shall be presuned that such itens
used outside the county for 6 nonths or |onger before being
inmported into the county were not purchased for use in the
county, except as provided in s. 212.06(8)(b).

4.3— This paragraph does not apply to the use or
consunption of itens upon which a like tax of equal or greater
anmount has been lawfully inposed and paid outside the county.

(i) ey The purchaser of any notor vehicle or nobile
hone of a class or type which is required to be registered in
17
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this state is a resident of the taxing county as determ ned by
t he address appearing on or to be reflected on the
regi stration docunent for such property.

(j)H1. Any notor vehicle or nobile hone of a class
or type which is required to be registered in this state is
i mported fromanother state into the taxing county by a user
residing therein for the purpose of use, consunption
distribution, or storage in the taxing county.

2. However, it shall be presuned that such itens used

outside the taxing county for 6 nonths or |onger before being
imported into the county were not purchased for use in the

county.

= I I e I w
Fecated—+n—the—county—

(K) > The deal er owing a use tax on purchases or

| eases is located in the county.

18
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" I Lo o I ’
notw-thstandirg—any—other—proviston—of—this—section—

(5)t4)y(a) The departnent shall adm nister, collect,
and enforce the tax authorized under s. 212.055 pursuant to
the sane procedures used in the adninistration, collection
and enforcenent of the general state sales tax inposed under
the provisions of this chapter, except as provided in this
section. The provisions of this chapter regarding interest
and penalties on delinquent taxes shall apply to the surtax.
Di scretionary sal es surtaxes shall not be included in the
conputation of estimated taxes pursuant to s. 212.11
Not wi t hst andi ng any ot her provision of |law, a deal er need not
separately state the anount of the surtax on the charge
ticket, sales slip, invoice, or other tangi ble evidence of
sale. For the purposes of this section and s. 212. 055, the
"proceeds" of any surtax neans all funds collected and
received by the departnent pursuant to a specific
aut hori zation and | evy under s. 212.055, including any
i nterest and penalties on delinquent surtaxes.

(b) The proceeds of a discretionary sales surtax
collected by the selling dealer located in a county which
i nposes the surtax shall be returned, |ess the cost of
adm nistration, to the county where the selling dealer is
| ocated. The proceeds shall be transferred to the
Di scretionary Sales Surtax Clearing Trust Fund. A separate
account shall be established in such trust fund for each
county inposing a discretionary surtax. The anount deducted
for the costs of adm nistration shall not exceed 3 percent of
19

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2003 CS for SB 1776
314-2084-03

1| the total revenue generated for all counties |evying a surtax
2| authorized in s. 212.055. The anmpbunt deducted for the costs
3| of administration shall be used only for those costs which are
4] solely and directly attributable to the surtax. The total

5] cost of administration shall be prorated anbng those counties
6| levying the surtax on the basis of the anpbunt collected for a
7| particular county to the total anmpunt collected for al

8| counties. No later than March 1 of each year, the departnent
9] shall submt a witten report which details the expenses and
10 | anpbunts deducted for the costs of adnministration to the

11| President of the Senate, the Speaker of the House of

12 | Representatives, and the governing authority of each county
13| levying a surtax. The departnent shall distribute the noneys
14 in the trust fund each nonth to the appropriate counties,

15| unl ess otherwi se provided in s. 212.055.

16 (c)1. Any dealer located in a county that does not

17 | inpose a discretionary sales surtax but who collects the

18 | surtax due to sales of tangible personal property or services
19 | delivered outside the county shall remt nonthly the proceeds
20| of the surtax to the departnent to be deposited into an
21| account in the Discretionary Sales Surtax O earing Trust Fund
22 | which is separate fromthe county surtax collection accounts.
23 | The departnent shall distribute funds in this account using a
24 | distribution factor determined for each county that levies a
25| surtax and rmultiplied by the anount of funds in the account
26 | and available for distribution. The distribution factor for
27 | each county equal s the product of:
28 a. The county's latest official population determ ned
29 | pursuant to s. 186.901
30 b. The county's rate of surtax; and
31
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c. The nunber of nonths the county has levied a surtax
during the nost recent distribution period;

di vided by the sumof all such products of the counties
| evying the surtax during the nost recent distribution period.
2. The departnent shall conpute distribution factors
for eligible counties once each quarter and nake appropriate
quarterly distributions.
3. Acounty that fails to tinely provide the
information required by this section to the departnent
aut hori zes the departnent, by such action, to use the best
information available to it in distributing surtax revenues to
the county. |If this information is unavailable to the
departnent, the departnent nmay partially or entirely
disqualify the county fromreceiving surtax revenues under
this paragraph. A county that fails to provide tinely
information waives its right to challenge the departnent's
determ nation of the county's share, if any, of revenues
provi ded under this paragraph

5 r . I .
I . I : r . I b
take—effect—on—adateother—thanJanvary—1—No—di-seretionrary
sates—sturtax—shaH—termnate—orn—a—dayother—than—becenber—31—
(6) The governing body of any county levying a
di scretionary sales surtax shall enact an ordi nance |evying
the surtax in accordance with the procedures described in s.
125.66(2).
(7)(a) Any adoption, repeal, or rate change of the

surtax by the governing body of any county levying a
di scretionary sales surtax or the school board of any county
| evying the school capital outlay surtax authorized by s.

21
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212.055(6) is effective on July 1. A county or school board

adopting, repealing, or changing the rate of such tax shal

notify the departnment within 10 days after final adoption by
ordi nance or referendum of an adopti on, repeal tnpesttion
termrat+on, or rate change of the surtax, but no later than
Novenber 16 inmedi ately precedi ng such July 1 Nevenber—16
proer—to—the—effective—date. The notice nust specify the tine

period during which the surtax will be in effect and the rate

and nust include a copy of the ordi nance and such ot her
information as the departnent requires by rule. Failure to
timely provide such notification to the departnent shal
result in the delay of the effective date for a period of 1
year.

(b) In addition to the notification required by
par agraph (a), the governing body of any county proposing to
|l evy a discretionary sales surtax or the school board of any
county proposing to | evy the school capital outlay surtax
aut hori zed by s. 212.055(6) shall notify the departnent by
Cctober 1 if the referendum or consideration of the ordi nance
that would result in inposition, ternination, or rate change
of the surtax is scheduled to occur on or after October 1 of
that year. Failure to tinely provide such notification to the
departnment shall result in the delay of the effective date for
a period of 1 year.

(8) The departnent shall provide notice of such

adoption, repeal, or change to all affected sellers by the

March 1 imedi ately preceding the July 1 effective date.

(9)(8)y Wth respect to any notor vehicle or nobile
hone of a class or type which is required to be registered in
this state, the tax due on a transaction occurring in the
taxi ng county as herein provided shall be collected fromthe
22
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purchaser or user incident to the titling and registration of
such property, irrespective of whether such titling or
registration occurs in the taxi ng county.

(10) For the purpose of the state providing and

nmai nt ai ni ng a database of all sales and use tax rates for al

| ocal taxing jurisdictions in accordance with the Stream i ned

Sal es and Use Tax Agreenent under s. 213.256, the provisions
of s. 202.22(2) shall apply.
(a) A seller or certified service provider who

collects and remts the state and | ocal sales and use tax

i nposed by this chapter shall use the database provided under
s. 202.22(2).
(b) A seller or certified service provider who

collects and remts the state and | ocal sales and use tax

i nposed under this chapter shall be held harm ess fromtax,

interest, and penalties, which would otherwi se be due solely

as a result of the seller or certified service provider

relying on an incorrect taxing jurisdiction assignnent nmade in
t he dat abase provided under s. 202.22(2).
(c) The provisions of this subsection shall not apply

when the purchased product is received by the purchaser at the

busi ness | ocation of the seller.

Section 5. Present subsections (3) through (16) of
section 212.06, Florida Statutes, are renunbered as
subsections (4) through (17), respectively, new subsection (3)
is added to that section, and present subsection (3) of that
section is amended to read:

212.06 Sales, storage, use tax; collectible from
deal ers; "deal er" defined; dealers to collect from purchasers;
| egislative intent as to scope of tax.--

23

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2003 CS for SB 1776
314-2084-03

(3) It is the intent of this chapter to apply this

subsection to determ ne the source of a transaction for

pur poses of applying the tax inposed by this chapter. Wen the

source of the transaction is determned to be a Florida

| ocation, the tax inposed by this chapter applies in

accordance with this chapter.

"receive" and

(a) For purposes of this subsection, the terns

recei pt" nean:

1. Taking possession of tangi ble personal property;

2. Making first use of services; or

3. Taking possession or nmaking first use of digita

goods, whichever cones first.

The terns do not include possession by a shi pping conpany on

behal f of the purchaser

(b) For purposes of this subsection, the term

"product” neans tangi bl e personal property, a digital good, or

a service
(c) This section does not apply to the sales or use

taxes levied on the foll ow ng:

1. The retail sale or transfer of boats, nodul ar

hones, nmanufactured hones, or nobil e hones;

2. The retail sale, excluding | ease or rental, of

notor vehicles or aircraft that do not qualify as

transportati on equi pnent, as defined in paragraph (g). The

| ease or rental of these itens shall be deened to have

occurred in accordance with paragraph (f).

3. The retail sale of tangi ble personal property by a

florist.

24
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Such retail sales are deened to take place in accordance with
s. 212.054(4).
(d) The retail sale of a product, excluding a | ease or

rental, shall be deened to take pl ace:

1. Wen the product is received by the purchaser at a

busi ness | ocation of the seller, at that business | ocation.

2. Wien the product is not received by the purchaser

at a business location of the seller, at the | ocation where

recei pt by the purchaser, or the purchaser's donee, designated

as such by the purchaser, occurs, including the |ocation

i ndicated by instructions for delivery to the purchaser or

donee, known to the seller

3. Wien subparagraphs 1. and 2. do not apply, at the

| ocation indicated by an address for the purchaser which is

avail abl e fromthe business records of the seller which are

mai ntained in the ordinary course of the seller's business

when use of this address does not constitute bad faith.

4. \Wen subparagraphs 1., 2., and 3. do not apply, at

the location indicated by an address for the purchaser

obt ai ned during the consunmati on of the sale, including the

address of a purchaser's paynent instrunent, if no other

address is avail abl e, when use of this address does not

constitute bad faith.

5. Wien subparagraphs 1., 2., 3., and 4. do not apply,

i ncludi ng when the seller is without sufficient information to

apply the previ ous paragraphs, the address from which tangi bl e

personal property was shipped, fromwhich the digital good or

the conmputer software delivered electronically was first

avail able for transmission by the seller, or fromwhich the

service was provided, disregarding any |location that nerely

provided the digital transfer of the product sold.
25
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(e) The lease or rental of tangi ble personal property,

other than property identified in paragraphs (f) and (g),

shal|l be deened to have occurred as foll ows:

1. For a lease or rental that requires recurring

periodi c paynents, the first periodic paynent is deened to

take place in accordance with paragraph (d), notwithstanding

the exclusion of |ease or rental in paragraph (d). Subsequent

periodi c paynents are deened to have occurred at the prinmary

property location for each period covered by the paynent. The

primary property location is determ ned by an address for the

property provided by the | essee which is available to the

| essor fromits records maintained in the ordinary course of

busi ness, when use of this address does not constitute bad

faith. The property location shall not be altered by

intermttent use of the property at different |ocations, such

as use of business property that acconpani es enpl oyees on

busi ness trips and service calls.

2. For a lease or rental that does not require

recurring periodic paynents, the paynent is deened to take

pl ace in accordance with the provisions of paragraph (d),

not wi t hst andi ng the exclusion of |ease or rental in paragraph

(d).

3. This paragraph does not affect the inposition or

conputation of sales or use tax on |l eases or rentals based on

a lunp sumor accelerated basis or on the acquisition of

property for |ease

(f) The lease or rental of notor vehicles or aircraft

that do not qualify as transportation equi pnent, as defined in

paragraph (g), shall be sourced as foll ows:

1. For a lease or rental that requires recurring

periodi ¢ paynents, each periodic paynent is deened to take
26
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place at the primary property location. The primary property

| ocation shall be determ ned by an address for the property

provided by the | essee which is available to the | essor from

its records maintained in the ordi nary course of business,

when use of this address does not constitute bad faith. This

| ocation shall not be altered by internmittent use at different

| ocati ons.
2. For a lease or rental that does not require

recurring periodic paynents, the paynent is deened to take

pl ace in accordance with paragraph (d), notw thstanding the

excl usi on of |lease or rental in paragraph (d).

3. This paragraph does not affect the inposition or

conputation of sales or use tax on |l eases or rentals based on

a lunp sumor accelerated basis or on the acquisition of

property for |ease

(g) The retail sale, including | ease or rental, of

transportati on equi pnent shall be deened to take place in

accordance with paragraph (d), notwithstandi ng the excl usion

of lease or rental in paragraph (d). The term "transportation

equi pnent" nmeans:

1. Loconotives and railcars that are used for the

carriage of persons or property in interstate comerce;

2. Trucks and truck tractors with a Gross Vehicle
Wei ght Rating (GWAR) of 10,001 pounds or greater, trailers,
senmitrailers, or passenger buses that are registered through

the International Registration Plan and operated under

authority of a carrier authorized and certificated by the

United States Departnent of Transportation or another federal

authority to engage in the carriage of persons or property in

i nterstate comerce,;

27
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3. Aircraft that are operated by air carriers

aut hori zed and certificated by the United States Departnent of

Transportation or another federal or a foreign authority to

engage in the carriage of persons or property in interstate or

foreign commerce; or

4. Containers designed for use on and conponent parts

attached or secured on the itens set forth in subparagraphs 1
t hrough 3.

(4) (3)yt=a) Except as provided in paragraphs (a) and
patagraph (b), every dealer nmaking retail sales, whether
within or outside the state, of tangible personal property for

di stribution, storage, or use or other consunption, in this
state, shall, at the tinme of mmking sales, collect the tax
i nposed by this chapter fromthe purchaser

(a) Notwithstandi ng subsection (3), a business

purchaser that is not a holder of a direct-pay pernmt and that

knows at the tine of purchase of a digital good, conputer

software delivered electronically, or a service that the

digital good, conputer software delivered electronically, or

service will be concurrently available for use in nore than

one jurisdiction shall deliver to the dealer a nultiple points

of use exenption form (MPU exenption form at the tine of

pur chase.
1. Upon receipt of the MPU exenption form the seller

is relieved of all obligation to collect, pay, or renit the

appl i cabl e tax, and the purchaser shall be obligated to

collect, pay, or renmit the applicable tax on a direct-pay

basi s.
2. A purchaser delivering the MPU exenption form nmay

use any reasonabl e, but consistent and uniform nethod of

apportionnent that is supported by the purchaser's busi ness
28
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records as they exist at the tine of the consunmmti on of the

sal e.
3. The MPU exenption formw ll remain in effect for

all future sales by the seller to the purchaser, except as to

t he subsequent sale's specific apportionnent that i s governed

by the principle of subparagraph 2. and the facts existing at

the tinme of the sale, until the MPU exenption formis revoked

in witing.
4. A holder of a direct-pay pernit is not required to

deliver an MPU exenption formto the seller. A direct-pay

perm thol der shall follow the provisions of subparagraph 2. in

apportioning the tax due on a digital good or a service that

will be concurrently available for use in nore than one

jurisdiction.

(b)1. Notwithstandi ng subsection (3), a purchaser of

direct mail which is not a holder of a direct-pay pernmt shal

provide to the seller in conjunction with the purchase either

a direct mail formor information to show the jurisdictions to

which the direct nmail is delivered to recipients. Upon receipt

of the direct mail form the seller is relieved of al

obligations to collect, pay, or remit the applicable tax, and

the purchaser is obligated to pay or renit the applicable tax

on a direct-pay basis. Adirect mail formshall remain in

effect for all future sales of direct mail by the seller to

the purchaser until it is revoked in witing.

2. Upon receipt of information fromthe purchaser

showi ng the jurisdictions to which the direct mail is

delivered to recipients, the seller shall collect the tax

according to the delivery infornmation provided by the

purchaser. |In the absence of bad faith, the seller is relieved

of any further obligation to collect tax on any transaction
29

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2003 CS for SB 1776
314-2084-03

where the seller has collected tax pursuant to the delivery

i nformati on provi ded by the purchaser

3. |If the purchaser of direct nmail does not have a

direct-pay pernmt and does not provide the seller with either

a direct mail formor delivery information as required by

subparagraph 1., the seller shall collect the tax according to

subparagraph 5. This paragraph does not limt a purchaser's

obligation for sales or use tax to any state to which the

direct mail is delivered.

4. |f a purchaser of direct mail provides the seller

wi th docunentation of direct-pay authority, the purchaser is

not required to provide a direct nail formor delivery

information to the sell er. Apurechaser—ef—printed—rmteriats

30
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TION : : I . I . I
herein—

5.2~ The Department of Revenue is authorized to adopt
rules and forns to inplenent the provisions of this paragraph

Section 6. Subsections (1) and (2) of section 212.08,
Fl orida Statutes, are anended to read

212.08 Sales, rental, use, consunption, distribution
and storage tax; specified exenptions.--The sale at retail,
the rental, the use, the consunption, the distribution, and
the storage to be used or consuned in this state of the
following are hereby specifically exenpt fromthe tax inposed
by this chapter.

(1) EXEMPTI ONS; GENERAL GROCERI ES. - -

(a) Food and food ingredi ents proeduets for hunman
consunption are exenpt fromthe tax inposed by this chapter

(b) For the purpose of this chapter, as used in this
subsection, the term"food and food ingredi ents preduects"
neans substances, whether in liquid, concentrated, solid,

frozen, dried, or dehydrated form which are sold for

i ngestion or chewi ng by humans and are consuned for their
taste or nutritional val ue edible—compdities—whether

are—genera-y—+egarded—as—Food. This includes, but is not

limted to, all of the follow ng

31
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1. 3— Bakery products sold by bakeries, pastry shops,
or like establishnments, if sold without eating utensils.

Bakery products for purposes of this subsection include bread,

rolls, buns, biscuits, bagels, croissants, pastries,

doughnuts, danish, cakes, tortes, pies, tarts, muffins, bars,

cookies, and tortill as that—donot—have—eatingfact-ities.

2. Dietary supplenents. The term"dietary suppl enents"”

neans any product, other than tobacco, intended to suppl ement

the diet that contains one or nore of the followi ng dietary

ingredients: a vitanin; a mneral; an herb or other botanical

an anino acid; a dietary substance for use by humans to

suppl enent the diet by increasing the total dietary intake; or

a concentrate, netabolite, constituent, extract, or

conbi nati on of any ingredient described in this subparagraph

which is intended for ingestion in tablet, capsule, powder,

softgel, gelcap, or liquid formor, if not intended for

ingestion in such a form is not represented as conventiona

food and is not represented for use as a sole itemof a nea

or of the diet; and which is required to be | abeled as a

dietary supplenent, identifiable by the "suppl enental facts"

box found on the | abel and as required pursuant to 21 CF. R
s. 101. 36.
(c) The exenption provided by this subsection does not

appl vy:

32
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1.6 When the food and food ingredients preduets are

sol d as hot prepared food produets.
2.7+ To soft dri nks;—whiehinelude—but—arenot

N
o

NN
N

NN
A W
J |

N
ol

seld+n—eans—or——sinmtar—econtatners. The term "soft drinks"

N
o

N
~

neans nonal coholic beverages that contain natural or

N
(00]

artificial sweeteners. Soft drinks do not include beverages

N
©

that contain mlk or mlk products, soy, rice, or simlar mlKk

w
o

substitutes, or greater than 50 percent of vegetable or fruit

w
=

juice by volune.
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3. 36— Wen the food and food ingredi ents products are

sol d through a vendi ng nmachi ne—pushecart—netor—vehiete—or
any—other—formof—vehiete

4.+~ To candy and any simlar product regarded as
candy or confection;—based—on—+tsnormal—use,—as—indicated—on
the—t+abel—or—atdvertistng—thereef. The term "candy" neans a

preparation of sugar, honey, or other natural or artificia

sweet eners in conbination with chocolate, fruits, nuts, or

other ingredients or flavorings in the formof bars, drops, or

pi eces. Candy does not include any preparation that contains

flour and requires no refrigeration

5. To tobacco.

(d) As used in this subsection, the term

I I I o o e byt I
I I ¢ he—deal-er!  ces
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1.4~ "Het Prepared food preducts” nmeans food sold in a

heated state or heated by the seller; two or nore food

i ngredients m xed or conbined by the seller for sale as a

single item or food sold with eating utensils provided by the

seller, including plates, knives, forks, spoons, glasses,

cups, napkins, or straws. A plate does not include a container

or packaging used to transport the food. Prepared food does

not include food that is only cut, repackaged, or pasteurized

by the seller and eggs, fish, neat, poultry, and foods

containing these raw aninal foods requiring cooking by the

consuner as reconmended by the Food and Drug Adninistration in

chapter 3, part 401.11 of its food code so as to prevent food

borne ill nesses. "Prepared food" for purposes of this

subsection includes sandw ches sold for inmediate consunption
and those—protucts,—itens—or——conponrents—which—have—been
w e I I e ket "

+oom-or—prace—where—they—are—sel-d—"Het—prepared—food
35
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produets——For—thepurposes—of—this—subsection—tnetudes a
conbi nati on of hot and cold food itenms or conponents where a
single price has been established for the conbination and the
food products are sold in such conbination, such as a het
neal , a ket specialty dish or serving, or a ket sandw ch or
ket pi zza, or ice creamcones or sundaes, or food sold in an

unheated state by weight or volune as a single item including

col d conponents or side itens.

(e)1. Food or drinks not exenpt under paragraphs (a),
(b), (c), and (d) shall be exenpt, notw thstandi ng those
par agr aphs, when purchased with food coupons or Speci al
Suppl enental Food Program for Wnen, Infants, and Children
vouchers issued under authority of federal |aw.

2. This paragraph is effective only while federal |aw
prohibits a state's participation in the federal food coupon
program or Special Suppl enental Food Program for Wnen
Infants, and Children if there is an official determ nation
that state or local sales taxes are collected within that
state on purchases of food or drinks with such coupons.

3. This paragraph shall not apply to any food or
drinks on which federal |aw shall permt sales taxes wthout
penalty, such as termination of the state's participation

(f) "Dietary supplenents" that are sold as prepared

food are not exenpt.
(2) EXEMPTIONS; MEDI CAL. - -
(a) There shall be exenpt fromthe tax inposed by this

chapter:

1. Any drug;

2. Durable nedical equipnent, nobility enhancing
equi pnent, or prosthetic devi ce any+edical——products—and

stppH-es—or—rredieine di spensed according to an individua
36
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prescription or prescriptions wittenby—aprescriber
o . L feinal—d ;

3. Hypodermi c needl es; hypodermie—syringes:

4. Chemcal conpounds and test kits used for the
di agnosi s or treatnent of huwan di sease, illness, or injury
i ntended for one-tine use;

5. Over-the-counter drugs and—ecomen—househotd

r ed I ¥ Lot . I

of +Hness—oer—di-sease—+n—humran—beirngs, but not incl uding

grooni ng and hygi ene products;

6. Bandai ds, gauze, bandages, adhesive tape;

Heari ng ai ds;

.
8. Dental prosthesis; or
9 Funer al s.

Funeral directors shall pay tax on all tangi bl e persona

property used by themin their business. eostreties—or—toitet

prosthetiec—and—orthopedic—appHances—antd—funerats—I n

addition, any itens intended for one-tine use which transfer

essential optical characteristics to contact |enses shall be

exenpt fromthe tax inposed by this chapter; however, this
37
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exenption shall apply only after $100, 000 of the tax inposed
by this chapter on such itens has been paid in any cal endar
year by a taxpayer who clains the exenption in such year
e b " " I
L I . e b .
(b) For the purposes of this subsection, the term
1. "Drug" neans a conpound, substance, or preparation

and any conponent of a conpound, substance, or preparation

ot her than food and food ingredients, dietary supplenents, and

al cohol i c beverages, which is:

a. Recognized in the official United States

Phar macopoei a, official Honeopathi c Pharnacopoei a of the

United States, or official National Formulary, or the

suppl enent to any of them

b. Intended for use in the diagnosis, cure,

mtigation, treatnent, or prevention of disease; or

c. Intended to affect the structure or any function of
t he body.
2. "Durabl e nedical equi pnent" neans equi pnent,

i ncluding repair and replacenent parts to such equi pnent, but

the term does not include nobility-enhanci ng equi prent, which

can withstand repeated use, is primarily and customarily used

to serve a nedical purpose, generally is not useful to a

person in the absence of illness or injury, and is not worn on

or in the body.

3. "Mbbility-enhanci ng equi pnent" neans equi pnent,

i ncluding repair and replacenent parts to such equi pnent, but

the term does not include durable nedical equipnent, which

a. Is primarily and customarily used to provide or

increase the ability to nove fromone place to another and

38
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which is appropriate for use either in a hone or a notor

vehi cl e;
b. 1s not generally used by persons with norm

mobility; and

c. Does not include any notor vehicle or any equi pnent

on a notor vehicle nornally provided by a notor vehicle

manuf act ur er.

4. "Prosthetic device" neans a repl acenent,

corrective, or supportive device, including repair or

repl acenent parts to such equi pnent, other than a hearing aid

or a dental prosthesis, that is worn on or in the body to:

a. Artificially replace a nmissing portion of the body;

b. Prevent or correct physical defornity or

mal f uncti on; or

Cc. Support a weak or deforned portion of the body.

5. "G oom ng and hygi ene products" are soaps and

cl eani ng sol uti ons, shanpoo, toothpaste, nouthwash,

antiperspirants, and suntan |otions and screens, regardl ess of

whet her the itens neet the definition of over-the-counter

dr ugs.
6. "Over-the-counter drug" neans a drug the packagi ng

for which contains a |label that identifies the product as a

drug as required by 21 CF. R s. 201.66. The over-the-counter

drug | abel includes a "drug facts" panel or a statenent of the

active ingredients with a |list of those ingredients contained
in the conpound, substance, or preparation. “Prosthetic—and

39
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aut hori zed by chapter 458, chapter 459, chapter 460, chapter
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¥ . . L , . .
I I I . o w el f

L e i einal . I
. ed I r L I Ler T I
Crelud " . I I I e t-ahcid
40

CODING:Words st+ieken are deletions; words underlined are additions.

N
o

W N NN
o © 0 N

w
=




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da458gate - 2003 CS for SB 1776

Flori
314-20

(c) Chlorine shall not be exenpt fromthe tax inposed
by this chapter when used for the treatnent of water in
sW nmi ng pool s.

" et . .

(d) fe) Human organs are exenpt.
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(e)t§) Parts, special attachnents, special lettering,
and other like itens that are added to or attached to tangible
personal property so that a handi capped person can use them
are exenpt when such itens are purchased by a person pursuant
to an individual prescription

(f)tk)» This subsection shall be strictly construed and
enf or ced.

Section 7. Section 212.095, Florida Statutes, is
amended to read:

212. 095 Refunds. --

(1) No exenption granted on a refund basis pursuant to

this chapter is authorized except as provided in this section

42
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17 (2)3)y(a) Wien a sale is made to a person who clains
18| to be entitled to a refund under this section, the seller
19 | shall make out a sal es invoice, which shall contain the
20| followi ng information
21 1. The nane and busi ness address of the purchaser
22 2. A description of the itemor services sold.
23 3. The date on which the purchase was nade.
24 4. The price and anobunt of tax paid for the itemor
25| servi ces.

26 5. The nane and place of business of the seller at
27 | which the sal e was made.

28 6—Fhe—+efundpermt—nurber—of—the—purchaser—

29 (b) The sales invoice shall be retained by the

30 | purchaser for attachnent to his or her application for a
31| refund, as a part thereof. No refund will be allowed unl ess

43
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the seller has executed such an invoice and unl ess proof of
payrment of the taxes for which the refund is clained is
attached. The departnent may refuse to grant a refund if the
invoice is inconplete and fails to contain the ful
information required in this subsection

(c) No person nmay execute a sal es invoice, as
described in paragraph (a), except a dealer duly registered
pursuant to this chapter, or an authorized agent thereof.

(3)t4)y(a) No refund may be authorized unless a sworn
application therefor containing the information required in
this sectionis filed with the departnent not later than 30
days imediately following the quarter for which the refund is
clained. Wwen a claimis filed after such 30 days and a
justified excuse for late filing is presented to the
departnment and the last preceding claimwas filed on ting,
such late filing may be accepted through 60 days follow ng the
gquarter. No refund will be authorized unless the anpunt due
is for $5 or nore in any quarter and unless application is
made upon forns prescribed by the departnent.

(b) dains shall be filed and paid for each cal endar
qguarter. The departnent shall deduct a fee of $2 for each
claim which fee shall be deposited in the General Revenue
Fund.

(c) Refund application forns shall include at a
m ninumthe follow ng information

1. The nane and address of the person claimng the
r ef und.

2—Fhe—+efund—permt—nurber—of—such—person—

2.3— The location at which the itenms or services for
which a refund is clainmed are used.

44
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3.4 A description of each such itemor service and
t he purpose for which such itemor service was acquired.

4.5~ Copies of the sales invoices of items or services
for which a refund is being clained.

(4) 5y The right to receive any refund under the
provisions of this section is not assignable, except to the
executor or admnistrator, or to the receiver, trustee in
bankruptcy, or assignee in an insolvency proceeding, of the
person entitled to the refund.

(5)t6)(a) Each registered dealer shall, in accordance
with the requirenents of the department, keep at his or her
principal place of business in this state or at the |ocation
where the sale is made a conplete record or duplicate sales
tickets of all itens or services sold by the regi stered deal er
for which a refund provided in this section may be clai ned,
whi ch records shall contain the information required in

par agraph(2) {(3)(a) .
(b) Every person applying for te—whem a refund permt
has—been—+ssued under this section shall, in accordance with

the requirenents of the departnent, keep at his or her
residence or principal place of business in this state a
record of each purchase for which a refund is clained
including the information required in paragraph(2){3)(a).

(c) The records required to be kept under this
subsection shall at all reasonable hours be subject to audit
or inspection by the departnent or by any person duly
authorized by it. Such records shall be preserved and may not
be destroyed until 3 years after the date the itemto which
they relate was sold or purchased

45
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(d) The departnent shall keep a permanent record of
t he anount of refund clainmed and paid to each claimant. Such
records shall be open to public inspection
(6) 7 Agents of the departnment are authorized to go
upon the prenises of any refund applicant perwithotder, or
duly authorized agent thereof, to nake an inspection to
ascertain any matter connected with the operation of this
section or the enforcenent hereof. However, no agent nmay enter
the dwel ling of any person without the consent of the occupant
or authority froma court of conpetent jurisdiction
(7)8)y If any taxes are refunded erroneously, the
departnent shall advise the payee by registered mail of the
erroneous refund. |f the payee fails to reinburse the state
within 15 days after the receipt of the letter, an action may
be instituted by the departnent agai nst such payee in the
circuit court, and the departnent shall recover fromthe payee
t he anount of the erroneous refund plus a penalty of 25
per cent.
(8) 9y No person shal l
(a) Knowingly nake a false or fraudul ent statenent in
af—appH-—ecation—for—arefundpermt—or—n an application for a
refund of any taxes under this section;
(b) Fraudulently obtain a refund of such taxes; or
(c) Knowingly aid or assist in nmaking any such fal se

or fraudul ent statenent or claim
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bt hed o inits_di o

exceeding—6—renths—
9) (1) Refund permts—and—+efund application forns
shal |l include instructions for dealers and purchasers as to

the relevant requirenents of this section.

Section 8. Section 212.094, Florida Statutes, is
created to read

212.094 Legislative intent that purchasers request a

refund or credit fromdeal ers before applying to the

departnent for a refund. --

(1) Notwithstandi ng any other |aw, a purchaser seeking

a refund of or credit for a tax collected by a deal er under

this chapter nmust first, following collection of the tax by

the dealer fromthe purchaser, subnit a witten request for

the refund or credit to the dealer in accordance with this

section, before seeking a refund fromthe departnent.

(2) The request for a refund or credit nust be signed

by the purchaser and is conplete for purposes of this section

if it states the purchaser's nane, nailing address, account

nunber, the tax anmounts clainmed, the specific nonths during

whi ch those anounts were collected, and the reason for the

purchaser's claimthat such tax anobunts were not due.

(3) Wthin 60 days foll owing recei pt of a conpl eted

request, the dealer shall respond to the purchaser in witing

with the disposition of the purchaser's request. The response

nmust specify any portion of the tax clainmed which is being

refunded or credited to the purchaser's account and the reason

for denial of any portion of the request.
Section 9. Subsection (3) of section 212.17, Florida
Statutes, is anended to read:
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212.17 Credits for returned goods, rentals, or
admi ssi ons; goods acquired for dealer's own use and
subsequently resol d; additional powers of departnent.--

(3) A dealer who has paid the tax inposed by this
chapter on tangi bl e personal property or services nmay take a
credit or obtain a refund for any tax paid by the deal er on
t he unpai d bal ance due on worthl ess accounts within 12 nonths
following the nonth in which the bad debt has been charged off
for federal incone tax purposes. A dealer who has paid the tax

i nposed by this chapter on tangi bl e personal property or

services and who is not required to file federal incone tax

returns nay take a credit or obtain a refund for any tax paid

by the deal er on the unpai d bal ance due on worthl ess accounts
within 12 nonths following the nonth in which the bad debt is
witten off as uncollectible in the dealer's books and records

and would be eligible for a bad debt deduction for federa

i ncone tax purposes if the dealer was required to file a

f ederal incone tax return.

(a) A dealer that is taking a credit or obtaining a

refund on worthl ess accounts shall base the bad debt recovery

calculation in accordance with 26 U S.C. s. 166.

(b) Notwithstandi ng paragraph (a), the anpunt

cal cul ated pursuant to 26 U S.C. s. 166 shall be adjusted to

excl ude financing charges or interest; sales or use taxes

charged on the purchase price; uncollectible anmounts on

property that remain in the possession of the seller until the

full purchase price is paid; expenses incurred in attenpting

to collect any debt; and repossessed property.

(c) When the anount of bad debt exceeds the anpunt of

taxabl e sales for the period during which the bad debt is

witten off, a refund claimmay be filed in accordance with
48
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the timng provisions of s. 215.26(2), except that the statute

of limtations for filing the refund claimshall be neasured
fromthe due date of the return on which the bad debt coul d
first be clained.

(d) If any accounts so charged off for which a credit
or refund has been obtained are thereafter in whole or in part
paid to the dealer, the anbunt so paid shall be included in
the first return filed after such collection and the tax paid
accordi ngly.

(e) VWhere filing responsibilities have been assunmed by

a certified service provider, the certified service provider

shall claim on behalf of the seller, any bad debt all owance

provided by this section. The certified service provider mnust

credit or refund to the seller the full anpunt of any bad debt

al | owance or refund received

(f) For the purposes of reporting a paynent received

on a previously clained bad debt, any paynents nmade on a debt

or account are applied first proportionally to the taxable

price of the property or service and the sal es tax thereon

and secondly to interest, service charges, and any other

char ges.
(g) In situations in which the books and records of

the party claining the bad debt all owance support an

al l ocation of the bad debts anong states that are nenbers of

the Streanlined Sal es and Use Tax Agreenent, the allocation is

permtted anong t hose states.

Section 10. Section 213.052, Florida Statutes, is
created to read

213.052 Notice of state rate changes. --

(1) A sales or use tax rate change inposed under

chapter 212 is effective on January 1, April 1, July 1, or
49
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Cctober 1. The Departnent of Revenue shall provide notice of

such rate change to all affected sellers 90 days before the

effective date of the rate change.

(2) Failure of a seller to receive notice does not

relieve the seller of its obligation to collect sales or use

t ax.

Section 11. Section 213.0521, Florida Statutes, is
created to read

213.0521 Effective date of state rate changes. --The
effective date for services covering a period starting before

and ending after the statutory effective date shall be as

foll ows:
(1) For a rate increase, the newrate shall apply to

the first billing period starting on or after the effective

dat e.
(2) For a rate decrease, the newrate shall apply to

bills rendered on or after the effective date.

Section 12. Subsection (11) is added to section
213.21, Florida Statutes, to read

213.21 Informal conferences; conprom ses. --

(11) Ammesty shall be provided for uncollected or

unpaid sales or use tax to a seller who registers to pay or to

collect and renit applicable sales or use tax in accordance

with the ternms of the Streamlined Sal es and Use Tax Agreenent

aut hori zed under s. 213.256, if the seller was not registered

with the Departnent of Revenue in the 12-nonth period

preceding the effective date of participation in the agreenent

by this state.

(a) The ammesty precludes assessnent for uncoll ected

or unpaid sales or use tax together with penalty or interest

for sales made during the period the seller was not registered
50
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with the Departnent of Revenue, if registration occurs within

12 months after the effective date of this state's

participation in the agreenent.

(b) The anmmesty is not available to a seller with

respect to any nmatter or matters for which the seller received

noti ce of the commencenent of an audit and which audit is not

yet finally resolved, including any related adm nistrative and

judicial processes.

(c) The anmmesty is not available for sales or use

taxes already paid or renmitted to the state or to taxes

collected by the seller.

(d) The ammesty is fully effective, absent the

seller's fraud or intentional msrepresentation of a naterial

fact, as long as the seller continues registration and

conti nues paynment or collection and remttance of applicable

sal es or use taxes for at | east 36 nonths.

(e) The ammesty is applicable only to sales or use

taxes due froma seller in its capacity as a seller and not to

sal es or use taxes due froma seller in its capacity as a

buyer.

Section 13. Subsections (1) and (7) of section
213. 256, Florida Statutes, are anended, present subsections
(8), (9), and (10) of that section are renunbered as
subsections (11), (12), and (13), respectively, and new
subsections (8), (9), (10), and (14) are added to that section
to read:

213.256 Sinplified Sales and Use Tax Admi nistration
Act . - -

(1) As used in ss. 213.256 and 213. 2567 this—seetiof,
the term

(a) "Departnent" neans the Departnent of Revenue.
51
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(b) "Agent" neans a person appointed by a seller to

represent the seller before the nenber states.
(c){tb)r "Agreenent" neans the Streanlined Sal es and Use
Tax Agreenent as anmended and adopted on Novenber 12, 2002

Jandary—27+—2060%, by the Executive Comittee of the Nationa
Conference of State Legi sl atures.

(d)fe)y "Certified automated systent nmeans software
certified jointly by the states that are signatories to the
agreenent to calculate the tax inposed by each jurisdiction on
a transaction, determ ne the amount of tax to remt to the
appropriate state, and maintain a record of the transaction

(e)td)y "Certified service provider"” means an agent
certified under jeinttybythestates—that—are—stgnateries—to
the agreenent to performall of the seller's sales tax
functions other than the seller's obligation to remt tax on

its own purchases.

(f) "Model 1 seller” neans a seller that has sel ected

a certified service provider as its agent to performall the

seller's sales and use tax functions other than the seller's

obligation to renit tax on its own purchases.

(g) "Moddel 2 seller"” neans a seller that has sel ected

a certified automated systemto performpart of its sales and

use tax functions, but retains responsibility for renmtting

t he tax.
(h) "Moddel 3 seller"” neans a seller that has sales in

at least five nenber states, has total annual sal es revenue of

at least $500 nmillion, has a proprietary systemthat

cal cul ates the anpbunt of tax due each jurisdiction, and has

entered into a performance agreenent with the nenber states

whi ch establishes a tax performance standard for the seller
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As used in this subsection, a seller includes an affiliated

group of sellers using the sane proprietary system

(i) fe)y "Person"” neans an individual, trust, estate,
fiduciary, partnership, limted liability conpany, linited
liability partnership, corporation, or any other |legal entity.

(j) "Registered under this agreenent" neans

registration by a seller with the nenber states under the

central registration system

(k) ) "Sal es tax" neans the tax |evied under chapter
212.

(1) tg)y "Seller" nmeans any person maki ng sal es, | eases,
or rentals of personal property or services.

(mth)y "State" nmeans any state of the United States
and the District of Col unbia.

(n) ) "Use tax" nmeans the tax |evied under chapter
212.

(7)(a) The agreenent authorized by this act binds and
inures only to the benefit of this state and the ot her nenber
states. No person, other than a nenber state, is an intended
beneficiary of the agreenent. Any benefit to a person other
than a state is established by the laws of this state and of
ot her nmenber states and not by the ternms of the agreenent.

(b) Consistent with paragraph (a), no person has any
cause of action or defense under the agreenent or by virtue of
this state's approval of the agreenent. No person may
chal | enge, in any action brought under any provision of |aw,
any action or inaction by any departnment, agency, or other
instrunentality of this state, or of any political subdivision
of this state, on the ground that the action or inactionis
i nconsistent with the agreenent.
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(c) No law of this state, or the application thereof,
may be declared invalid as to any person or circunstance on
the ground that the provision or application is inconsistent
with the agreenent.

(d) The determ nations pertaining to the agreenent

authori zed by this act which are nade by the nenber states are

final when rendered and are not subject to any protest,

appeal , or review

(8) Authority to administer the agreenent authorized

under this act shall rest with the governing board conpri sed

of representatives of each nenber state. Each nenber state may

appoint up to four representatives to the governi ng board.

This state shall be represented by three del egates, one

appoi nted by the President of the Senate, one appointed by the

Speaker of the House of Representatives, and the executive

director of the departnent or his or her designee.

(9) Wth respect to each nmenber state, the agreenent

authorized by this act shall continue in full force and effect

until a nenber state withdraws its nenbership or is expelled.

A nmenber state's withdrawal or expulsion is not effective

until the first day of a calendar quarter after a m ni nrum of

60 days' notice. A nenber state shall subnmit notice of its

intent to withdraw fromthe agreenent to the governi ng board

and the chief executive of each nenber state's tax agency. The

nenber state shall provide public notice of its intent to

wi t hdraw and post its notice of intent to withdraw fromthe

agreenent to the governing board and the chief executive of

each nenber state's tax agency. The nenber state shall provide

public notice of its intent to withdraw and post its notice of

intent to withdraw on its web site. The withdrawal by or

expul sion of a state does not affect the validity of the
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agreenent anong other nenber states. A state that w thdraws or

is expelled fromthe agreenent renmins liable for its share of

any financial or contractual obligations that were incurred by

t he governing board before the effective date of that state's

wi t hdrawal or expul sion. The appropriate share of any

financial or contractual obligation shall be determi ned by the

state and the governing board in good faith based on the

relative benefits received and burdens incurred by the

parti es.
(10) A nenber state that is found to be out of
conpliance with the agreenent authorized by this act may be

i mposed with sanctions, which include expul sion or other

penalties as determ ned by the governing board.

(14) Each nenber state shall annually recertify that

such state is in conpliance with the agreenent authorized

under this act. Each nenber state shall make a recertification

to the governing board on or before August 1 of each year

after the year of the state's entry. In its annua

recertification, the state shall include any changes inits

statutes, rules or regulations, or other authorities that

could affect its conpliance with the terms of the agreenent.

The recertification shall be signed by the executive director

of the departnment. A nenber state that cannot recertify its

conpliance with the agreenent shall subnit a statenent of

nonconpl i ance to the governing board. The statenment of

nonconpl i ance shall include any action or decision that takes

such state out of conpliance with the agreenent and the steps

it will take to return to conpliance. Each nenber state shal

post its annual recertification or statenent of nonconpliance

on that state's web site.
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Section 14. Section 213.2567, Florida Statutes, is
created to read

213.2567 Sinplified Sales and Use Tax registration
certification, liability, audit.--

(1) A seller that registers pursuant to the agreenent

agrees to collect and renit sal es and use taxes for al

taxabl e sales into the nenber states, including nenber states

joining after the seller's registration. Wthdrawal or

revocati on of a nenber state shall not relieve a seller of its

responsibility to remt taxes previously or subsequently

coll ected on behalf of the state.

(a) When registering, the seller may select a nodel 1

nodel 2, or nodel 3 nethod of rem ttance or other nethod

allowed by state law to renit the taxes coll ected.

(b) A seller nmay be registered by an agent. Such

appoi ntnent shall be in witing and subnitted to a nenber

state.
(2)(a) A certified service provider is the agent of a

nodel 1 seller with whomthe certified service provider has

contracted for the collection and renmittance of sales and use

taxes. As the nodel 1 seller's agent, the certified service

provider is liable for sales and use tax due each nenber state

on all sales transactions it processes for the nodel 1 seller

except as set out in paragraph (b).

(b) A nodel 1 seller is not liable to the state for

sal es or use tax due on transactions processed by the

certified service provider unless the nodel 1 seller has

m srepresented the type of itens it sells or has comitted

fraud. In the absence of probable cause to believe that the

nodel 1 seller has commtted fraud or made a nateri al

m srepresentation, the nodel 1 seller is not subject to audit
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on the transactions processed by the certified service

provider. A nodel 1 seller is subject to audit for

transactions that have not been processed by the certified

service provider. The nenber states acting jointly may perform

a system check of the nodel 1 seller and review the nodel 1

seller's procedures to deternmine if the certified service

provider's systemis functioning properly and to deternine the

extent to which the nodel 1 seller's transactions are bheing

processed by the certified service provider

(3) A person that provides a certified autonated

systemis responsible for the proper functioning of that

systemand is liable to the state for underpaynents of tax

attributable to errors in the functioning of the certified

automat ed system A nodel 2 seller that uses a certified

aut omat ed systemremains responsible and is liable to the

state for reporting and remtting tax.

(4 A nodel 3 seller is liable for the failure of the

proprietary systemto neet the perfornance standard.

(5) The governing board may certify a person as a

certified service provider if the person neets all of the

foll owing requirenents:

(a) The person uses a certified autonated system

(b) The person integrates its certified automated

systemwith the systemof a seller for whomthe person

collects tax so that the tax due on a sale is determ ned at

the tinme of the sale;

(c) The person agrees to remt the taxes it collects

at the tinme and in the manner specified by the nenber states;

(d) The person agrees to file returns on behalf of the

sellers for whomit collects tax;
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(e) The person agrees to protect the privacy of tax

information it obtains in accordance with s. 213.053; and

(f) The person enters into a contract with the nenber

states and agrees to conply with the terns of the contract.

(6) The governing board nmay certify a software program

as a certified automated systemif the governing board

determ nes that the programneets all of the foll ow ng

requi rements:

(a) The programdeterm nes the applicable state and

| ocal sales and use tax rate for a transaction in accordance
with s. 212.06(3) and (4);
(b) The program determ nes whether or not an itemis

exenpt fromtax;

(c) The programdeterm nes the anbunt of tax to be

remtted for each taxpayer for a reporting peri od;

(d) The program can generate reports and returns as

required by the governing board; and

(e) The program neets any other requirenent set by the

gover ni ng board.

(7) The governing board nmay establish one or nore

sal es tax perfornmance standards for nodel 3 sellers that neet

the eligibility criteria set by the governing board and that

devel oped a proprietary systemto deternine the anpunt of

sal es and use tax due on transacti ons.

(8) Disclosure of information necessary under this

section nust be pursuant to a witten agreenent between the

executive director of the departnent or his or her designee

and the certified service provider. The certified service

provider is bound by the sane requirenents of confidentiality

as the departnment. Breach of confidentiality is a mi sdeneanor
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of the first degree, punishable as provided in s. 775.082 or

775. 088.

Section 15. Paragraph (c) of subsection (2) and
par agraph (c) of subsection (3) of section 212.055, Florida
Statutes, are anended to read

212.055 Discretionary sal es surtaxes; |egislative
intent; authorization and use of proceeds.--1t is the
| egislative intent that any authorization for inposition of a
di scretionary sales surtax shall be published in the Florida
Statutes as a subsection of this section, irrespective of the
duration of the levy. Each enactnent shall specify the types
of counties authorized to levy; the rate or rates which nmay be
i nposed; the maximumlength of tine the surtax may be i nposed,
if any; the procedure which nmust be followed to secure voter
approval, if required; the purpose for which the proceeds may
be expended; and such other requirenents as the Legislature
may provide. Taxable transactions and adm nistrative
procedures shall be as provided in s. 212.054.

(2) LOCAL GOVERNMENT | NFRASTRUCTURE SURTAX. - -

(c) Pursuant to s. 212.054(6)5—232054(4), the

proceeds of the surtax |evied under this subsection shall be

distributed to the county and the nunicipalities within such
county in which the surtax was col |l ected, according to:

1. An interlocal agreenent between the county
governi ng authority and the governing bodies of the
municipalities representing a majority of the county's
muni ci pal popul ati on, which agreenent may i nclude a schoo
district with the consent of the county governing authority
and the governing bodies of the nunicipalities representing a
majority of the county's nunicipal popul ation; or
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1 2. If there is no interlocal agreenment, according to
2| the fornmula provided in s. 218.62.

3

4] Any change in the distribution fornmula nust take effect on the
5| first day of any nonth that begins at |east 60 days after

6| witten notification of that change has been nade to the

7 | departnent.

8 (3) SMALL COUNTY SURTAX. - -

9 (c) Pursuant to s. 212.054(6)5—232-054(4), the

10 | proceeds of the surtax |levied under this subsection shall be
11 | distributed to the county and the nmunicipalities within the
12 | county in which the surtax was collected, according to:

13 1. An interlocal agreenent between the county

14 | governing authority and the governing bodi es of the

15| nunicipalities representing a majority of the county's

16 | nmuni ci pal popul ati on, which agreenent nmay include a schoo

17 | district with the consent of the county governing authority
18 | and t he governing bodies of the nmunicipalities representing a
19| mpjority of the county's nunicipal popul ation; or

20 2. If there is no interlocal agreenent, according to
21| the formula provided in s. 218.62.

22

23| Any change in the distribution forrmula shall take effect on
24 | the first day of any nonth that begins at |east 60 days after
25| witten notification of that change has been nade to the

26 | depart nent.

27 Section 16. Subsection (6) of section 212. 0596

28 | Florida Statutes, is repeal ed.

29 Section 17. It is the intent of the Legislature to
30| further amend chapter 212, Florida Statutes, to nake the

31 | changes necessary to be in conpliance with the provisions of
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the Streanlined Sal es and Use Tax Agreenent which take effect
on Decenber 31, 2005, and to address the prohibition on
nmultiple state rates in a revenue-neutral nanner

Section 18. Energency rul es.--The executive director

of the Department of Revenue is authorized, and all conditions

are deened net, to adopt energency rul es, under sections
120.536(1) and 120.54(4), Florida Statutes, to inplenent this
act. Notw thstandi ng any other provision of |law, such

energency rules shall remain effective for 6 nonths after the

date of adoption and may be renewed during the pendency of

procedures to adopt rul es addressing the subject of the

energency rul es.

Section 19. This act shall take effect January 1,
2004.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE_SUBSTI TUTE FOR
2 SB 1776
3
4| The Conmittee Substitute nade the followi ng substanti al
c changes to SB 1776:
5 1. Provides a definition for "delivery charges."
2. Changes dates provided in the bill for notification of
7 adoption, repeal, or rate change of the local option
surt ax.
8 . o
3. Adopts the Agreenment's nedical definitions, resulting in
9 several itens being treated differently then they arée
under current |law “Itens no | onger exenpt unless’ sold
10 with a prescription; hypoderm C syringes; artificial
eyes and |inbs, orthopedic shoes, and Crutches; . ]
11 Iithotripters; and X-ray opaques used in connection with
12 nedi cal X-rays of humans or ani nal s.
Itens. newl y. exenpt: Chemical conpounds and test kits for
13 t he di agnosi s and treatnent of non-hunman di sease, illness
or |n{ury; and cosnetics and toilet articles sold as an
14 over-the-counter drug or with a prescription
151 4 Creates s. 212.094, F.S., requirin? purchasers to request
a refund or credit fromthe sal es tax deal er before
16 applying to the Departnent of Revenue for a refund.
1715 Specifies that Florida shall have three representatives
to the gaverning board of the Streamnlined project, one
18 appoi nted by the President of the Senate, one appointed
y the Speaker of the House of Representatives and the
19 executive director of the Departnent of Revenue or his or
20 her desi gnee.
6. Provi des for energency rule nmaking authority for the
21 Depart nent of Revénue:
22| 7 Changes the effective date of the bill fromJuly 1, 2003
to January 1, 2004.
23
24
25
26
27
28
29
30
31
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