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SENATE AMENDVENT
Bill No. HB 1837, 2nd Eng.
Anendnent No. _ Barcode 952954

CHAMBER ACTI ON
Senat e House

5/ AD 2R
05/ 01/ 2003 06: 40 PM

Senators Gary and Atwater noved the foll owi ng amendnent :

Senat e Anendnent
O |ines 4864-5045, delete those |ines

and insert:

(4)(a) Effective upon this act becomng a law, the
departnent shall, after consultation with insurers, approve a
joint underwiting plan of insurers which shall operate as a
nonprofit entity. For the purposes of this subsection, the
term"insurer” includes group self-insurance funds authorized
by s. 624.4621, commercial self-insurance funds authorized by
S. 624.462, assessable mutual insurers authorized under s.

628. 6011, and insurers licensed to wite workers' conpensation
and enployer's liability insurance in this state. The purpose
of the plan is to provide workers' conpensation and enpl oyer's
liability insurance to applicants who are required by lawto
mai ntai n workers' conpensation and enployer's liability

i nsurance and who are in good faith entitled to but who are

unabl e to procure purehase such insurance through the

voluntary market. It is the intent of the Legislature that the
1
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plan rates for workers' conpensation and enployer's liability

i nsurance be actuarially sound and that such rates not be

conpetitive with approved voluntary market rates, so that the

plan functions as a residual nmarket nechani sm Fhe—jeint

. I AT iei beainni ,
19H4—Fhe—plan—must—have—actuartaHy—sound—+ates—that—assure
I I I . e e
(b) The operation of the plan is subject to the
supervi sion of a 7-nmenber i3-renber board of governors
appoi nted by the Chief Financial Oficer. The board of

governors shall be conprised of:

1. Three representatives of workers' conpensation

insurers, at | east one of which represents a donestic workers
conpensati on i nsurer Fwe—-of—+the20derestie+tnsurers—as

castaHt-y—ihsurance—agents—assoectaton—+n—tht-s—state- and
3.5~ The consuner advocate appoi nted under s. 627.0613

or the consuner advocate's designee.

Each board nenber shall serve at _the pl easure of the Chief
2
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Financial Officer, shall be appointed to a 3-year 4—year term_

and may serve consecutive terns. The Chief Financial Oficer

shall designate one of the appointees as chair. The Chi ef

Financial Oficer shall fill any board vacancy for the

remai ni ng portion of an unexpired term No board nenber shal

be an insurer which provides service to the plan or which has
an affiliate which provides services to the plan or which is
serviced by a service conpany or third-party adm ni strator
whi ch provides services to the plan or which has an affiliate
whi ch provides services to the plan. The ninutes, audits, and
procedures of the board of governors are subject to chapter

119, and the neetings of the board are subject to chapter 286.

(c) The operation of the plan shall be governed by a
pl an of operation that is prepared at the direction of the
board of governors. The plan of operation may be changed at
any tine by the board of governors or upon request of the
departnent. The plan of operation and all changes thereto are
subj ect to the approval of the departnent. The plan of
operation shall:

1. Authorize the board to engage in the activities
necessary to inplement this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by

the plan, including, but not limted to, take-out and keep-out

provi sions, as established in this subsection. For purposes of

determning eligibility for coverage by the plan, a valid

offer of coverage pursuant to the take-out and keep-out

provisions of this paragraph shall be deened to be an offer of
coverage in this voluntary market. deeurented—rejeeti-enby—-at
I . el o I .
I I o . . I
3
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I ket . I L I
: . : . I
I I I . f he L I

adheres—to—the—provi-stons—et—s—627+31+1-
3. Require notice fromthe producer agent to the

insured at the time of the application for coverage that the
application is for coverage with the plan and that coverage
may be avail abl e through an insurer, group self-insurers
fund, commercial self-insurance fund, or assessabl e nutua

i nsurer through another insurance agent at a | ower cost. As

used in this subsection, "producer" neans a person who is

licensed by the departnment _as a general lines agent., as

defined by s. 626.015(7), and who has entered into a valid

producer agreenent with the plan.

4., Establish a narket-assistance plan to facilitate

depopul ation of the plan by assisting enployers that apply for

coverage, or that are insured by the plan, in obtaining
coverage in the voluntary market pregrans—te—enceurage
. . ¥ E o] I . I
votuntary—rarket—and—to—nsureds—of—the—ptan, including, but

not limted to:

a. Providing that all enployers that apply for

coverage or that are insured by the plan participate in the

nar ket - assi st ance pl an.

b. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to participate in
t he nmarket - assi st ance pl an previde—coverage—to—appteants—to

I I D . E ol I . "

I TN heh—thei L o

Lo E ol . o I : I
by—the—ptan
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c.b— Devel oping forns and procedures for the

mar ket - assi stance plan to pronptly that provide participating

insurers with account profiles, which include, but are not

limted to, the enpl oyer's nane and federal enpl oyer

identification nunber; the effective date reserved for

in-process applications or the effective date of the plan

policy; the governing class code; business description of the

enpl oyer: the total nunber of enployees estimated to be

covered under the policy: the total estimted annual payroll

including corporate officers, partners, and sole proprietors;

the total estinmated annual premumfor the enpl oyer; the

enpl oyer's experience nodification factor; the enployer's

physical or mailing address; and the mailing address of the
applicabl e producer of record anminsurer—wth—t+hei+nforration
) hetd hei .
et ¥ I I . E ol .

d.e—~ Establishing procedures whereby an insurer can

keep out or take out an enployer eligible for the Tier Oie

Rating Plan or the Tier Two Rating Plan, not to exceed 125

percent of the approved voluntary narket manual rate for that

insured. An insurer keeping out or taking out an eligible

enpl oyer under this paragraph shall not be required to nake an

additional rate or formfiling with the Ofice of |nsurance

Requl ation, and such take out or keep out shall not invoke the

provision of s. 627.171. An enployer that is the subject of a

t ake-out _or keep-out under this paragraph may be charged by

the insurer taking out or keeping out the enployer a pren um

not to exceed 125 percent of the effective voluntary narket

nanual rate for no nore than 3 years, after which tine the

enpl oyer shall be rated on voluntary market prem uns and

rules. An enployer who is offered coverage under a take-out or
5
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keep-out offer shall be ineligible for coverage in the plan.

e. &~ Establishing procedures by which participating

insurers pronmptly notify the market assi stance plan of the

identity of an enployer whose insurance business it intends to

take out or keep out and the identity of any enpl oyer to whom

the insurer provides coverage. including the prenm um charged

for such coverage. Provitde—for—ararket—asststance—ptan—to
. . I I : I A i . :

f. Establishing procedures by which the

nar ket - assi stance plan will nake available to participating

i nsurers nonthly depopul ati on reports, which include the

account profiles of enployers for whomthe plan bound coverage

in the precedi ng nonth and enpl oyers covered by the plan whose

coverage is due to expire within the followi ng 3 nonths.

5. Provide for policy and clainms services to the
insureds of the plan of the nature and quality provided for
insureds in the voluntary market.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail abl e historic informati on regarding the applicant

6
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rRsured.

7. Provide for procedures for auditing insureds of the

pl an which are based on reasonabl e busi ness judgnent and are
designed to naxi mze the likelihood that the plan will collect
the appropriate prem uns.

8. Authorize the plan to term nate the coverage of and
refuse future coverage for any insured that subnits a
fraudul ent application to the plan or provides fraudul ent or
grossly erroneous records to the plan or to any service
provider of the plan in conjunction with the activities of the
pl an.

9. Establish service standards for producers agerts
who submit business to the plan.

10. Establish criteria and procedures to prohibit any
producer agent who does not adhere to the established service
standards from pl aci ng business with the plan or receiving,
directly or indirectly, any conm ssions for business placed

with the plan. Al insureds of the plan nust participate in

the safety program

11. Provide for the establishnent of reasonable safety
prograns for all insureds in the plan.

12. Authorize the plan to ternminate the coverage of
and refuse future coverage to any insured who fails to pay
prem uns or surcharges when due; who, at the tine of
application, is delinquent in paynments of workers
conpensation or enployer's liability insurance prem uns or
surcharges owed to an insurer, group self-insurers' fund
commerci al self-insurance fund, or assessable mutual insurer
licensed to wite such coverage in this state; or who refuses
to substantially conply with any safety prograns reconmended

by the pl an.
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13. Authorize the board of governors to provide the
services required by the plan through staff enpl oyed by the
pl an, through reasonably conpensated service providers who
contract with the plan to provide services as specified by the
board of governors, or through a conbination of enpl oyees and
servi ce providers.

14. Provide for service standards for service
provi ders, nethods of determ ning adherence to those service
standards, incentives and disincentives for service, and
procedures for termnating contracts for service providers
that fail to adhere to service standards

15. Provide procedures for selecting service providers
and standards for qualification as a service provider that
reasonably assure that any service provider selected wll
continue to operate as an ongoi ng concern and is capabl e of
provi ding the specified services in the nanner required.

16. Provide for reasonabl e accounting and
data-reporting practices.

17. Provide for annual review of costs associated with
the adm nistration and servicing of the policies issued by the
plan to deternmine alternatives by which costs can be reduced.

18. Authorize the acquisition of such excess insurance
or reinsurance as is consistent with the purposes of the plan.

19. Provide for an annual report to the departnent on
a date specified by the departnent and contai ning such

information as the departnment reasonably requires.
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L evhol ] . i .
stb—stbparagraph—22—oa—
20. 2%~ Establish producer agent commi ssion schedul es.

1.22- Establish a three-tier rating plan effective

July 1, 2003, three—subplans as fol |l ows:

a. Tier One nust include those enployers whose preni um

does not exceed $20,000 at the tine of application who have

nei ther incurred any lost-tine clains nor incurred

nmedi cal -only cl ai ns _exceedi ng 50 percent of the premumin the

imediately preceding 2 vears prior to the expiration or

cancellation date of the current plan policy. Subptan—A—must

b. Tier Two nust include those enployers in the plan

who are unable to procure in the voluntary market, but have an

experience nodification factor of 1.05 or less, and enpl oyers

that are charitable and nonprofit organi zati ons. For purposes

of this sub-subparagraph the term"charitable and nonprofit

organi zati on" neans an organi zation that is exenpt from

federal incone tax pursuant to section 501(c)(3) of the

I nternal Revenue Code and receives 50 percent or nore of its

funding fromagqifts, grants, endowents, or federal or state

contracts. Subptan—B—wmust—inctude—insureds—that—are

c. Tier Three nmust include all other enployers of the
9
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plan, and may include multiple subrating plans for various

classifications of insureds which reflect the risk of 1oss,

hazard grade, actual | osses, size of premum conpliance with

loss control, and other reasonable actuarial factors. Subptan

o . . L _

d. For purposes of this subparagraph, the term

'enpl oyer" includes all affiliated entities of the enpl oyer.

The term"affiliated" neans and i ncludes one or nore

corporations or entities under the sane or substantially the

sane control of a group of business entities that are

connected or associ ated so that one entity controls or has the

power to control each of the other business entities.

(d) The premuns for Tier One and Tier Two insureds

shall be 125 percent of the premiumfor that insured using the

approved voluntary market nmanual rates. The premumfor Tier

Three shall be actuarially sound to assure that Tier Three is

sel f - supporti ng. Fhepran—rust—befunded—through—actdariatty
souRe—prerus—charged—to—insureds—ef—the—ptan— The pl an nay

i ssue assessable policies only to those insureds in Tier Three
subptan—€— |f the plan issues assessable policies to

insureds in Tier Three, such insureds shall be liable on a pro

rata earned premumbasis for any deficits incurred in Tier

Three. Those assessable policies nust be clearly identified
as assessabl e by containing, in contrasting color and in not

| ess than 10-point type, the follow ng statements: "This is an
assessable policy. If the plan is unable to pay its
obligations, policyholders will be required to contribute on a
pro rata earned prem um basis the nmoney necessary to neet any
assessnent levied." The plan nay issue assessable policies

with differing terns and conditions to different groups within

the pl an when a reasonabl e basis exists for the
10
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differentiation. The plan may offer rating, dividend plans,
and ot her plans to encourage | 0ss prevention prograns.

(e) The plan shall establish and use its rates and
rating plans, and the plan may establish and use changes in

rating plans at any tine, but no nore frequently than two

times per any rating class for any cal endar year. By—Peecenber
b N e : I I
I I I I , s , hid I
are—+n—effeet—Such Plan rates and rating plans nmust be filed
with the department within 30 cal endar days after their
effective dates, and shall be considered a "use and file"
filing. Any disapproval by the department nust have an
effective date that is at |east 60 days fromthe date of
di sapproval of the rates and rating plan and nust have
prospective effect only. The plan may not be subject to any
order by the department to return to policyhol ders any portion
of the rates disapproved by the departnent. The departnent may
not di sapprove any rates or rating plans unless it
denonstrates that such rates and rating plans are excessive,
i nadequate, or unfairly discrimnatory.

(f) No later than June 1 of each year, the plan shal
obtai n an i ndependent actuarial certification of the results
of the operations of the plan for prior years, and shal
furnish a copy of the certification to the department. If,
after the effective date of the plan, the projected ultimte
incurred | osses and expenses and dividends for prior years
exceed coll ected preniuns, accrued net investnent incone, and
prior assessments for prior years, the certification is
subject to review and approval by the departnent before it
becones fi nal

11
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(g) Before July 1 of each year, the plan shall notify

the departnent when a deficit occurs in Tier One or Tier Two

in the prior fiscal year. After verification by the

departnent, the departnent shall transfer to the plan, subject

to appropriation by the Legislature, a one tine allocation of

an_anount not to exceed $5 mllion. The plan shall [evy an

assessnent _for any deficit remaining after the transfer

Subject to verification by the departnent, the plan shall |evy

an_assessnent _on Fl orida Wrkers' Conpensation policyhol ders,

whi ch assessnent _shall not exceed 2 percent of each

policyholder's annual premumin any cal endar vyear. Such

assessnents shall be collected fromFlorida policyhol ders by

insurers witing workers' conpensation insurance as a separate

line item in addition to the prem uns charged by the

insurers, and remtted by the insurers to the plan. Wenever a

deficit exists in Tier Three, the plan shall, within 90 days,

provide the department with a programto elimnate the deficit
within a reasonable time. The Tier-Three deficit nmay be funded
t hrough increased prem uns charged to insureds of the plan for
subsequent years, through the use of policyhol der surplus
attributable to any year, and through assessnents on insureds
inthe plan if the plan uses assessabl e policies. The

departnent shall adopt by rule insurer reporting requirenents

for the collection and remittence of collection and renittence

of assessnents under this paragraph. For purposes of plan

record-keeping, reporting, and accountind. including

det erm ni ng whether any deficit has incurred in Tier Cne, Tier

Two, or Tier Three, all policyholder surplus of the plan which

exists as of the effective date of this |law shall be

attributed to Tier Three.

(h) Any premumor assessnments collected by the plan
12
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in excess of the amobunt necessary to fund projected ultinmate
incurred | osses and expenses of the plan and not paid to

i nsureds of the plan in conjunction with [ oss prevention or
di vidend progranms shall be retained by the plan for future
use.

(i) The decisions of the board of governors do not
constitute final agency action and are not subject to chapter
120.

(j) Policies for insureds shall be issued by the plan.

(k) The plan created under this subsection is liable
only for paynent for |osses arising under policies issued by
the plan with dates of accidents occurring on or after January

1, 1994.

() Each joint underwiting plan or association
created under this section is not a state agency, board, or
commi ssion. However, for the purposes of s. 199.183(1) only,
the joint underwiting plan is a political subdivision of the
state and is exenpt fromthe corporate income tax.

) Eneh—i-of L I D

I : I : . .
behaH—or—ray—eleet—to—have—the—renrber—nsurers—teo—whoem-the

Bepartrent—ef—Revente—by—Jandtary—t5—ef—each—yrear—of—+s
I . : I _ . i et
13
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Hhstrance—by—whatever—hafre—caH-ed—but—does—hoet—netude—any
ki I . I he—ioi

L L e of ot

TR E ol L i ons
(Mte)y Neither the plan nor any nenber of the board of

governors is liable for nmonetary damages to any person for any
statenment, vote, decision, or failure to act, regarding the
managenent or policies of the plan, unless:

1. The nenber breached or failed to performher or his
duties as a nenber; and

2. The menber's breach of, or failure to perform
duties constitutes:

a. Awviolation of the crimnal |aw, unless the nmenber
had reasonabl e cause to believe her or his conduct was not
unl awful . A judgnent or other final adjudication against a
menber in any crimnal proceeding for violation of the
crimnal |aw estops that menber fromcontesting the fact that
her or his breach, or failure to perform constitutes a
violation of the crimnal [aw, but does not estop the nenber
fromestablishing that she or he had reasonabl e cause to
believe that her or his conduct was [ awful or had no
reasonabl e cause to believe that her or his conduct was
unl awf ul ;

b. A transaction fromwhich the nenber derived an
i mproper personal benefit, either directly or indirectly; or

c. Recklessness or any act or om ssion that was
committed in bad faith or with malicious purpose or in a
manner exhibiting wanton and willful disregard of human
rights, safety, or property. For purposes of this
sub- subpar agraph, the term"reckl essness” neans the acting, or

14
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om ssion to act, in conscious disregard of a risk:

(1) Known, or so obvious that it should have been
known, to the nenber; and

(1) Known to the nmenber, or so obvious that it shoul d
have been known, to be so great as to nmake it highly probable
that harmwoul d foll ow fromsuch act or om ssion.

(N pyr No insurer shall provide workers' conpensation
and enployer's liability insurance to any person who is
del i nquent in the paynent of prem uns, assessnents, penalties,
or surcharges owed to the plan.

(0) The plan and any prem uns, assessnents, penalties,

fees, and surcharges of the plan are exenpt from prem um

taxation, and are exenpt from any assessnents under ss. 440.49

and 440. 51.

(p) The operational activities of the plan shall be

nai ntained in the sane city in which the plan was | ocated as

of January 1, 2003.

15
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