Florida Senate - 2003 CS for SB 1978

By the Committee on Conprehensive Pl anning; and Senator Lynn

316-2240-03
1 A bill to be entitled
2 An act relating to honeowners' associations;
3 anending s. 702.09, F.S.; redefining the term
4 "nortgage” to include liens created pursuant to
5 a honeowners' association as defined in s.
6 712.01, F.S.; anmending s. 718.111, F.S.
7 revising provisions relating to insurance
8 required for condom ni um property; revising
9 provisions with respect to official records of
10 a condom ni um associ ation; authorizing the
11 association to provide certain information to
12 prospective purchasers or |ienhol ders under
13 certain circunmstances; authorizing fees;
14 providing for applicability of anmendnents;
15 anending s. 718.112, F.S.; revising provisions
16 Wi th respect to condoniniumbylaws to allow the
17 use of limted proxies for votes taken to waive
18 certain financial reporting requirenents;
19 prohibiting the requirenent of retrofitting for
20 enhanced fire protection systens under certain
21 ci rcunstances; prohibiting residents of
22 hi gh-rise buildings fromvoting to forego
23 retrofitting for enhanced fire protection
24 systens in comon areas; requiring reports;
25 anending s. 718.303, F.S.; providing that
26 certain actions with respect to the obligation
27 of condoni ni um owners shall not be deened
28 actions for specific performance; anending s.
29 719.104, F.S.; revising provisions with respect
30 to official records of a cooperative
31 associ ation; authorizing the association to
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1 provide certain information to prospective

2 purchasers or |ienhol ders under certain

3 ci rcunstances; authorizing fees; anending s.

4 719.303, F.S.; providing that certain actions

5 wWith respect to the obligation of cooperative

6 owners shall not be deened actions for specific

7 perfornmance; anending s. 720.302, F.S.

8 providing that corporations not for profit that

9 operate residential honeowners' associations

10 shal | be governed by and subject to the

11 provi sions of ch. 617, F.S.; anending s.

12 719. 1055, F.S.; prohibiting the requirenent of

13 retrofitting for enhanced fire protection

14 systens under certain circunstances;

15 prohi biting residents of high-rise buildings

16 fromvoting to forego retrofitting for enhanced

17 fire protection systens in comobn areas;

18 requiring reports; providing an effective date.

19

20| Be It Enacted by the Legislature of the State of Florida:

21

22 Section 1. Section 702.09, Florida Statutes, is

23 | anended to read:

24 702.09 Definitions.--For the purposes of ss. 702.07
25 ] and 702.08 the words "decree of foreclosure" shall include a
26 | judgnment or order rendered or passed in the foreclosure

27 | proceedings in which the decree of foreclosure shall be

28 | resci nded, vacated, and set aside; the word "nortgage" shal
29 | rean any witten instrunent securing the paynent of noney or
30 | advances and includes liens to secure paynent of assessnents
31| arising under chapters 718 and 719 and |iens created pursuant
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to the recorded covenants of a homeowners' associ ati on as

defined in s. 712.01; the word "debt" shall include prom ssory

not es, bonds, and all other witten obligations given for the
payment of noney; the words "forecl osure proceedi ngs" shal
enbrace every action in the circuit or county courts of this
state wherein it is sought to foreclose a nortgage and sel
property"
shal |l nmean and include both real and personal property.

the property covered by the sane; and the word

Section 2. Subsections (11) and (12) of section
718. 111, Florida Statutes, are anended to read:

718.111 The associ ation. --

(11) INSURANCE.--In order to protect the safety,
health, and welfare of the people of the State of Florida and

to ensure consistency in the provision of insurance coverage

to condom niuns and their unit owners, paragraphs (b) and (c)

are deened to apply to every condomniumin the state,

regardl ess of the date of its declaration of condon ni um

(a) A unit-owner controlled association shall use its
best efforts to obtain and nmmintain adequate insurance to
protect the association, the association property, the comobn
el enents, and the condom ni um property required to be insured
by the association pursuant to paragraph (b). If the
associ ation is devel oper controlled, the association shal
exerci se due diligence to obtain and naintain such insurance.
Failure to obtain and mai ntai n adequate insurance during any
peri od of devel oper control shall constitute a breach of
fiduciary responsibility by the devel oper-appoi nted nenbers of
the board of directors of the association, unless said nenbers
can show that despite such failure, they have exercised due
di ligence. The declaration of condom niumas originally

recorded, or anended pursuant to procedures provided therein,
3
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may require that condom ni um property consisting of

freestandi ng buil dings where there is no nore than one

building in or on such unit need not be insured by the

association if the declaration requires the unit owner to

obtai n adequate insurance for the condom ni um property. An

associ ation nmay also obtain and maintain liability insurance
for directors and officers, insurance for the benefit of
associ ati on enpl oyees, and flood i nsurance for conmon

el enents, association property, and units. Adequate insurance,

regardl ess of any requirenent in the declaration of

condom ni um for coverage by the association for "ful

i nsurabl e val ue," "replacenent cost,"” or the like, may incl ude

reasonabl e deducti bl es as deternined by the board. An

associ ation or group of associations may self-insure agai nst
cl ai ns agai nst the association, the association property, and
t he condoni nium property required to be insured by an
associ ati on, upon conpliance with ss. 624.460-624. 488. A copy
of each policy of insurance in effect shall be nade avail able
for inspection by unit owners at reasonable tines.

(b) Every hazard insurance policy whieh—+s issued or
renewed on or after January 1, 2004,to protect the &

condom ni um bui+ding shall provide primary coverage for

1. Al portions of the condoni ni um property | ocated

outside the units;

2. The condom nium property located inside the units

as such property was initially installed, or replacenents

thereof of like kind and quality and in accordance with the

original plans and specifications or, if the original plans

and specifications are not available, as they existed at the

time the unit was initially conveyed; and

4
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3. Al portions of the condom nium property for which

t he decl aration of condoni niumrequires coverage by the

associ ati on.

Anything to the contrary notw thstanding, the terns

"condoni ni um property," "building," "inprovenents," "insurable

i nprovenents," "common el enents," "association property," or

any other termfound in the declaration of condoni ni um which

defines the scope of property or casualty insurance that a

condom ni um associ ati on nust obtain shall exclude all fl oor

wal |, and ceiling coverings, that—the—werd—buitding"—wherever

el ectrical fixtures, appliances, air conditioner or heating
equi pnent, water heaters, water filters,er built-in cabinets

and countertops, and wi ndow treatnents, including curtains,

drapes, blinds, hardware, and simlar w ndow treatnent

conponents, or replacenents of any of the foregoing which are
5
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| ocated within the boundaries of a unit and serve only one

unit and all air conditioning conpressors that service only an

i ndi vidual unit, whether or not |ocated within the unit

boundaries. The foregoing is intended to establish the

property or casualty insuring responsibilities of the

associ ation and those of the individual unit owner and do not

serve to broaden or extend the perils of coverage afforded by

any insurance contract provided to the individual unit owner.

Begi nni ng January 1, 2004, the association shall have the

authority to anend the decl arati on of condoni nium without

regard to any requirenent for nortgagee approval of anendnents

affecting insurance requirenents, to conformthe declaration

of condom niumto the coverage requirenents of this section

(c) Every hazard insurance policy issued or renewed on

or after January 1, 2004,to an individual unit owner shal

provide that the coverage afforded by such policy is excess
over the ampbunt recoverable under any other policy covering
the sanme property. Each insurance policy issued to an

i ndi vidual unit owner providing such coverage shall be without

rights of subrogation against the condom ni um associ ation t hat
operates the condoniniumin which such unit owner's unit is

| ocated. Al real or personal property located within the

boundaries of the unit owner's unit which is excluded fromthe

coverage to be provided by the association as set forth in

par agraph (b) shall be insured by the individual unit owner

(d) The association shall obtain and nai ntai n adequate
i nsurance or fidelity bonding of all persons who control or
di sburse funds of the association. The insurance policy or
6
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fidelity bond nust cover the maxi num funds that will be in the
custody of the association or its managenent agent at any one
time. As used in this paragraph, the term "persons who contro
or di sburse funds of the association" includes, but is not
limted to, those individuals authorized to sign checks and
the president, secretary, and treasurer of the association

The associ ation shall bear the cost of bonding.

(12) OFFICl AL RECORDS. - -

10. Bills of sale or transfer for all property owned
by the associ ati on.

11. Accounting records for the association and
separate accounting records for each condom ni um which the
associ ati on operates. All accounting records shall be
mai ntai ned for a period of not |less than 7 years. The
accounting records shall include, but are not linmted to:

a. Accurate, item zed, and detail ed records of al
recei pts and expenditures.

b. A current account and a nonthly, binonthly, or
guarterly statement of the account for each unit designating
the nane of the unit owner, the due date and anpunt of each
assessnent, the anount paid upon the account, and the bal ance
due.

c. Al audits, reviews, accounting statenents, and
financial reports of the association or condoni ni um

d. Al contracts for work to be perforned. Bids for
work to be perforned shall also be considered official records
and shall be maintained for a period of 1 year

12. Ballots, sign-in sheets, voting proxies, and al
ot her papers relating to voting by unit owners, which shall be
mai ntai ned for a period of 1 year fromthe date of the
el ection, vote, or neeting to which the docunment rel ates.

7
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13. Al rental records, when the association is acting
as agent for the rental of condom niumunits.

14. A copy of the current question and answer sheet as
described by s. 718.504.

15. Al other records of the association not
specifically included in the foregoing which are related to
the operation of the association

(b) The official records of the association shall be
mai ntai ned within the state. The records of the association
shal |l be nmade available to a unit owner within 5 worki ng days
after receipt of witten request by the board or its designee.
Thi s paragraph may be conplied with by having a copy of the
official records of the association available for inspection
or copying on the condomi ni um property or association
property.

(c) The official records of the association are open
to inspection by any association nmenber or the authorized
representative of such nenber at all reasonable tines. The
right to inspect the records includes the right to nake or
obtai n copies, at the reasonabl e expense, if any, of the
associ ati on nenber. The associ ation may adopt reasonable rules
regardi ng the frequency, tine, location, notice, and manner of
record inspections and copying. The failure of an association
to provide the records within 10 worki ng days after receipt of
a witten request shall create a rebuttable presunption that
the association willfully failed to conply with this
paragraph. A unit owner who is denied access to official
records is entitled to the actual danmages or m ni num damages
for the association's willful failure to conply with this
par agraph. The ni ni rum danages shall be $50 per cal endar day
up to 10 days, the calculation to begin on the 11th working

8
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day after receipt of the witten request. The failure to
permt inspection of the association records as provided
herein entitles any person prevailing in an enforcenent action
to recover reasonable attorney's fees fromthe person in
control of the records who, directly or indirectly, know ngly
deni ed access to the records for inspection. The associ ation
shal | mmi ntain an adequate nunber of copies of the
decl aration, articles of incorporation, bylaws, and rules, and
all anendnents to each of the foregoing, as well as the
guestion and answer sheet provided for in s. 718.504 and
year-end financial information required in this section on the
condom ni um property to ensure their availability to unit
owners and prospective purchasers, and may charge its actua
costs for preparing and furnishing these docunents to those
requesting the sanme. Notwithstanding the provisions of this
par agraph, the followi ng records shall not be accessible to
unit owners:

1. Any record protected by the lawer-client privilege
as described in s. 90.502; and any record protected by the
wor k- product privilege, including any record prepared by an
associ ation attorney or prepared at the attorney's express
direction; which reflects a nental inpression, concl usion
litigation strategy, or legal theory of the attorney or the
associ ati on, and which was prepared exclusively for civil or
crimnal litigation or for adversarial admnistrative
proceedi ngs, or which was prepared in anticipation of iminent
civil or crimnal litigation or inm nent adversari al
admi ni strative proceedi ngs until the conclusion of the
litigation or adversarial admnistrative proceedings.

9
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2. Information obtained by an association in
connection with the approval of the | ease, sale, or other
transfer of a unit.

3. Medical records of unit owners.

(d) The association shall prepare a question and
answer sheet as described in s. 718.504, and shall update it
annual | vy.

(e) The association or its authorized agent shall not

be required to provide a prospective purchaser or |ienhol der

with informati on about the condomi nium or the associ ation

other than infornmation or docunents required by this chapter

to be made avail abl e or discl osed. The association or its

aut hori zed agent shall be entitled to charge a reasonable fee

to the prospective purchaser, |lienholder, or the current unit

owner for its tine in providing good faith responses to

requests for information by or on behalf of a prospective

purchaser or lienholder, other than that required by | aw,

provi ded that such fee shall not exceed $150 plus the

reasonabl e cost of photocopying and any attorney's fees

incurred by the association in connection with the

associ ati on's response.

Section 3. Paragraphs (b) and (l) of subsection (2) of
section 718.112, Florida Statutes, are anended to read:

718.112 Byl aws. --

(2) REQUI RED PROVI SI ONS. - - The byl aws shall provide for
the following and, if they do not do so, shall be deened to
i nclude the follow ng:

(b) Quorum voting requirenents; proxies.--

1. Unless a lower nunber is provided in the byl aws,
the percentage of voting interests required to constitute a
guorum at a neeting of the nenbers shall be a majority of the

10
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voting interests. Unless otherwi se provided in this chapter or
in the declaration, articles of incorporation, or bylaws, and
except as provided in subparagraph (d)3., decisions shall be
made by owners of a majority of the voting interests
represented at a neeting at which a quorumis present.

2. Except as specifically otherw se provided herein,
after January 1, 1992, unit owners may not vote by genera
proxy, but may vote by limted proxies substantially
conforming to a linted proxy form adopted by the division
Limted proxies and general proxies may be used to establish a
guorum Limted proxies shall be used for votes taken to waive
or reduce reserves in accordance with subparagraph (f)2.; for
votes taken to waive the financial reporting requirenents of

s. 718.111(13);for votes taken to anmend the declaration

pursuant to s. 718.110; for votes taken to amend the articles
of incorporation or bylaws pursuant to this section; and for
any other matter for which this chapter requires or pernmits a
vote of the unit owners. Except as provided in paragraph (d),
after January 1, 1992, no proxy, limted or general, shall be
used in the election of board nmenbers. General proxies may be
used for other matters for which |imted proxies are not
required, and may al so be used in voting for nonsubstantive
changes to itens for which a limted proxy is required and
gi ven. Notwi t hstandi ng the provisions of this subparagraph
unit owners nmay vote in person at unit owner neetings. Nothing
contained herein shall linmt the use of general proxies or
require the use of limted proxies for any agenda item or
el ection at any neeting of a tinmeshare condomi ni um
associ ati on.

3. Any proxy given shall be effective only for the
specific neeting for which originally given and any | awfully

11
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adj ourned neetings thereof. In no event shall any proxy be
valid for a period | onger than 90 days after the date of the
first neeting for which it was given. Every proxy is revocabl e
at any tine at the pleasure of the unit owner executing it.

4. A nmenber of the board of adnministration or a
commttee may subnmit in witing his or her agreenent or
di sagreenent with any action taken at a neeting that the
nmenber did not attend. This agreenent or disagreenent nay not
be used as a vote for or against the action taken and nmay not
be used for the purposes of creating a quorum

5. Wien any of the board or conmittee nenbers neet by
t el ephone conference, those board or committee nenbers
attendi ng by tel ephone conference may be counted toward
obtai ning a quorum and may vote by tel ephone. A tel ephone
speaker nust be used so that the conversation of those board
or conmmittee nenbers attending by tel ephone may be heard by
the board or conmittee nenbers attending in person as well as
by any unit owners present at a neeting.

(I') Certificate of conpliance.--There shall be a
provision that a certificate of conpliance froma |icensed
el ectrical contractor or electrician nay be accepted by the
associ ation's board as evidence of conpliance of the
condomi niumunits with to the applicable fire and life safety
code. Notwithstanding the provisions of chapter 633 or of any

ot her statute, ordinance, adm nistrative rule, or regul ation

or any interpretation of the foregoing, an association

condom nium or unit owner is not obligated to retrofit the

common el enents or units of a residential condomniumw th a

fire sprinkler systemor other enhanced fire protection system

in a building that has been certified for occupancy by the

appl i cabl e governmental entity, if the unit owners have voted
12
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to forego such retrofitting by the affirmative vote of

two-thirds of all voting interests. However, a high-rise

bui |l di ng owner nmay not forego the retrofitting of common

areas. For purposes of this subsection, the term"high-rise

bui | di ng" neans a building that is greater than 75 feet in

hei ght where the building height is neasured fromthe | owest

| evel of fire departnent access to the floor of the highest

occupi abl e story. For purposes of this subsection, the term

commopn ar eas" neans any hal lway, corridor, |obby, stairwell,

or entryway.

(a) A vote to forego retrofitting nay not be obtained

by general proxy or limted proxy, but shall be obtained by a

vote personally cast at a duly call ed nenbership neeting, or

by execution of a witten consent by the nenber, and shall be

ef fective upon the recording of a certificate attesting to

such vote in the public records of the county where the

condom niumis |located. Such vote shall be held biannually, or

by majority vote of the board of directors of the condomi ni um

associ ation, at the next annual neeting. The association shal

provide each unit owner witten notice of the vote to forego

retrofitting of the required fire sprinkler system in at

| east 16-point bold type, by certified mail, within 20 days

after the association's vote. After such notice is provided to

each owner, a copy of such notice shall be provided by the

current owner to a new owner prior to closing and to a renter

prior to signing a | ease.

(b) As part of the infornmation collected annually from

condom ni uns, the division shall require condom ni um

associations to report the nenbership vote and recording of a

certificate under this subsection and, if retrofitting has

been undertaken, the per-unit cost of such work. The division
13
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shall annually report to the Division of State Fire Marshal of

t he Departnent of Financial Services the nunber of

condom ni uns that have elected to forego retrofitting.
Section 4. Subsection (1) of section 718.303, Florida
Statutes, is anended to read:

718.303 Obligations of owners; waiver; levy of fine
agai nst unit by association.--

(1) Each unit owner, each tenant and other invitee,
and each association shall be governed by, and shall conply
with the provisions of, this chapter, the declaration, the
docunents creating the association, and the associati on byl aws
and the provisions thereof shall be deened expressly
incorporated into any |lease of a unit. Actions for damages or
for injunctive relief, or both, for failure to conply with
t hese provisions may be brought by the association or by a
unit owner against:

(a) The associ ati on.

(b) A unit owner.

(c) Directors designated by the devel oper, for actions
taken by themprior to the time control of the association is
assuned by unit owners other than the devel oper

(d) Any director who willfully and knowingly fails to
conply with these provisions.

(e) Any tenant leasing a unit, and any other invitee
occupying a unit.

The prevailing party in any such action or in any action in

whi ch the purchaser clainms a right of voidability based upon

contractual provisions as required in s. 718.503(1)(a) is

entitled to recover reasonable attorney's fees. A unit owner

prevailing in an action between the association and the unit
14
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owner under this section, in addition to recovering his or her
reasonabl e attorney's fees, may recover additional anobunts as
determ ned by the court to be necessary to reinburse the unit
owner for his or her share of assessnents |evied by the
association to fund its expenses of the litigation. This
relief does not exclude other renedies provided by |aw.
Actions arising under this subsection shall not be deened to

be actions for specific performance.
Section 5. Subsection (2) of section 719.104, Florida
Statutes, is anended to read:

719. 104 Cooperatives; access to units; records;
financial reports; assessments; purchase of |eases.--

(2) OFFICl AL RECORDS. - -

(a) Fromthe inception of the association, the
associ ation shall maintain a copy of each of the follow ng,
where applicable, which shall constitute the official records
of the association:

1. The plans, permts, warranties, and other itens
provi ded by the devel oper pursuant to s. 719.301(4).

2. A photocopy of the cooperative docunents.

3. A copy of the current rules of the association

4. A book or books containing the mnutes of al
neetings of the association, of the board of directors, and of
the unit owners, which mnutes shall be retained for a period
of not less than 7 years.

5. A current roster of all unit owners and their
mai | i ng addresses, unit identifications, voting
certifications, and, if known, tel ephone nunbers.

6. Al current insurance policies of the association

7. A current copy of any nmanagenent agreenent, | ease,
or other contract to which the association is a party or under

15
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whi ch the association or the unit owners have an obligation or
responsibility.

8. Bills of sale or transfer for all property owned by
t he associ ati on.

9. Accounting records for the association and separate
accounting records for each unit it operates, according to
good accounting practices. Al accounting records shall be
mai ntai ned for a period of not |less than 7 years. The
accounting records shall include, but not be |limted to:

a. Accurate, item zed, and detail ed records of al
recei pts and expenditures.

b. A current account and a nonthly, binonthly, or
guarterly statement of the account for each unit designating
the nane of the unit owner, the due date and anpunt of each
assessnent, the anount paid upon the account, and the bal ance
due.

c. Al audits, reviews, accounting statenents, and
financial reports of the association.

d. Al contracts for work to be perforned. Bids for
work to be perforned shall also be considered official records
and shall be maintained for a period of 1 year

10. Ballots, sign-in sheets, voting proxies, and al
ot her papers relating to voting by unit owners, which shall be
mai ntai ned for a period of 1 year after the date of the
el ection, vote, or neeting to which the docunment rel ates.

11. Al rental records where the association is acting
as agent for the rental of units.

12. A copy of the current question and answer sheet as
described in s. 719.504.

16

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Florida Senate - 2003 CS for SB 1978
316-2240-03

13. Al other records of the association not
specifically included in the foregoing which are related to
the operation of the association

(b) The official records of the association shall be
mai ntai ned within the state. The records of the association
shal |l be nmade available to a unit owner within 5 worki ng days
after receipt of witten request by the board or its designee.
Thi s paragraph may be conplied with by having a copy of the
official records available for inspection or copying on the
cooperative property.

(c) The official records of the association shall be
open to inspection by any associ ation nmenber or the authorized
representative of such nenber at all reasonable tines. Failure
to permt inspection of the association records as provided
herein entitles any person prevailing in an enforcenent action
to recover reasonable attorney's fees fromthe person in
control of the records who, directly or indirectly, know ngly
deni es access to the records for inspection. The right to
i nspect the records includes the right to nake or obtain
copi es, at the reasonable expense, if any, of the association
nmenber. The associ ati on may adopt reasonabl e rul es regarding
the frequency, tine, location, notice, and nmanner of record
i nspections and copying. The failure of an association to
provide the records within 10 working days after receipt of a
witten request creates a rebuttable presunption that the
association willfully failed to conply with this paragraph. A
unit owner who is denied access to official records is
entitled to the actual damages or m ni num damages for the
association' s willful failure to conply with this paragraph
The m ni mum damages shall be $50 per cal endar day up to 10
days, the calculation to begin on the 11th day after receipt
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of the witten request. The association shall maintain an
adequat e nunber of copies of the declaration, articles of

i ncorporation, bylaws, and rules, and all anendnments to each
of the foregoing, as well as the question and answer sheet
provided for ins. 719.504, on the cooperative property to
ensure their availability to unit owners and prospective
purchasers, and may charge its actual costs for preparing and
furni shing these docunents to those requesting the sane.

Not wi t hst andi ng the provisions of this paragraph, the
following records shall not be accessible to unit owners:

1. A record that was prepared by an associ ation
attorney or prepared at the attorney's express direction; that
reflects a nental inpression, conclusion, litigation strategy,
or legal theory of the attorney or the association; or that
was prepared exclusively for civil or crimnal litigation or
for adversarial administrative proceedings or in anticipation
of immnent civil or crimnal litigation or inmnent
adversarial admnistrative proceedings, until the concl usion
of the litigation or adversarial adm nistrative proceedings.

2. Information obtained by an association in
connection with the approval of the | ease, sale, or other
transfer of a unit.

3. Medical records of unit owners.

(d) The association or its authorized agent shall not

be required to provide a prospective purchaser or |ienhol der

with informati on about the cooperative or association other

than the information or docunents required by this chapter to

be made avail abl e or di scl osed. The association or its

aut hori zed agent shall be entitled to charge a reasonable fee

to the prospective purchaser, |lienholder, or the current unit

owner for its tine in providing good faith responses to
18
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requests for information by or on behalf of a prospective

purchaser or lienholder, other than that required by | aw,

provi ded that such fee shall not exceed $150 plus the

reasonabl e cost of photocopying and any attorney's fees

incurred by the association in connection with the

associ ati on's response.
Section 6. Subsection (1) of section 719.303, Florida
Statutes, is anended to read:

719.303 bligations of owners.--

(1) Each unit owner, each tenant and other invitee,
and each association shall be governed by, and shall conply
with the provisions of, this chapter, the cooperative
docunents, the docunents creating the association, and the
associ ati on byl aws, and the provisions thereof shall be deened
expressly incorporated into any |lease of a unit. Actions for
danmages or for injunctive relief, or both, for failure to
conply with these provisions may be brought by the association
or by a unit owner against:

(a) The associ ati on.

(b) A unit owner.

(c) Directors designated by the devel oper, for actions
taken by themprior to the time control of the association is
assuned by unit owners other than the devel oper

(d) Any director who willfully and knowingly fails to
conply with these provisions.

(e) Any tenant leasing a unit, and any other invitee
occupying a unit.

The prevailing party in any such action or in any action in
whi ch the purchaser clainms a right of voidability based upon
contractual provisions as required in s. 719.503(1)(a) is

19
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entitled to recover reasonable attorney' s fees. A unit owner
prevailing in an action between the association and the unit
owner under this section, in addition to recovering his or her
reasonabl e attorney's fees, may recover additional anpbunts as
determ ned by the court to be necessary to reinburse the unit
owner for his or her share of assessnents |evied by the
association to fund its expenses of the litigation. This
relief does not exclude other renedies provided by |aw.
Actions arising under this subsection shall not be deened to

be actions for specific performance.
Section 7. Section 720.302, Florida Statutes, is
anended to read:

720. 302 Purposes, scope, and application.--
(1) The purposes of ss. 720.301-720.312 are to give
statutory recognition to corporations not for profit that

operate residential conmunities in this state, to provide
procedures for operating honeowners' associations, and to
protect the rights of association nmenbers w thout unduly
impairing the ability of such associations to performtheir
functi ons.

(2) The Legislature recognizes that it is not in the
best interest of honeowners' associations or the individua
associ ati on nenbers thereof to create or inpose a bureau or
ot her agency of state governnent to regulate the affairs of
honeowners' associ ations. Further, the Legislature recognizes
that certain contract rights have been created for the benefit
of honmeowners' associations and nmenbers thereof before the
effective date of this act and that ss. 720.301-720.312 are
not intended to inpair such contract rights, including, but
not linmted to, the rights of the devel oper to conplete the
community as initially contenplated.

20
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(3) Sections 720.301-720.312 do not apply to:

(a) A comunity that is conposed of property primrily
i ntended for commercial, industrial, or other nonresidential
use; or

(b) The commercial or industrial parcels in a
community that contains both residential parcels and parcels
i ntended for commercial or industrial use.

(4) Sections 720.301-720.312 do not apply to any
association that is subject to regulation under chapter 718,
chapter 719, or chapter 721; or to any nonmandatory
associ ati on formed under chapter 723.

(5) Unless expressly stated to the contrary,

corporations not for profit that operate residential

honeowners' associations in this state shall be governed by

and subject to the provisions of chapter 617. This provision

is intended to clarify existing | aw.

Section 8. Subsection (5) is added to section
719. 1055, Florida Statutes, to read

719. 1055 Anendrent of cooperative docunents;alteration
and acqui sition of property.--

(5) Notwithstanding the provisions of chapter 633 or

of any other statute, ordinance, adnmnistrative rule, or

regulation, or any interpretation of the foregoing, an

associ ati on, cooperative, or individual unit owner is not

obligated to retrofit the common areas or units of a

residential cooperative with a fire sprinkler systemor other

enhanced fire protection systemin a building that has been

certified for occupancy by the applicable governnental entity,

if the unit owners have voted to forego such retrofitting by

the affirmative vote of two-thirds of all voting interests.

However, a high-rise building ower nmay not forego the
21
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retrofitting of comon areas. For purposes of this subsection

the term"high-rise building" neans a building that is greater

than 75 feet in height where the building height is nmeasured

fromthe | owest level of fire departnent access to the floor

of the highest occupiable story. For purposes of this

subsection, the term"comon areas" nmeans any hal | way,

corridor, |obby, stairwell, or entryway.

(a) A vote to forego retrofitting nay not be obtained

by general proxy or limted proxy, but shall be obtained by a

vote personally cast at a duly call ed nenbership neeting, or

by execution of a witten consent by the nenber, and shall be

ef fective upon the recording of a certificate attesting to

such vote in the public records of the county where the

cooperative is located. Such vote shall be held biannually, or

by majority vote of the board of directors of the cooperative

associ ation, at the next annual neeting. The association shal

provide each unit owner witten notice of the vote to forego

retrofitting of the required fire sprinkler system in at

| east 16-point bold type, by certified mail, within 20 days

after the association's vote. After such notice is provided to

each owner, a copy of such notice shall be provided by the

current owner to a new owner prior to closing and to a renter

prior to signing a | ease.

(b) As part of the infornmation collected from

cooperatives, the division shall require cooperative

associations to report the nenbership vote and recording of a

certificate under this subsection and, if retrofitting has

been undertaken, the per-unit cost of such work. The division

shall annually report to the Division of State Fire Marshal of

t he Departnent of Financial Services the nunber of

cooperatives that have elected to forego retrofitting.
22
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1 Section 9. This act shall take effect upon becoming a

2| law.

3

4 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

5 Senate Bill 1978

6

7| The conmittee substitute all ows cooperatijves to forego ]
retrofitting of individual units with enhanced fire Protectlon

8 | systens upon the affirmative vote of two-thirds of all voting
interests. Also, the commttee substitute prohibits a

9| high-rise U|Id|ng owner fromforegoing the retrofitting of
common areas, It defines "high-risé building" and "conmbn

10| areas." Further, it contains notice provisions for.
cooperatives and condom ni um associ ations in buildings that

11| vote affirmatively to forego retrofitting., It also réstricts
the use of proxies in such vote and specifies such vote nust

12 | occur biannually or at the next annual neeting on a vote of

13 the majority of "the board.
The comittee substitute clarifies that attorney's fees paid

14| by a party requesting infornation froma cooperative or
condom ni um associ ation nust be incurred in connection with

15| the association's response. Also, it deletes |anguage
providing imunity for cooperatives and condom nium ]

16 | associations that provide requested information to prospective
purchasers or |ienhol ders. FlnaIIK, this commttee substitute

17 | del etes redundant provisions in the bill, and contains

18 clarifications and techni cal changes.
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