Florida Senate - 2003 SB 2216
By Senator M| er

18-1221-03 See HB 387

1 A bill to be entitled

2 An act relating to a public records exenption

3 for proprietary confidential business

4 i nformati on owned or controlled by the H Lee

5 Mffitt Cancer Center and Research Institute;

6 anending s. 1004.43, F.S.; revising the

7 exenption for proprietary confidential business

8 i nformati on owned or controlled by the

9 not-for-profit corporation which governs and

10 operates the H Lee Moffitt Cancer Center and

11 Research Institute or subsidiaries of the

12 corporation to include specified material s,

13 potential trade secrets, potentially patentable

14 materi al, actual trade secrets, business

15 transactions, or proprietary infornmation

16 received, generated, ascertained, or discovered

17 during the course of research conducted within

18 state universities that are exenpt from public

19 records requi renents under s. 1004.22(2), F.S.
20 providing for future review and repeal of the
21 exenption; providing a statenent of public
22 necessity; providing an effective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Paragraph (b) of subsection (8) of section
27 | 1004.43, Florida Statutes, is anended to read:
28 1004.43 H Lee Mffitt Cancer Center and Research
29 | Institute.--There is established the H Lee Mffitt Cancer
30| Center and Research Institute at the University of South
31| Florida
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1 (8)

2 (b) Proprietary confidential business information is
3| confidential and exenpt fromthe provisions of s. 119.07(1)

4] and s. 24(a), Art. | of the State Constitution. However, the
5] Auditor CGeneral, the Ofice of Program Policy Analysis and

6 | Governnent Accountability, and the State Board of Education

7 | pursuant to their oversight and auditing functions, nust be

8| given access to all proprietary confidential business

9| informati on upon request and wi thout subpoena and nust

10| maintain the confidentiality of information so received. As
11 ) used in this paragraph, the term"proprietary confidenti al

12 | business information" neans infornation, regardless of its

13| formor characteristics, which is owned or controlled by the
14 | not-for-profit corporation or its subsidiaries; is intended to
15| be and is treated by the not-for-profit corporation or its

16 | subsidiaries as private and the discl osure of which would harm
17 | the business operations of the not-for-profit corporation or
18 | its subsidiaries; has not been intentionally disclosed by the
19 | corporation or its subsidiaries unless pursuant to |law, an

20| order of a court or administrative body, a |egislative

21 | proceeding pursuant to s. 5, Art. IIl of the State

22 | Constitution, or a private agreenent that provides that the
23| information nmay be released to the public; and which is

24 | informati on concerni ng:

25 1. Internal auditing controls and reports of interna
26 | audi tors;

27 2. Matters reasonably enconpassed in privileged

28 | attorney-client conmunications;

29 3. Contracts for nmnaged-care arrangenents, including
30 | preferred provider organi zation contracts, health nai ntenance
31| organi zation contracts, and exclusive provider organization
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contracts, and any docunents directly relating to the
negoti ation, performance, and inplenentation of any such
contracts for nmnaged-care arrangenents;

4. Bids or other contractual data, banking records,
and credit agreenents the disclosure of which would inpair the
efforts of the not-for-profit corporation or its subsidiaries
to contract for goods or services on favorabl e terns;

5. Information relating to private contractual data,

t he disclosure of which would inpair the conpetitive interest
of the provider of the information

6. Corporate officer and enpl oyee personne
i nf ormati on;

7. Information relating to the proceedi ngs and records
of credentialing panels and committees and of the governing
board of the not-for-profit corporation or its subsidiaries
relating to credentialing;

8. Mnutes of neetings of the governing board of the
not-for-profit corporation and its subsidiaries, except
m nut es of neetings open to the public pursuant to subsection
(9);

9. Information that reveals plans for marketing
services that the corporation or its subsidiaries reasonably
expect to be provided by conpetitors;

10. Trade secrets as defined in s. 688.002, including
rei mbursenent nethodol ogi es or rates; o+

11. The identity of donors or prospective donors of
property who wi sh to remai n anonynous or any information
i dentifying such donors or prospective donors. The anonynity
of these donors or prospective donors nust be maintained in
the auditor's report; or-
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1 12. Materials and i nformati on exenpted under s.

2] 1004.22(2). This subparagraph is subject to the Open

3 | Government Sunset Review Act of 1995 in accordance with s.

41 119. 15 and shall stand repeal ed on Cctober 2, 2008, unless

5] reviewed and saved fromrepeal through reenactnent by the

6 | Legislature.

7

8| As used in this paragraph, the term "managed care" neans

9| systens or techniques generally used by third-party payors or
10| their agents to affect access to and control paynent for

11| health care services. Managed-care techni ques nbst often

12 | include one or nore of the follow ng: prior, concurrent, and
13 | retrospective review of the nedical necessity and

14 | appropriateness of services or site of services; contracts
15| with selected health care providers; financial incentives or
16 | disincentives related to the use of specific providers,

17 | services, or service sites; controlled access to and

18 | coordi nation of services by a case nanager; and payor efforts
19| to identify treatnment alternatives and nodify benefit
20 | restrictions for high-cost patient care.
21 Section 2. (1) 1In 1995, the Legislature, inits
22 | discretion as expressed in chapter 95-263, Laws of Florida,
23 | nade the not-for-profit corporation organi zed solely for the
24 | purpose of governing and operating the H Lee Mffitt Cancer
25| Center and Research Institute and its subsidiaries subject to
26 | the public records requirenents of section 119.07(1), Florida
27 | Statutes, and the open neeting requirenents of section
28 | 286.011, Florida Statutes. The provisions of chapter 95-263,
29 | Laws of Florida, currently expressed in section 1004. 43,
30| Florida Statutes, exenpted fromthe public records
31| requirenents of the not-for-profit corporation trade secrets
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1| as defined in section 688.002, Florida Statutes, owned or

2| controlled by the not-for-profit corporation or its

3| subsidiaries. "Trade secret” which is broadly defined in

4 | section 688.002, Florida Statutes, includes a "device, nethod,
5| techni que, or process" that "derives econonic val ue, actual or
6| potential, fromnot being generally known." As the

7| not-for-profit corporation's research activities have grown,

8| the not-for-profit corporation has enjoyed significant

9| coordination and joint devel opnent of research with the

10| University of South Florida Division of Sponsored Research

11| The public records exenption for divisions of sponsored

12 | research at state universities contained in section

13| 1004. 22(2), Florida Statutes, which applies to the Division of
14 | Sponsored Research at the University of South Florida, is

15| different than the exenption in section 1004.43(8), Florida
16 | Statutes, for the H Lee Mffitt Cancer Center and Research
17 | Institute, and this has |led to confusion over the scope of

18 | protection of intell ectual property enjoyed by the Division of
19 | Sponsored Research and the not-for-profit corporation
20| Conform ng the public records exenption in section 1004. 43(8),
21| Florida Statutes, with the exenption in section 1004.22(2),
22| Florida Statutes, will elimnate this confusion and allow the
23| not-for-profit corporation to fulfill the institute's m ssion
241 in the area of cancer research
25 (2) In the event that the public records exenption in
26 | section 1004.22(2), Florida Statutes, is deternmined to be
27 | broader than the public records exenption in section
28 | 1004.43(8), Florida Statutes, a statenent of public necessity
29 | woul d be appropriate. Because of the high incidence of cancer
30| in the state, the Legislature recognizes the public need anpng
31| the citizens of the state for access to the services provided
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by the H Lee Mdfitt Cancer Center and Research Institute,
the public need for rapid advances in cancer prevention

treatnents, and cures through nedical research, and the public

need for the not-for-profit corporation and its subsidiaries

that operate the institute to be allowed the nmaxi num degree of

flexibility possible to fulfill the institute's mssion in

cancer treatnent, research, and education. The Legislature

finds that a public-sector and private-sector partnership

between the state and the not-for-profit corporation and its

subsidiaries is essential to fulfill the institute's m ssion

The Legislature further finds that the not-for-profit

corporation and its subsidiaries nust conpete directly with

their private-sector counterparts and that their economc

survival depends on their ability to so conpete. It is the

intent of the Legislature that the not-for-profit corporation

and its subsidiaries not be at a disadvantage in the

conpetitive health care and nedi cal research environnent.

(3) The Legislature finds that it is a public

necessity that certain records of the not-for-profit

corporation which governs and operates the H Lee Mffitt

Cancer Center and Research Institute and its subsidiari es,

which contain proprietary confidential business information

including nmaterials that relate to nethods of manufacture or

production, potential trade secrets, potentially patentable

material, actual trade secrets, business transactions, or

proprietary infornmation received, generated, ascertai ned, or

di scovered during the course of research conducted at the

institute or by the not-for-profit corporation or its

subsi diaries be confidential and exenpt fromdisclosure in the

sane manner as provided in section 1004.22(2), Florida

Statutes. This exenption is necessary, to the extent that the
6
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1| exenption in section 1004.22(2), Florida Statutes, is broader

2| than the exenption in section 1004.43(8), Florida Statutes,

3 | because the records contain information that, if disclosed,

4 | woul d adversely inpact the not-for-profit corporation or its

5| subsidiaries in the conpetitive health care and nedica

6 | research environnment. The highly confidential nature of

7 | cancer-rel ated research discoveries necessitates that the

8| not-for-profit corporation and its subsidiaries continue to be
9| authorized to maintain confidential information it receives

10 ) from or generates for, the sponsors of its research. Wthout

11| the exenption frompublic records requirenents provided by

12 | section 1 of this act, the potential for the disclosure of

13 | confidential informati on would place the not-for-profit

14 | corporation and its subsidiaries on an unequal footing in the

15 | narketpl ace as conpared with its private health care and

16 | nedi cal research conpetitors that are not required to discl ose
17 | such proprietary and confidential information. The Legislature
18 | finds that disclosure of such proprietary and confidenti al

19 | information woul d effectively prevent the not-for-profit

20| corporation and its subsidiaries fromexpeditiously fulfilling
21| the institute's m ssion of cancer treatnent, research, and

22 | educati on.

23 Section 3. This act shall take effect upon becoming a

24 | | aw.

25

26

27

28

29

30

31
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