CS for SB 2362 First Engrossed

1 Abill to be entitled

2 An act relating to the Florida Business

3 Corporations Act; anending s. 607.0120, F.S.

4 clarifying a document execution provision

5 relating to filing requirenent; anending s.

6 607.0122, F.S.; clarifying an agent statenent
7 of resignation fee provision; anmendi ng s.

8 607.0123, F.S.; clarifying an effective tine

9 and date of docunent provision; anmending s.

10 607.0124, F.S.; clarifying a filed docunent

11 correction provision; anmending s. 607.0141,

12 F.S.; revising certain required notice

13 provi sions; providing for nonapplication to

14 certain provisions; anmending s. 607.0401, F.S.
15 clarifying a corporate nane provision

16 providing construction relating to a corporate
17 nane; anending s. 607.0505, F.S.; providing for
18 agent designation wthdrawals by alien business
19 organi zations; anending s. 607.0630, F.S.
20 clarifying sharehol der's preenptive rights
21 provisions relating to certain securities;
22 anending s. 607.0701, F.S.; providing for
23 renote communi cati ons at annual sharehol der
24 neet i ngs; providing requirenents; anending s.
25 607.0702, F.S.; providing for renote
26 communi cati ons at special sharehol der neetings;
27 provi di ng requi renents; anmending s. 607.07401
28 F.S.; revising a conplaint verification and
29 al | egation requi renent under a sharehol der
30 derivative action provision; anending s.
31 607.0902, F.S.; revising a notice of

1
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1 shar ehol der neeting requirenent; providing

2 construction of control shares voting rights;

3 deleting a rights of dissenting sharehol ders

4 provi sion; anending s. 607.10025, F.S.

5 clarifying certain articles of incorporation

6 provi sions; anending s. 607.1004, F.S.

7 clarifying certain voting group anmendnent

8 voting provisions; anmending s. 607.1006, F.S.

9 clarifying certain execution of articles of
10 anmendnent provisions; anmending s. 607.1103,
11 F.S.; clarifying a notification of certain plan
12 actions provision; anending s. 607.1104, F.S.
13 clarifying a nerger of subsidiary corporation
14 pl an of nerger information requirenent;
15 anending s. 607.1108, F.S.; correcting a
16 cross-reference; anending s. 607.11101, F.S.
17 clarifying certain effect of nmerger provisions;
18 anending s. 607.1202, F.S.; clarifying a notice
19 requirenent relating to certain sales of
20 assets; anending s. 607.1301, F.S.; providing
21 definitions relating to appraisal rights;
22 anending s. 607.1302, F.S.; providing for
23 shar ehol ders' rights to appraisals under
24 certain circunmstances; providing linmtations;
25 providing for limting or elininating appraisa
26 rights under certain circunstances; prohibiting
27 certain corporate action chall enges under
28 certain circunstances; creating s. 607.1303,
29 F.S.; providing procedures, requirenents, and
30 limtations for assertion of rights by nom nees
31 and beneficial owners; anending s. 607. 1320,

2
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1 F.S.; providing requirenents for notice of
2 appraisal rights; creating s. 607.1321, F.S.
3 providing requirenents for notice of intent to
4 demand paynent; creating s. 607.1322, F.S.
5 provi di ng apprai sal notice and form
6 requirenments; creating s. 607.1323, F.S.
7 provi di ng procedures, requirenents, and
8 limtations for perfection of appraisal rights;
9 providing for right to withdraw under certain
10 ci rcunstances; creating s. 607.1324, F.S.
11 provi di ng procedures and requirenents for
12 shar ehol ders' acceptance of certain offers;
13 creating s. 607.1326, F.S.; providing
14 procedures for sharehol der dissatisfaction with
15 certain offers; providing for waiver of certain
16 rights; creating s. 607.1330, F.S.; providing
17 requi renents, procedures, and linmitations on
18 court actions; providing for entitlenment to
19 certain judgnents; requiring corporate paynments
20 under certain circunstances; creating s.
21 607.1331, F.S.; providing for assessnent and
22 award of court costs and attorney fees under
23 certain circunstances; creating s. 607.1332,
24 F.S.; providing for disposition of certain
25 acquired shares; creating s. 607.1333, F.S.
26 providing linmtations on corporate payouts;
27 provi di ng certain sharehol der notice
28 requi renments; anending s. 607.1403, F.S.
29 providing for execution of articles of
30 di ssolution; clarifying requirenents; anending
31 s. 607.1406, F.S.; clarifying provisions
3
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relating to clains against dissolved
corporations; creating s. 607.1407, F.S.
provi di ng procedures and requirenents for

admi ni stration of unknown cl ai ns agai nst

di ssol ved corporations; anmending s. 607.1422,
F.S.; revising procedural requirenents for
reinstatenment after adninistrative dissol ution;
anending s. 607.1503, F.S.; clarifying certain
foreign corporation nane requirenents; anendi ng
s. 607.1504, F.S.; revising certain execution
procedures and requirenents for anended
certificates of authority; anending s.

607. 1506, F.S.; clarifying nanme requirenents
for foreign corporations; creating s. 607. 1605,
F.S.; providing requirenents, procedures, and
limtations on inspection of corporate records
by directors; anmending s. 607.1622, F.S.

del eting an annual report information
requirenment relating to corporate liability for
certain taxes; anending s. 607.1907, F.S.
clarifying an effect of repeal of prior acts
provi sion; repealing s. 607.0903, F.S.

relating to application of certain provisions
to foreign corporations; providing effective
dat es.

Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 607.0120, Florida

Statutes, is anended to read:

607.0120 Filing requirenents. --

4
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CS for SB 2362 First Engrossed

(6) The docunent nust be execut ed:

(a) By a director the—echarr—or—any—viece—~charr—of—the
board—of—directors of a donestic or foreign corporation, or by
its president or by another of its officers;

(b) If directors or officers have not been selected or
the corporation has not been forned, by an incorporator; or

(c) If the corporation is in the hands of a receiver,
trustee, or other court-appointed fiduciary, by that
fiduciary.

Section 2. Subsection (7) of section 607.0122, Florida
Statutes, is anended to read:

607.0122 Fees for filing docunents and issuing
certificates.--The Departnent of State shall collect the
following fees when the docunents described in this section
are delivered to the departnent for filing:

(7) Agent's statenent of resignation froman inactive
adm-ni-st+ratively—di-sselved corporation: $35.

Section 3. Subsections (1) and (2) of section
607.0123, Florida Statutes, are anended to read:

607. 0123 Effective tine and date of docunent.--

(1) Except as provided in subsections subseetion (2)
and (4)and in s. 607.0124(3), a docunent accepted for filing
is effective on-

ta)—At the date and at the tinme of filing, as
evi denced by such neans as the Departnent of State may use for

t he purpose of recording the date and tine of filing—or
e I I DT I I .
effeetive—date.
(2) A docunent may specify a del ayed effective date
and, if desired, atinme on that date, and if it does the

docunent shall becone effective on the date and at the tine,

5
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CS for SB 2362 First Engrossed

if any,specified. If a delayed effective date is specified
wi thout specifying a tine on that date, the docunent shal

becone effective at the start of business on that date. Unless
otherwi se permitted by this act, a delayed effective date for
a docunent may not be later than the 90th day after the date
on which it is filed.

Section 4. Subsections (1) and (2) of section
607.0124, Florida Statutes, are anended to read:

607.0124 Correcting filed docunent. --

(1) A donestic or foreign corporation may correct a
docurment filed by the Department of State within 30 16
bustness days after of filing if the docunent:

(a) Contains an inaccuracy;

(b) Was defectively executed, attested, seal ed,
verified, or acknow edged; or

(c) The electronic transm ssion was defective.

(2) A docunent is corrected

(a) By preparing articles of correction that:

1. Describe the docunent (including its filing date)
or—attach—a—copy—of—+t—tothe—artiectes

2. Specify the inaccuracy or defect to be corrected;
and

3. Correct the inaccuracy or defect; and

(b) By delivering the executed articles of correction
to the Departnent of State for filing, executed in accordance
with s. 607.0120.

Section 5. Subsection (3) of section 607.0141, Florida
Statutes, is anended to read:

607.0141 Noti ce. --

6
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1 (3)(a) Witten notice by a domestic or foreign

2| corporation authorized to transact business in this state to

3|its shareholder, if in a conprehensible form is effective:

4 1. ta) Upon deposit into the United States mail, if

5] mail ed postpaid and correctly addressed to the sharehol der's

6 | address shown in the corporation's current record of

7 | sharehol ders; or

8 2. {b)y Wen electronically transmtted to the

9 | sharehol der in a nanner authorized by the sharehol der
10 (b) Unless otherwise provided in the articles of
11 | incorporation or bylaws, and without limting the nmanner by
12 | which notice otherwi se nay be given effectively to
13 | sharehol ders, any notice to sharehol ders given by the
14 | corporation under any provision of this chapter, the articles
15 ] of incorporation, or the bylaws, shall be effective if given
16 | by a single witten notice to sharehol ders who share an
17 | address if consented to by the shareholders at that address to
18 | whom such notice is given. Any such consent shall be revocabl e
19 | by a sharehol der by witten notice to the corporation
20 (c) Any shareholder who fails to object in witing to
21| the corporation, within 60 days after having been given
22 | witten notice by the corporation of its intention to send the
23| single notice pernmitted under paragraph (b), shall be deened
24 | to have consented to receiving such single witten noti ce.
25 (d) This subsection shall not apply to s. 607.0620, s.
26 | 607. 1402, or s. 607.1404.
27 Section 6. Subsection (1) of section 607.0401, Florida
28 | Statutes, is anended, and subsection (5) is added to that
29 | section, to read:
30 607. 0401 Corporate nane.--A corporate nane:
31

7
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1 (1) Must contain the word "corporation," "conpany," or
2| "incorporated" or the abbreviation "Corp.," "lnc.," or "Co.,"
3 | er—werds—er—abbreviattoens—ef—t+ike—itnport—in—tanguage,or the
4 | designation "Corp," "Inc," or "Co,"as will clearly indicate
5| that it is a corporation instead of a natural person, ot
6 | partnership, or other business entity;
7 (5) The nane of the corporation as filed with the
8 | Departnent of State shall be for public notice only and shal
9| not alone create any presunption of ownership beyond that
10 | which is created under the comon | aw
11 Section 7. Subsection (12) is added to section
12 | 607. 0505, Florida Statutes, to read:
13 607. 0505 Registered agent; duties.--
14 (12) Any alien business organization nay withdraw its
15| regi stered agent designation by delivering an application for
16 | certificate of withdrawal to the Departnent of State for
17 | filing. Such application shall set forth:
18 (a) The nane of the alien business organi zati on and
19 | the jurisdiction under the law of which it is incorporated or
20 | organi zed.
21 (b) That it is no longer required to naintain a
22 | registered agent in this state.
23 Section 8. Subsection (1) and paragraphs (a), (c),
24| (d), and (e) of subsection (2) of section 607.0630, Florida
25| Statutes, are anended to read:
26 607. 0630 Sharehol ders' preenptive rights.--
27 (1) The sharehol ders of a corporation do not have a
28 | preenptive right to acquire the corporation's unissued shares
29 | or the corporation's treasury shares, except in each case to
30 | the extent the articles of incorporation so provide.
31
8
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(2) A statenent included in the articles of
i ncorporation that "the corporation elects to have preenptive
rights" (or words of simlar inport) neans that the follow ng
principles apply except to the extent the articles of
i ncorporation expressly provide otherw se:

(a) The sharehol ders of the corporation have a
preenptive right, granted on uniformterns and conditions
prescribed by the board of directors to provide a fair and
reasonabl e opportunity to exercise the right, to acquire
proportional anmounts of the corporation's unissued shares and
treasury shares upon the decision of the board of directors to

i ssue them

(c) There is no preenptive right with respect to:

1. Shares issued as conpensation to directors,
of ficers, agents, or enployees of the corporation or its
subsidiaries or affiliates;

2. Shares issued to satisfy conversion or option
rights created to provide conpensation to directors, officers,
agents, or enployees of the corporation or its subsidiaries or
affiliates;

3. Shares authorized in articles of incorporation that
are issued within 6 nonths fromthe effective date of
i ncor porati on;

4. Shares issued pursuant to a plan of reorganization

approved by a court of conpetent jurisdiction pursuant to a

|aw of this state or of the United States; or

5.4 Shares issued for consideration other setd
oetherwse t han fer noney.

(d) Holders of shares of any class or series wthout

general voting rights but with preferential rights to

9
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1| distributions or net assets upon dissolution and |iquidation

2 | have no preenptive rights with respect to shares of any cl ass.
3 (e) Holders of shares of any class or series with

4 | general voting rights but without preferential rights to

5] distributions or net assets upon dissolution or |iquidation

6 | have no preenptive rights with respect to shares of any cl ass
7| with preferential rights to distributions or assets unless the
8 | shares with preferential rights are convertible into or carry
9] aright to subscribe for or acquire shares wi thout

10 | preferential rights.

11 Section 9. Subsection (4) is added to section

12 | 607.0701, Florida Statutes, to read:

13 607.0701 Annual neeting.--

14 (4) |f authorized by the board of directors, and

15| subject to such guidelines and procedures as the board of

16 | directors may adopt, sharehol ders and proxyhol ders not

17 | physically present at an annual neeting of sharehol ders nay,
18 | by neans of renote conmmrunicati on:

19 (a) Participate in an annual neeting of sharehol ders.
20 (b) Be deened present in person and vote at an annua
21 | neeting of sharehol ders, whether such neeting is to be held at
22 | a designated place or solely by nmeans of renpte conmmunication
23| provided that:
24 1. The corporation shall inplenent reasonabl e nmeasures
25| to verify that each person deened present and pernitted to
26 | vote at the annual neeting by neans of renbte communi cation is
27 | a sharehol der or proxyhol der
28 2. The corporation shall inplenent reasonabl e neasures
29| to provide such sharehol ders or proxyhol ders a reasonabl e
30 | opportunity to participate in the annual neeting and to vote
31| on matters subnitted to the sharehol ders, including, wthout

10
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limtation, an opportunity to comunicate and to read or hear

t he proceedi ngs of the annual neeting substantially

concurrently with such proceedi ngs; and

3. | f any sharehol der or proxyhol der votes or takes

other action at the annual neeting by neans of renote

comuni cation, a record of such vote or other action shall be

nmai nt ai ned by the corporation

Section 10. Subsection (4) is added to section
607.0702, Florida Statutes, to read:

607.0702 Special neeting.--

(4) |If authorized by the board of directors, and

subj ect to such guidelines and procedures as the board of

di rectors may adopt, sharehol ders and proxyhol ders not

physically present at a special neeting of sharehol ders nay,

by means of renote conmmrunication:

(a) Participate in a special neeting of sharehol ders.

(b) Be deened present in person and vote at a speci al

neeti ng of sharehol ders, whether such neeting is to be held at

a designated place or solely by neans of renpte comuni cation

provi ded that:

1. The corporation shall inplenent reasonabl e nmeasures

to verify that each person deened present and pernitted to

vote at the special neeting by neans of renpte comuni cation

is a sharehol der or proxyhol der

2. The corporation shall inplenent reasonabl e neasures

to provide such sharehol ders or proxyhol ders a reasonabl e

opportunity to participate in the special neeting and to vote

on matters subnitted to the sharehol ders, including, wthout

limtation, an opportunity to communicate and to read or hear

t he proceedi ngs of the special neeting substantially

concurrently with such proceedi ngs; and

11
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1 3. | f any sharehol der or proxyhol der votes or takes

2| other action at the special neeting by neans of renote

3 | communi cation, a record of such vote or other action shall be
4 | mai ntai ned by the corporation

5 Section 11. Subsection (2) of section 607.07401

6| Florida Statutes, is anended to read:

7 607. 07401 Sharehol ders' derivative actions.--

8 (2) A conplaint in a proceeding brought in the right
9| of a corporation nust be verified and allege with

10 | particularity the demand nade to obtain action by the board of
11| directors and that the denand was refused or ignored by the
12 | board of directors for a period of at |east 90 days fromthe
13| first demand unless, prior to the expiration of the 90 days,
14 | the person was notified in witing that the corporation

15| rejected the demand or unless irreparable injury to the

16 | corporation would result by waiting for the expiration of the
17 | 90-day period. If the corporation commences an investigation
18 | of the charges made in the demand, or conplaint, the court nay
19 | stay any proceeding until the investigation is conpleted.
20 Section 12. Subsections (8), (9), and (11) of section
21| 607.0902, Florida Statutes, are anended to read:
22 607.0902 Control-share acquisitions.--
23 (8) NOTI CE OF SHAREHOLDER MEETI NG, - -
24 (a) |If a special neeting is requested, notice of the
25 | special neeting of sharehol ders shall be given as pronptly as
26 | reasonably practicable by the issuing public corporation to
27 | all sharehol ders of record as of the record date set for the
28 | neeting, whether or not entitled to vote at the neeting.
29 (b) Notice of the special or annual sharehol der
30 | neeting at which the voting rights are to be consi dered nust
31| include or be acconpani ed by each of the follow ng:

12
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1 1. A copy of the acquiring person statenent delivered
2| to the issuing public corporation pursuant to this section
3 2. A statenent by the board of directors of the
4 | corporation, authorized by its directors, of its position or
5| recomendation, or that it is taking no position or naking no
6 | recomendation, with respect to the proposed control -share
7 | acqui sition.
8 F—Astaterent—that—sharehotders—are—or—may—be
9 Ll ed r L i ehts I edt
10 | eopy—of——ss—60713061, 60671302 —ant—607+-1320—-
11 (9) RESOLUTI ON GRANTI NG CONTROL- SHARE VOTI NG RI GHTS. - -
12 (a) Control shares acquired in a control -share
13 | acquisition have the sane voting rights as were accorded the
14 | shares before the control -share acquisition only to the extent
15| granted by resol ution approved by the sharehol ders of the
16 | i ssuing public corporation
17 (b) To be approved under this subsection, the
18 | resol ution nmust be approved by:
19 1. Each class or series entitled to vote separately on
20| the proposal by a najority of all the votes entitled to be
21| cast by the class or series, with the holders of the
22 | outstandi ng shares of a class or series being entitled to vote
23| as a separate class if the proposed control-share acquisition
24 | would, if fully carried out, result in any of the changes
25| described in s. 607.1004; and
26 2. Each class or series entitled to vote separately on
27 | the proposal by a najority of all the votes entitled to be
28 | cast by that group, excluding all interested shares.
29 (c) Any control shares that do not have voting rights
30 | because such rights were not accorded to such shares by
31| approval of a resolution by the sharehol ders pursuant to

13
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par agraph (b) shall regain voting rights and shall no | onger

be deened control shares upon a transfer to a person other

than the acquiring person or associate or affiliate, as

defined in s. 607.0901, of the acquiring person unless the

acqui sition of the shares by the other person constitutes a

control -share acquisition, in which case the voting rights of

the shares remain subject to the provisions of this section

© 00 N o O W DN P

21 Section 13. Subsections (4) and (6) of section

22 | 607.10025, Florida Statutes, are anended to read:

23 607. 10025 Shares; conbination or division.--

24 (4) If a division or conbination is effected by a
25| board action without sharehol der approval and includes an
26 | anendnent to the articles of incorporation, there shall be
27 | executed in accordance with s. 607.0120 on behal f of the

28 | corporation and filed in the office of the Departnent of State
29 | articl es a—ecertifieate of amendnent which shall set setting
30| forth:

31 (a) The nane of the corporation

14
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1 (b) The date of adoption by the board of directors of
2 | the resol ution approving the division or conbination
3 (c) That the anmendnent to the articles of
4 | incorporation does not adversely affect the rights or
5| preferences of the hol ders of outstanding shares of any cl ass
6| or series and does not result in the percentage of authorized
7 | shares that remain unissued after the division or conbination
8 | exceedi ng the percentage of authorized shares that were
9 | uni ssued before the division or combination
10 (d) The class or series and nunber of shares subject
11 | to the division or conbination and the nunber of shares into
12 | which the shares are to be divided or conbined.
13 (e) The anendnent of the articles of incorporation
14 | made in connection with the division or combination
15 (f) If the division or conbination is to becone
16 | effective at a tinme subsequent to the tine of filing, the
17 | date, which may not exceed 90 days after the date of filing,
18 | when the division or conbination beconmes effective.
19 (6) If a division or conbination is effected by action
20| of the board and of the sharehol ders, there shall be executed
21| on behalf of the corporation and filed with the Departnent of
22| State articl es a—eertif+eate of anendnent as provided in s.
23| 607.1003, which articl es eertifieate shall set forth, in
24 | addition to the information required by s. 607.1003, the
25| information required in subsection (4).
26 Section 14. Subsections (1) and (3) of section
27 | 607.1004, Florida Statutes, are anended to read:
28 607.1004 Voting on anendnents by voting groups.--
29 (1) The holders of the outstanding shares of a class
30| are entitled to vote as a class (if shareholder voting is
31

15
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otherwi se required by this act) upon a proposed anendnent, if

t he amendnent woul d:
tay—tnerease—or—decreasethe—aggregate nunber—of

atthorized—shares—ofthe—<€tass

(a) tb)y Effect an exchange or reclassification of al
or part of the shares of the class into shares of another
cl ass.

(b) te) Effect an exchange or reclassification, or
create a right of exchange, of all or part of the shares of
another class into the shares of the class.

(c) td)y Change the designation, rights, preferences, or
limtations of all or part of the shares of the class.

(d) fe) Change the shares of all or part of the class
into a different nunber of shares of the same cl ass.

(e)tf)y Create a new class of shares having rights or
preferences with respect to distributions or to dissolution
that are prior or;superior;—er——stubstantiaty—eguat to the
shares of the class.

(f)fg)y Increase the rights, preferences, or nunber of
aut hori zed shares of any class that, after giving effect to
t he anendnent, have rights or preferences with respect to
distributions or to dissolution that are prior or; superiory

or—stbstantiat-y—eqguat to the shares of the class.
(g)th)y Limt or deny an existing preenptive right of

all or part of the shares of the class.
(h) i)y Cancel or otherw se affect rights to
di stributions or dividends that have accunul ated but not yet
been declared on all or part of the shares of the class.
(3) |If a proposed anendnent that entitles the hol ders
of two or nore classes or series of shares to vote as separate
voting groups etasses under this section would affect those

16
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two or nore classes or series in the sane or substantially
simlar way, the holders of the shares of all the classes or

series so affected nust vote together as a single voting group

etass on the proposed anendnent, unl ess otherw se provided in

the articles of incorporation.

Section 15. Subsection (1) of section 607. 1006,
Fl orida Statutes, is anended to read:

607. 1006 Articles of amendnent.--

(1) A corporation anending its articles of

i ncorporation shall deliver to the Departnent of State for

filing articles of amendnent which shall be executed in

accordance with s. 607.0120 and which shall set setting forth:
(a) The nane of the corporation

(b) The text of each anmendnent adopt ed;

(c) |If an anendnent provides for an exchange,
reclassification, or cancellation of issued shares, provisions
for inplenenting the anendnent if not contained in the
amendnent itself;

(d) The date of each anendnent's adoption

(e) If an anendnent was adopted by the incorporators
or board of directors w thout sharehol der action, a statenent
to that effect and that sharehol der action was not required;

(f) If an anendnent was approved by the sharehol ders,
a statenent that the nunber of votes cast for the anendnent by
t he sharehol ders was sufficient for approval and if nore than
one voting group was entitled to vote on the anendnent, a
statenent designating each voting group entitled to vote
separately on the anmendnent, and a statenent that the nunber
of votes cast for the anmendnent by the sharehol ders in each
voting group was sufficient for approval by that voting group

17
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1 Section 16. Subsection (4) of section 607.1103,
2| Florida Statutes, is anended to read:
3 607.1103 Action on plan.--
4 (4) The corporation the sharehol ders of which are
5| entitled to vote on the matter shall notify each sharehol der
6 | whether or not entitled to vote, of the proposed sharehol ders
7 | neeting in accordance with s. 607.0705. The notice shall also
8 | state that the purpose, or one of the purposes, of the neeting
9]|is to consider the plan of nerger or share exchange,
10 | regardl ess of whether or not the neeting is an annual or a
11 | special neeting, and contain or be acconpani ed by a copy or
12 | sunmary of the plan. Furthernore, the notice shall contain a
13 | clear and concise statenent that, if the plan of nerger or
14 | share exchange is effected, sharehol ders dissenting therefrom
15| may be entitled, if they conply with the provisions of this
16 | act regardi ng apprai sal the rights ef—dissenting——sharehotders,
171 to be paid the fair value of their shares, and shall be
18 | acconpani ed by a copy of ss. 607.1301-607. 1333;—607/+1302—antd
19 | 66+-1320.
20 Section 17. Paragraph (b) of subsection (1) of section
21| 607.1104, Florida Statutes, is anended to read:
22 607.1104 Merger of subsidiary corporation.--
23 (1)
24 (b) The board of directors of the parent shall adopt a
25| plan of nerger that sets forth:
26 1. The nanes of the parent and subsidiary
27 | corporations;
28 2. The manner and basis of converting the shares of
29 | the subsidiary or parent into shares, obligations, or other
30| securities of the parent or any other corporation or, in whole
3l | or in part, into cash or other property, and the manner and

18
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basis of converting rights to acquire shares of each
corporation into rights to acquire shares, obligations, and
ot her securities of the surviving or any other corporation or
in whole or in part, into cash or other property;

3. If the nerger is between the parent and a
subsi diary corporation and the parent is not the surviving
corporation, a provision for the pro rata issuance of shares
of the subsidiary to the holders of the shares of the parent
corporation upon surrender of any certificates therefor; and

4. A clear and concise statenent that sharehol ders of
t he subsidiary who, except for the applicability of this
section, would be entitled to vote and who di ssent fromthe
nerger pursuant to s. 607.1321 s—66+1326, nmay be entitl ed,
if they conply with the provisions of this act regarding
apprai sal the rights ef—dissenting—sharehotders, to be paid
the fair value of their shares.

Section 18. Subsection (6) of section 607.1108,

Fl orida Statutes, is anended to read:

607.1108 Merger of donestic corporation and ot her
busi ness entity.--

(6) Sections 607.1103 and 607.1301-607. 1333 6671326
shall, insofar as they are applicable, apply to nergers of one
or nore donestic corporations with or into one or nore other
busi ness entities.

Section 19. Subsections (3) and (7) of section
607. 11101, Florida Statutes, are anended to read:

607.11101 Effect of nmerger of domestic corporation and
ot her business entity.--Wen a nerger becones effective:

(3) The surviving entity shall thereafter be
responsible and liable for all the liabilities and obligations
of each donestic corporation and other business entity that is

19
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a party to the nmerger, including liabilities arising out of
apprai sal the rights ef—dissenters with respect to such nerger
under applicable | aw

(7) The shares, partnership interests, interests,
obligations, or other securities, and the rights to acquire
shares, partnership interests, interests, obligations, or
ot her securities, of each donestic corporation and ot her
busi ness entity that is a party to the nerger shall be
converted into shares, partnership interests, interests,
obligations, or other securities, or rights to such
securities, of the surviving entity or any other donestic
corporation or other business entity or, in whole or in part,
into cash or other property as provided in the plan of nerger
and the fornmer holders of shares, partnership interests,
interests, obligations, or other securities, or rights to such
securities, shall be entitled only to the rights provided in
the plan of nerger and to their appraisal rights as
th-—ssenters, if any, under ss. 607.1301-607.1333
60713061-6067-1320, s. 608.4384, s. 620.205, or other
appl i cabl e | aw.

Section 20. Subsection (4) of section 607.1202,
Fl orida Statutes, is anended to read:

607.1202 Sale of assets other than in regular course
of business. --

(4) The corporation shall notify each sharehol der of
record, whether or not entitled to vote, of the proposed
shar ehol ders' neeting in accordance with s. 607.0705. The
notice shall also state that the purpose, or one of the
pur poses, of the neeting is to consider the sale, |ease,
exchange, or other disposition of all, or substantially all
the property of the corporation, regardl ess of whether or not

20

CODING:Words st+ieken are del etions; words underlined are additions.




CS for SB 2362 First Engrossed

1| the neeting is an annual or a special neeting, and shal

2| contain or be acconpanied by a description of the transaction
3| Furthernore, the notice shall contain a clear and conci se

4 | statenent that, if the transaction is effected, sharehol ders
5] dissenting therefromare or may be entitled, if they conply

6| with the provisions of this act regarding appraisal the rights
7 | ef—dissenting——sharehotders, to be paid the fair value of their
8 | shares and such notice shall be acconpanied by a copy of ss.
9| 607.1301-607. 1333 6671301, —6071302—and—607-1320.

10 Section 21. Section 607.1301, Florida Statutes, is

11 | anended to read:

12 (Substantial rewordi ng of section. See s.

13 607. 1301, Florida Statutes, for present text.)

14 607.1301 Appraisal rights; definitions.--The foll ow ng
15| definitions apply to ss. 607.1302-607. 1333:

16 (1) "Affiliate" nmeans a person that directly or

17l indirectly through one or nore internediaries controls, is

18 | controlled by, or is under conmon control w th another person
19 ) or is a senior executive thereof. For purposes of s.
20| 607.1302(2)(d), a person is deened to be an affiliate of its
21 | seni or executives.
22 (2) "Beneficial shareholder" nmeans a person who is the
23 | beneficial owner of shares held in a voting trust or by a
24 | noni nee on the beneficial owner's behalf.
25 (3) "Corporation" neans the issuer of the shares held
26 | by a sharehol der denmandi ng apprai sal and, for matters covered
271 in ss. 607.1322-607.1333, includes the surviving entity in a
28 | nerger.
29 (4) "Fair value" neans the value of the corporation's
30 | shares deternm ned:
31

21
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(a) |Inmediately before the effectuation of the

corporate action to which the sharehol der objects.

(b) Using customary and current val uati on concepts and

t echni ques generally enployed for simlar businesses in the

context of the transaction requiring appraisal, excluding any

appreci ation or depreciation in anticipation of the corporate

action unl ess exclusion would be inequitable to the

corporation and its renaining sharehol ders.

(5) "lInterest" neans interest fromthe effective date

of the corporate action until the date of paynent, at the rate

of interest on judgnents in this state on the effective date

of the corporate action

(6) "Preferred shares" neans a class or series of

shares the hol ders of which have preference over any other

class or series with respect to distributions.

(7) "Record sharehol der" nmeans the person in whose

nane shares are registered in the records of the corporation

or the beneficial owner of shares to the extent of the rights

granted by a nominee certificate on file with the corporation

(8) "Senior executive" means the chief executive

of ficer, chief operating officer, chief financial officer, or

anyone in charge of a principal business unit or function

(9) "Shareholder" neans both a record sharehol der and

a beneficial sharehol der.
Section 22. Section 607.1302, Florida Statutes, is
amended to read:

(Substantial rewordi ng of section. See s.

607. 1302, Florida Statutes, for present text.)

607. 1302 Ri ght of shareholders to appraisal.--

(1) A shareholder is entitled to appraisal rights, and

to obtain paynent of the fair value of that sharehol der's

22
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shares, in the event of any of the follow ng corporate

actions:
(a) Consunmmation of a nmerger to which the corporation

is a party if sharehol der approval is required for the nerger
by s. 607.1103 and the shareholder is entitled to vote on the
nerger or if the corporation is a subsidiary and the nerger is
governed by s. 607.1104;

(b) Consunmation of a share exchange to which the

corporation is a party as the corporation whose shares will be

acquired if the shareholder is entitled to vote on the

exchange, except that appraisal rights shall not be avail able

to any sharehol der of the corporation with respect to any

cl ass or series of shares of the corporation that is not

exchanged;

(c) Consunmmation of a disposition of assets pursuant
to s. 607.1202 if the shareholder is entitled to vote on the
di sposition, including a sale in dissolution but not including

a sale pursuant to court order or a sale for cash pursuant to

a plan by which all or substantially all of the net proceeds

of the sale will be distributed to the shareholders within 1

year after the date of sale;

(d) Any other anendnent to the articles of

i ncorporation, nerger, share exchange, or disposition of

assets to the extent provided by the articles of

i ncorporation, bylaws, or a resolution of the board of

directors, except that no byl aw or board resolution providing

for appraisal rights may be anended or otherwi se altered

except by sharehol der approval; or

(e) Wth regard to shares issued prior to Cctober 1,

2003, any anmendnent of the articles of incorporation if the

23
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sharehol der is entitled to vote on the amendnent and if such

anmendnent woul d adversely affect such sharehol der bhy:

1. Altering or abolishing any preenptive rights

attached to any of his or her shares;

2. Atering or abolishing the voting rights pertaining

to any of his or her shares, except as such rights nay be

affected by the voting rights of new shares then being

aut hori zed of any existing or new class or series of shares;

3. Effecting an exchange, cancell ation, or

reclassification of any of his or her shares, when such

exchange, cancellation, or reclassification wuld alter or

abol i sh the shareholder's voting rights or alter his or her

percentage of equity in the corporation, or effecting a

reducti on or cancell ati on of accrued divi dends or other

arrearages in respect to such shares;

4., Reducing the stated redenption price of any of the

shar ehol der' s redeemabl e shares, altering or abolishing any

provision relating to any sinking fund for the redenption or

purchase of any of his or her shares, or nmmking any of his or

her shares subject to redenption when they are not ot herw se

redeennabl e;
5. Making noncunul ative, in whole or in part,

di vidends of any of the shareholder's preferred shares which

had t heretofore been cunul ati ve;

6. Reducing the stated dividend preference of any of

the sharehol der's preferred shares; or

7. Reducing any stated preferential anount payabl e on

any of the shareholder's preferred shares upon voluntary or

i nvoluntary |iquidation

24
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1 (2) Notwithstandi ng subsection (1), the availability
2 | of appraisal rights under paragraphs (1)(a), (b), (c), and (d)
3] shall belimted in accordance with the foll owi ng provisions:
4 (a) Appraisal rights shall not be available for the
5| hol ders of shares of any class or series of shares which is:
6 1. Listed on the New York Stock Exchange or the
7 | Anrerican Stock Exchange or designated as a national market
8 | system security on an interdeal er quotation system by the
9| Nati onal Association of Securities Dealers, Inc.; or
10 2. Not so listed or designated, but has at |east 2,000
11 | sharehol ders and the outstandi ng shares of such class or
12 | series has a market value of at least $10 mllion, exclusive
13 | of the value of such shares held by its subsidiaries, senior
14 | executives, directors, and beneficial sharehol ders owni ng nore
15| than 10 percent of such shares.
16 (b) The applicability of paragraph (2)(a) shall be
17 | deterni ned as of:
18 1. The record date fixed to deternine the sharehol ders
19 ) entitled to receive notice of, and to vote at, the neeting of
20 | sharehol ders to act upon the corporate action requiring
21 | appraisal rights; or
22 2. |If there will be no neeting of shareholders, the
23| cl ose of business on the day on which the board of directors
24 | adopts the resol ution recomendi ng such corporate action
25 (c) Paragraph (2)(a) shall not be applicable and
26 | appraisal rights shall be avail abl e pursuant to subsection (1)
27 | for the holders of any class or series of shares who are
28 | required by the terns of the corporate action requiring
29 | appraisal rights to accept for such shares anything other than
30 | cash or shares of any class or any series of shares of any
31| corporation, or any other proprietary interest of any other

25
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entity, that satisfies the standards set forth in paragraph

(2)(a) at the tine the corporate action becones effective.

(d) Paragraph (2)(a) shall not be applicable and

apprai sal rights shall be avail abl e pursuant to subsection (1)

for the holders of any class or series of shares if:

1. Any of the shares or assets of the corporation are

bei ng acquired or converted, whether by nerger, share

exchange, or otherw se, pursuant to the corporate action by a

person, or by an affiliate of a person, who:

a. |Is, or at any tine in the 1-year period i nmedi ately

precedi ng approval by the board of directors of the corporate

action requiring appraisal rights was, the beneficial owner of

20 percent or nore of the voting power of the corporation,

excl udi ng any shares acquired pursuant to an offer for al

shares having voting power if such offer was nade within 1

year prior to the corporate action requiring appraisal rights

for consideration of the sanme kind and of a value equal to or

|l ess than that paid in connection with the corporate action

or
b. Directly or indirectly has, or at any tine in the

1-year period i medi ately precedi ng approval by the board of

directors of the corporation of the corporate action requiring

apprai sal rights had, the power, contractually or otherwi se,

to cause the appointnent or election of 25 percent or nore of

the directors to the board of directors of the corporation; or

2. Any of the shares or assets of the corporation are

bei ng acquired or converted, whether by nerger, share

exchange, or otherw se, pursuant to such corporate action by a

person, or by an affiliate of a person, who is, or at any tine

in the 1-year period i medi ately precedi ng approval by the

board of directors of the corporate action requiring appraisa

26
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rights was, a senior executive or director of the corporation

or a senior executive of any affiliate thereof, and that

seni or executive or director will receive, as a result of the

corporate action, a financial benefit not generally avail able

to other sharehol ders as such, other than

a. Enploynent, consulting, retirenent, or sinilar

benefits established separately and not as part of or in

contenpl ati on of the corporate action

b. Enploynent, consulting, retirenent, or simlar

benefits established in contenplation of, or as part of, the

corporate action that are not nore favorabl e than those

exi sting before the corporate action or, if nore favorable,

t hat have been approved on behalf of the corporation in the

sane manner as is provided in s. 607.0832; or

c. In the case of a director of the corporati on who

will, in the corporate action, becone a director of the

acquiring entity in the corporate action or one of its

affiliates, rights and benefits as a director that are

provided on the sane basis as those afforded by the acquiring

entity generally to other directors of such entity or such

affiliate.
(e) For the purposes of paragraph (2)(d) only, the

term "beneficial owner" neans any person who, directly or

indirectly, through any contract, arrangenent, or

under st andi ng, other than a revocabl e proxy, has or shares the

power to vote, or to direct the voting of, shares, provided

that a nenber of a national securities exchange shall not be

deened to be a beneficial owner of securities held directly or

indirectly by it on behalf of another person sol ely because

such nmenber is the record holder of such securities if the

nmenber is precluded by the rules of such exchange fromvoting

27
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Wi thout instruction on contested matters or natters that nmay

affect substantially the rights or privileges of the hol ders

of the securities to be voted. Wien two or nore persons agree

to act together for the purpose of voting their shares of the

corporation, each nenber of the group forned thereby shall be

deened to have acquired beneficial ownership, as of the date

of such agreenment, of all voting shares of the corporation

beneficially owned by any nenber of the group

(3) Notwithstandi ng any other provision of this

section, the articles of incorporation as originally filed or

any anendnent thereto nay limt or elimnate appraisal rights

for any class or series of preferred shares, but any such

[imtation or elimnation contained in an anendnent to the

articles of incorporation that linmts or elininates apprai sa

rights for any of such shares that are outstanding i nmedi ately

prior to the effective date of such anendnent or that the

corporation is or nay be required to issue or sell thereafter

pursuant to any conversi on, exchange, or other right existing

i medi ately before the effective date of such anendnent shal

not apply to any corporate action that becones effective

within 1 year of that date if such action would otherw se

afford appraisal rights.

(4) A shareholder entitled to appraisal rights under

this chapter may not challenge a conpl eted corporate action

for which appraisal rights are avail able unl ess such corporate

action:
(a) Was not effectuated in accordance with the

appl i cabl e provisions of this section or the corporation's

articles of incorporation, bylaws, or board of directors'

resol ution authorizing the corporate action; or

28
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(b) Was procured as a result of fraud or materi al

m srepresentati on.
Section 23. Section 607.1303, Florida Statutes, is
created to read

607. 1303 Assertion of rights by noninees and

benefici al owners. --

(1) A record sharehol der may assert appraisal rights

as to fewer than all the shares registered in the record

shar ehol der' s nane but owned by a beneficial shareholder only

if the record sharehol der objects with respect to all shares

of the class or series owned by the beneficial sharehol der and

notifies the corporation in witing of the nane and address of

each beneficial sharehol der on whose behal f appraisal rights

are being asserted. The rights of a record sharehol der who

asserts appraisal rights for only part of the shares hel d of

record in the record sharehol der's nanme under this subsection

shall be determned as if the shares as to which the record

shar ehol der objects and the record sharehol der's other shares

were registered in the nanes of different record sharehol ders.

(2) A beneficial sharehol der may assert appraisa

rights as to shares of any class or series held on behal f of

t he sharehol der only if such sharehol der

(a) Subnits to the corporation the record

sharehol der's witten consent to the assertion of such rights
no later than the date referred to in s. 607.1322(2)(b)?2.
(b) Does so with respect to all shares of the class or

series that are beneficially owned by the benefici al

shar ehol der.
Section 24. Section 607.1320, Florida Statutes, is
amended to read:

(Substantial rewordi ng of section. See s.

29
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1 607. 1320, Florida Statutes, for present text.)

2 607.1320 Notice of appraisal rights.--

3 (1) |If proposed corporate action described in s.

41 607.1302(1) is to be submitted to a vote at a sharehol ders

5] neeting, the neeting notice nust state that the corporation

6 | has concl uded that sharehol ders are, are not, or nmay be

7| entitled to assert appraisal rights under this chapter. |If the
8 | corporation concludes that appraisal rights are or may be

9| availabl e, a copy of ss. 607.1301-607. 1333 nust acconpany the
10 | neeting notice sent to those record shareholders entitled to
11 | exerci se appraisal rights.

12 (2) In a nerger pursuant to s. 607.1104, the parent

13 | corporation nmust notify in witing all record sharehol ders of
14 | the subsidiary who are entitled to assert appraisal rights

15 ] that the corporate action becane effective. Such notice nust
16 | be sent within 10 days after the corporate action becane

17 | effective and include the materials described in s. 607.1322.
18 (3) |If the proposed corporate action described in s.
19| 607.1302(1) is to be approved ot her than by a sharehol ders
20 | neeting, the notice referred to in s. 607.1320(1) nust be sent
21| to all shareholders at the tine that consents are first
22 | solicited pursuant to s. 607.0704, whether or not consents are
23| solicited fromall sharehol ders, and include the naterials
24 | described in s. 607.1322.
25 Section 25. Section 607.1321, Florida Statutes, is
26 | created to read:
27 607.1321 Notice of intent to denmand paynent. --
28 (1) |If proposed corporate action requiring appraisa
29 | rights under s. 607.1302 is subnitted to a vote at a
30 | sharehol ders' neeting, or is subnmitted to a sharehol der
31| pursuant to a consent vote under s. 607.0704, a sharehol der

30
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1| who wishes to assert appraisal rights with respect to any
2| class or series of shares:
3 (a) Must deliver to the corporation before the vote is
4| taken, or within 20 days after receiving the notice pursuant
5]to s. 607.1320(3) if action is to be taken without a
6 | sharehol der neeting, witten notice of the sharehol der's
7] intent to demand paynent if the proposed action is
8 | ef f ect uat ed.
9 (b) Mist not vote, or cause or pernmt to be voted, any
10 | shares of such class or series in favor of the proposed
11 | acti on.
12 (2) A sharehol der who does not satisfy the requirenents
13 | of subsection (1) is not entitled to paynent under this
14 | chapter.
15 Section 26. Section 607.1322, Florida Statutes, is
16 | created to read:
17 607. 1322 Appraisal notice and form --
18 (1) |If proposed corporate action requiring appraisa
19 | rights under s. 607.1302(1) becones effective, the corporation
20| nust deliver a witten appraisal notice and formrequired by
21 | paragraph (2)(a) to all sharehol ders who satisfied the
22 | requirenents of s. 607.1321. In the case of a nerger under s.
23| 607.1104, the parent nust deliver a witten appraisal notice
24| and formto all record sharehol ders who may be entitled to
25 | assert appraisal rights.
26 (2) The appraisal notice nmust be sent no earlier than
27 | the date the corporate action becane effective and no | ater
28 | than 10 days after such date and nust:
29 (a) Supply a formthat specifies the date that the
30 | corporate action becane effective and that provides for the
31 | sharehol der to state:

31
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1. The sharehol der's nane and address.

2. The nunber, classes, and series of shares as to

whi ch the sharehol der asserts appraisal rights.
3. That the shareholder did not vote for the
transacti on.

4. Vet her the sharehol der accepts the corporation's

of fer as stated in subparagraph (2)(b)4.

5. If the offer is not accepted, the sharehol der's

estimated fair value of the shares and a denand for paynent of

t he sharehol der's estinmated val ue plus interest.
(b) State:
1. Were the formnust be sent and where certificates

for certificated shares nust be deposited and the date by

whi ch those certificates must be deposited, which date nmay not

be earlier than the date for receiving the required formunder
subpar agraph (2)(b) 2.
2. A date by which the corporation nmust receive the

form which date may not be fewer than 40 nor nore than 60

days after the date the subsection (1) appraisal notice and

formare sent, and state that the sharehol der shall have

wai ved the right to demand appraisal with respect to the

shares unless the formis received by the corporation by such

speci fi ed date.

3. The corporation's estinmate of the fair value of the

shar es.
4. An offer to each shareholder who is entitled to

appraisal rights to pay the corporation's estinmate of fair

val ue set forth in subparagraph (2)(b)3.

5. That, if requested in witing, the corporation wll

provide to the sharehol der so requesting, within 10 days after

the date specified in subparagraph (2)(b)2., the nunber of
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1| sharehol ders who return the forns by the specified date and

2| the total nunber of shares owned by them

3 6. The date by which the notice to withdraw under s.

4] 607.1323 nust be received, which date nust be within 20 days

5| after the date specified in subparagraph (2)(b)?2.

6 (c) Be acconpani ed by:

7 1. Financial statenents of the corporation that issued

8 | the shares to be appraised, consisting of a bal ance sheet as

9] of the end of the fiscal year ending not nore than 15 nonths

10| prior to the date of the corporation's apprai sal notice, an

11| incone statenent for that year, a cash flow statenent for that

12 | year, and the latest available interimfinancial statenents,

13 ] if any.

14 2. A copy of ss. 607.1301-607.1333.

15 Section 27. Section 607.1323, Florida Statutes, is

16 | created to read:

17 607. 1323 Perfection of rights; right to wthdraw. --

18 (1) A sharehol der who wi shes to exerci se apprai sa

19 | rights nmust execute and return the formreceived pursuant to

20| s. 607.1322(1) and, in the case of certificated shares,

21 | deposit the shareholder's certificates in accordance with the

22 | terns of the notice by the date referred to in the notice

23 | pursuant to s. 607.1322(2)(b)2. Once a sharehol der deposits

24 | that shareholder's certificates or, in the case of

25| uncertificated shares, returns the executed forns, that

26 | sharehol der loses all rights as a sharehol der, unless the

27 | sharehol der wit hdraws pursuant to subsection (2).

28 (2) A sharehol der who has conplied with subsection (1)

29 | may neverthel ess decline to exercise appraisal rights and

30 | withdraw fromthe apprai sal process by so notifying the

31| corporation in witing by the date set forth in the apprai sa
33
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1| notice pursuant to s. 607.1322(2)(b)6. A shareholder who fails
2| to so withdraw fromthe apprai sal process nay not thereafter
3| withdraw without the corporation's witten consent.
4 (3) A sharehol der who does not execute and return the
5| formand, in the case of certificated shares, deposit that
6 | sharehol der's share certificates if required, each by the date
7| set forth in the notice described in subsection (2), shall not
8| be entitled to paynent under this chapter
9 Section 28. Section 607.1324, Florida Statutes, is
10 | created to read:
11 607. 1324 Sharehol der's acceptance of corporation's
12 | offer.--
13 (1) |If the shareholder states on the formprovided in
14| s. 607.1322(1) that the sharehol der accepts the offer of the
15| corporation to pay the corporation's estimated fair value for
16 | the shares, the corporation shall nmake such paynment to the
17 | shareholder within 90 days after the corporation's receipt of
18 | the formfromthe sharehol der
19 (2) Upon paynent of the agreed val ue, the sharehol der
20| shall cease to have any interest in the shares.
21 Section 29. Section 607.1326, Florida Statutes, is
22 | created to read:
23 607.1326 Procedure if shareholder is dissatisfied with
24 | offer.--
25 (1) A shareholder who is dissatisfied with the
26 | corporation's offer as set forth pursuant to s.
27 | 607.1322(2)(b)4. nmust notify the corporation on the form
28 | provi ded pursuant to s. 607.1322(1) of that sharehol der's
29 | estimate of the fair value of the shares and demand paynment of
30| that estimate plus interest.
31
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1 (2) A shareholder who fails to notify the corporation
2]lin witing of that shareholder's demand to be paid the
3| shareholder's stated estimate of the fair value plus interest
4 | under subsection (1) within the tinefrane set forth in s.
5] 607.1322(2)(b)2. waives the right to demand paynent under this
6 | section and shall be entitled only to the paynent offered by
7| the corporation pursuant to s. 607.1322(2)(b)4.
8 Section 30. Section 607.1331, Florida Statutes, is
9| created to read
10 607.1331 Court costs and counsel fees.--
11 (1) The court in an apprai sal proceedi ng conmenced
12 | under s. 607.1330 shall deternine all costs of the proceeding,
13 | includi ng the reasonabl e conpensati on and expenses of
14 | apprai sers appointed by the court. The court shall assess the
15| costs agai nst the corporation, except that the court nmay
16 | assess costs against all or sone of the sharehol ders demandi ng
17 | appraisal, in anmobunts the court finds equitable, to the extent
18 | the court finds such shareholders acted arbitrarily,
19 | vexatiously, or not in good faith with respect to the rights
20 | provided by this chapter
21 (2) The court in an apprai sal proceeding may al so
22 | assess the fees and expenses of counsel and experts for the
23 | respective parties, in anpunts the court finds equitable:
24 (a) Against the corporation and in favor of any or al
25 | sharehol ders demandi ng appraisal if the court finds the
26 | corporation did not substantially conply with ss. 607.1320 and
27 | 607.1322; or
28 (b) Against either the corporation or a sharehol der
29 | demandi ng appraisal, in favor of any other party, if the court
30| finds that the party against whomthe fees and expenses are
31
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1| assessed acted arbitrarily, vexatiously, or not in good faith
2| with respect to the rights provided by this chapter.
3 (3) If the court in an appraisal proceeding finds that
4| the services of counsel for any sharehol der were of
5| substantial benefit to other shareholders sinilarly situated,
6 | and that the fees for those services should not be assessed
7 | agai nst the corporation, the court may award to such counse
8 | reasonable fees to be paid out of the amounts awarded the
9 | sharehol ders who were benefited.
10 (4) To the extent the corporation fails to nmake a
11 | required paynent pursuant to s. 607.1324, the sharehol der nay
12 | sue directly for the amount owed and, to the extent
13 | successful, shall be entitled to recover fromthe corporation
14 | all costs and expenses of the suit, including counsel fees.
15 Section 31. Section 607.1332, Florida Statutes, is
16 | created to read:
17 607.1332 Disposition of acquired shares. --Shares
18 | acquired by a corporation pursuant to paynent of the agreed
19 | value thereof or pursuant to paynent of the judgnent entered
20| therefor, as provided in this chapter, nay be held and
21 | di sposed of by such corporation as authorized but uni ssued
22 | shares of the corporation, except that, in the case of a
23 | nerger or share exchange, they may be held and di sposed of as
24 | the plan of nerger or share exchange ot herw se provi des. The
25| shares of the surviving corporation into which the shares of
26 | such shar ehol ders denmandi ng apprai sal rights woul d have been
27 | converted had they assented to the nerger shall have the
28 | status of authorized but uni ssued shares of the surviving
29 | corporati on.
30 Section 32. Section 607.1333, Florida Statutes, is
31| created to read
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1 607.1333 Linitation on corporate paynent. --

2 (1) No paynent shall be nade to a sharehol der seeking
3| appraisal rights if, at the tine of paynent, the corporation
4]is unable to neet the distribution standards of s. 607.06401
5| I'n such event, the shareholder shall, at the sharehol der's

6 | option:

7 (a) Wthdraw his or her notice of intent to assert

8 | appraisal rights, which shall in such event be deened

9| withdrawmn with the consent of the corporation; or

10 (b) Retain his or her status as a claimant against the
11 | corporation and, if it is liquidated, be subordinated to the
12 | rights of creditors of the corporation, but have rights

13 | superior to the sharehol ders not asserting appraisal rights,
14 ) and if it is not liquidated, retain his or her right to be
15| paid for the shares, which right the corporation shall be

16 | obliged to satisfy when the restrictions of this section do
17 | not apply.

18 (2) The sharehol der shall exercise the option under
19 | paragraph (1)(a) or (b) by witten notice filed with the
20 | corporation within 30 days after the corporati on has given
21 | witten notice that the paynent for shares cannot be made
22 | because of the restrictions of this section. If the
23 | sharehol der fails to exercise the option, the sharehol der
24 | shall be deened to have withdrawn his or her notice of intent
25| to assert appraisal rights.
26 Section 33. Subsection (1) of section 607.1403
27| Florida Statutes, is anended to read:
28 607.1403 Articles of dissolution.--
29 (1) At any tinme after dissolution is authorized, the
30 | corporation nmay dissolve by delivering to the Departnent of
31| State for filing articles of dissolution which shall be
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executed in accordance with s. 607.0120 and whi ch shall set

setting forth:

(a) The nane of the corporation

(b) The date dissolution was authorized;

(c) If dissolution was approved by the sharehol ders, a
statenent that the nunber cast for dissolution by the
shar ehol ders was sufficient for approval.

(d) If dissolution was approved by the sharehol ders
and if voting by voting groups was required, a statenent that
t he nunber cast for dissolution by the sharehol ders was

sufficient for approval nust be separately provided for each
voting group entitled to vote separately on the plan to
di ssol ve.

Section 34. Section 607.1406, Florida Statutes, is
amended to read:

607. 1406 Known cl ai ns agai nst di ssol ved corporation. --

(1) A dissolved corporation or successor entity, as
defined in subsection (15), may di spose of the known cl ai ns
against it by follow ng the procedures described in
subsections (2), (3), and(4).

(2) The dissol ved corporation or successor entity
shall deliver to each of its known clainmants witten notice of
the dissolution at any tinme after its effective date. The
witten notice shall:

(a) Provide a reasonabl e description of the claimthat
the claimant nay be entitled to assert;

(b) State whether the claimis adnmitted or not
admtted, in whole or in part, and, if admtted:

1. The anount that is adnitted, which may be as of a
gi ven date; and
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1 2. Any interest obligation if fixed by an instrunent
2 | of i ndebtedness;
3 (c) Provide a nmmiling address where a claimmy be
4| sent;
5 (d) State the deadline, which nay not be fewer than
6 | 120 days after the effective date of the witten notice, by
7 | which confirmation of the claimnmust be delivered to the
8 | di ssol ved corporation or successor entity; and
9 (e) State that the corporation or successor entity nay
10 | make distributions thereafter to other claimants and the
11 | corporation's sharehol ders or persons interested as having
12 | been such without further notice.
13 (3) A dissolved corporation or successor entity may
14 | reject, in whole or in part, any claimnmade by a clai mant
15| pursuant to this subsection by nmailing notice of such
16 | rejection to the claimant within 90 days after recei pt of such
17 | claimand, in all events, at |east 150 days before expiration
18 | of 3 years following the effective date of dissolution. A
19 | notice sent by the dissolved corporation or successor entity
20 | pursuant to this subsection shall be acconpanied by a copy of
21 | this section.
22 (4) A dissolved corporation or successor entity
23| electing to follow the procedures described in subsections(2)
24 | and (3) shall also give notice of the dissolution of the
25| corporation to persons with known clains, that are contingent
26 | upon the occurrence or nonoccurrence of future events or
27 | otherwi se conditional or unmatured, and request that such
28 | persons present such clains in accordance with the terns of
29 | such notice. Such notice shall be in substantially the form
30| and sent in the sane manner, as described in subsection (2).
31
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(5) A dissolved corporation or successor entity shal
of fer any clai mrant whose known claimis contingent,

conditional, or unmatured such security as the corporation or
such entity determines is sufficient to provide conpensation
to the claimant if the claimmtures. The dissol ved
corporation or successor entity shall deliver such offer to
the claimant within 90 days after recei pt of such claimand,
in all events, at |east 150 days before expiration of 3 years
following the effective date of dissolution. If the clai mant
of fered such security does not deliver in witing to the

di ssol ved corporation or successor entity a notice rejecting
the offer within 120 days after recei pt of such offer for
security, the clainant is deened to have accepted such
security as the sole source fromwhich to satisfy his or her
cl ai m agai nst the corporation.

(6) A dissolved corporation or successor entity which
has given notice in accordance with subsections (2) and (4)
shal |l petition the circuit court in the county where the
corporation's principal office is |located or was | ocated at
the effective date of dissolution to deternine the anpunt and
formof security that will be sufficient to provide
conpensation to any clainmant who has rejected the offer for
security made pursuant to subsection (5).

(7) A dissolved corporation or successor entity which
has given notice in accordance with subsection (2) shal
petition the circuit court in the county where the
corporation's principal office is located or was | ocated at
the effective date of dissolution to deternine the anpunt and
formof security which will be sufficient to provide
conpensation to clainants whose clains are known to the
corporation or successor entity but whose identities are
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1| unknown. The court shall appoint a guardian ad litemto

2| represent all clainmnts whose identities are unknown in any

3 | proceedi ng brought under this subsection. The reasonabl e fees

4 | and expenses of such guardian, including all reasonabl e expert

5| witness fees, shall be paid by the petitioner in such

6 | proceedi ng.

7 (8) The giving of any notice or naking of any offer

8 | pursuant to the provisions of this section shall not revive

9] any claimthen barred or constitute acknow edgnent by the

10 | di ssol ved corporation or successor entity that any person to

11 | whom such notice is sent is a proper clainmnt and shall not

12 | operate as a wai ver of any defense or counterclaimin respect

13 | of any cl ai masserted by any person to whom such notice is

14 | sent.

15 (9) A dissolved corporation or successor entity which

16 | has foll owed the procedures described in subsections (2)-(7):

17 (a) Shall pay the clains admtted or nmade and not

18 | rejected in accordance with subsection (3);

19 (b) Shall post the security offered and not rejected

20 | pursuant to subsection (5);

21 (c) Shall post any security ordered by the circuit

22 | court in any proceedi ng under subsections (6) and (7); and

23 (d) Shall pay or nmake provision for all other known

24 | obligations of the corporation or such successor entity.

25

26 | Such clainms or obligations shall be paid in full, and any such

27 | provision for paynents shall be made in full if there are

28 | sufficient funds. If there are insufficient funds, such clains

29 | and obligations shall be paid or provided for according to

30| their priority and, anong clainms of equal priority, ratably to

31| the extent of funds legally available therefor. Any renmining
41
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1| funds shall be distributed to the sharehol ders of the

2 | di ssol ved corporation; however, such distribution may not be

3 | made before the expiration of 150 days fromthe date of the

4| last notice of rejections given pursuant to subsection (3). In

5| the absence of actual fraud, the judgnment of the directors of

6 | the dissolved corporation or the governi ng persons of such

7 | successor entity as to the provisions nade for the paynent of

8| all obligations under paragraph (d) is conclusive.

9 (10) A dissolved corporation or successor entity which
10| has not followed the procedures described in subsections (2)
11| and (3) shall pay or nmake reasonabl e provision to pay al
12 | known clains and obligations, including all contingent,

13 | conditional, or unmatured clai ns known to the corporation or

14 | such successor entity and all clains which are known to the

15| di ssol ved corporation or such successor entity but for which

16 | the identity of the claimant is unknown. Such clains shall be

17 | paid in full, and any such provision for paynent made shall be

18 | made in full if there are sufficient funds. If there are

19 | insufficient funds, such clains and obligations shall be paid

20| or provided for according to their priority and, anong cl ai ns

21| of equal priority, ratably to the extent of funds legally

22 | avail able therefor. Any remaining funds shall be distributed

23| to the sharehol ders of the dissolved corporation

24 (11) Directors of a dissolved corporation or governing

25 | persons of a successor entity which has conplied with

26 | subsection (9) or subsection (10) are not personally liable to

27 | the claimants of the dissol ved corporation

28 (12) A sharehol der of a dissolved corporation the

29 | assets of which were distributed pursuant to subsection (9) or

30 | subsection (10) is not liable for any cl ai magainst the

31| corporation in an anmount in excess of such shareholder's pro
42
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rata share of the claimor the anmount distributed to the
shar ehol der, whi chever is |ess.

(13) A sharehol der of a dissolved corporation, the
assets of which were distributed pursuant to subsection (9),
is not liable for any clai magainst the corporation, which

claimis known to the corporation or successor entity,on

which a proceeding is not begun prior to the expiration of 3
years following the effective date of dissolution

(14) The aggregate liability of any sharehol der of a
di ssol ved corporation for clains against the dissolved
corporation arising under this section, s. 607.1407, or

ot herwi se, ray not exceed the anount distributed to the
shar ehol der in dissolution

(15) As used in this section or s. 607.1407, the term
"successor entity" includes any trust, receivership, or other

| egal entity governed by the laws of this state to which the
remai ni ng assets and liabilities of a dissolved corporation
are transferred and which exists solely for the purposes of
prosecuting and defending suits by or against the dissolved
corporation, enabling the dissolved corporation to settle and
cl ose the business of the dissolved corporation, to dispose of
and convey the property of the dissolved corporation, to
di scharge the liabilities of the dissolved corporation, and to
distribute to the dissolved corporation's sharehol ders any
remai ni ng assets, but not for the purpose of continuing the
busi ness for which the dissolved corporation was organi zed.

Section 35. Section 607.1407, Florida Statutes, is
created to read

607. 1407 Unknown cl ai ns agai nst di ssol ved

corporation.--A dissolved corporation or successor entity, as
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defined in s. 607.1406(15), may choose to execute one of the

foll owing procedures to resolve paynent of unknown cl ai ns.

(1) A dissolved corporation or successor entity may

file notice of its dissolution with the Departnent of State on

the formprescribed by the Departnent of State and request

that persons with cl ains agai nst the corporation which are not

known to the corporation or successor entity present themin

accordance with the notice. The notice shall:

(a) State the nane of the corporation and the date of

di ssol uti on;

(b) Describe the information that nust be included in

a claimand provide a nmailing address to which the clai mmy

be sent; and

(c) State that a clai magainst the corporation under

this subsection will be barred unless a proceeding to enforce

the claimis comenced within 4 years after the filing of the

noti ce.
(2) A dissolved corporation or successor entity my,

within 10 days of adopting the articles of dissolution,

publish a "Notice of Corporate Dissolution." The notice shal

appear once a week for 2 consecutive weeks in a newspaper of

general circulation in a county in the state wherein the

corporation owns real or personal property. Such newspaper

shall neet the requirenents as are prescribed by |aw for such

pur poses. The notice shall:

(a) State the nane of the corporation and the date of

di ssol uti on;

(b) Describe the information that nust be included in

a claimand provide a nmailing address to which the clai mmy

be sent; and
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(c) State that a clai magainst the corporation under

this subsection will be barred unless a proceeding to enforce

the claimis comenced within 4 years after the filing of the

noti ce.
(3) |If the dissolved corporation or successor entity

conplies with subsections (1) or (2), the claimof each of the

following claimants is barred unl ess the clai rant commences a

proceeding to enforce the clai magai nst the dissol ved

corporation within 4 years after the filing date:

(a) A claimant who did not receive witten notice

under s. 607.1406(9), or whose claimwas not provided for

under s. 607.1456(10), whether such claimis based on an event

occurring before or after the effective date of dissol ution

(b) A claimant whose claimwas tinely sent to the

di ssol ved corporation but on which no action was taken

(4 A claimnmay be entered under this section

(a) Against the dissolved corporation, to the extent

of its undistributed assets; or

(b) |If the assets have been distributed in

| iquidation, against a sharehol der of the dissol ved

corporation to the extent of such shareholder's pro rata share

of the claimor the corporate assets distributed to such

sharehol der in liquidation, whichever is |ess, provided that

the aggregate liability of any sharehol der of a dissol ved

corporation arising under this section, s. 607.1406, or

ot herwi se may not exceed the anount distributed to the

shar ehol der in dissolution

Nothing in this section shall preclude or relieve the

corporation fromits notification to clai nants otherw se set

forth in this chapter.
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Section 36. Subsections (1) and (2) of section
607. 1422, Florida Statutes, are anended to read:

607. 1422 Reinstatenment follow ng adm nistrative
di ssol ution. --

(1) ta)r A corporation administratively dissol ved under
s. 607.1421 may apply to the Departnent of State for
reinstatenent at any tine after the effective date of
di ssol uti on. The corporation appH—ecation nust subnit a
reinstatenent form prescribed and furni shed by the Depart nment

of State or a current uniform business report signed by the

regi stered agent and an officer or director and all fees then

owed by the corporation, conputed at the rate provided by |aw

at the tine the corporation applies for reinstatenent+

(2) If the Departnent of State determ nes that the
application contains the information required by subsection
(1) and that the information is correct, it shall reinstate
t he corporation eancet—the—<certifiecate—of—dissotution—and
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2| ¢ . . ey e . I F . i

3 I el —of—td e ’ I I

4 | corporation—untder—s—6070504{(2).

5 Section 37. Paragraph (a) of subsection (1) of section

6| 607.1503, Florida Statutes, is anended to read:

7 607. 1503 Application for certificate of authority.--

8 (1) A foreign corporation nay apply for a certificate

9| of authority to transact business in this state by delivering

10| an application to the Departnent of State for filing. Such

11 | application shall be nade on forns prescribed and furnished by

12 | the Departnent of State and shall set forth:

13 (a) The nane of the foreign corporation as long as its

14 | nane satisfies the requirenments of s. 607.0401, but if its

15 | nane does not satisfy such requirenents er—+f—+tsnare—+s

16 | vhavartabte—for—use—+n—this—state, a corporate nane that

17 | otherwi se satisfies the requirenents of s. 607.1506;

18 Section 38. Subsection (2) of section 607.1504,

19| Florida Statutes, is anended to read:

20 607. 1504 Anended certificate of authority.--

21 (2) Such application shall be made within 90 36 days

22 | after the occurrence of any change nentioned in subsection

23| (1), shall be nade on forns prescribed by the Departnent of

24 | State and;shall be executed in accordance with s. 607.0120.

25| The foreign corporation shall deliver with the conpl eted

26 | application, a certificate, or a docunent of sinmlar inport,

27 | authenticated as of a date not nore than 90 days prior to

28 | delivery of the application to the Departnent of State by the

29 | Secretary of State or other official having custody of

30| corporate records in the jurisdiction under the | aws of which

31|it is incorporated, evidencing the amendnent. A translation of
47
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1| the certificate, under oath or affirmati on of the transl ator
2| must be attached to a certificate that is in a |anguage other
3 | than English. The applicati on angd—+fitetd—+n—the—sare—+ranhrer—as
4 | an—ertgrhat—apptHeation—{for—authority,—and shall set forth:
5 (a) The nane of the foreign corporation as it appears
6| on the records of the Departnent of State.
7 (b) The jurisdiction of its incorporation
8 (c) The date it was authorized to do business in this
9| state.
10 (d) If the nane of the foreign corporation has been
11 | changed, the nane relinquished, the new nane, a statenent that
12 | the change of nane has been effected under the | aws of the
13| jurisdiction of its incorporation, and the date the change was
14 | ef f ect ed.
15 (e) If the anmendnent changes its period of duration, a
16 | statenment of such change.
17 (f) If the anmendnent changes the jurisdiction of
18 | incorporation, a statement of such change.
19 Section 39. Subsection (1) of section 607.1506
20| Florida Statutes, is anended to read:
21 607. 1506 Corporate nane of foreign corporation.--
22 (1) A foreign corporation is not entitled to file an
23 | application for a certificate of authority unless the
24 | corporate nane of such corporation satisfies the requirenents
25| of s. 607.0401. If the corporate nane of a foreign corporation
26 | does not satisfy the requirenents of s. 607.0401, the foreign
27 | corporation, to obtain or maintain a certificate of authority
28 | to transact business in this state:
29 (a) My add the word "corporation," "conpany," or
30 | "i ncorporated” or the abbreviation "Corp.," "Inc.,"” "Co.," or
31| the designation "Corp," "lnc," or "Co," er—words—or
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abbreviations—of—tike—i+nport—intanguage;as will clearly

indicate that it is a corporation instead of a natural person,
o partnership, or other business entity te—+ts—corporate—nare
fer—use—+nthis—state; or

(b) May use an alternate nanme to transact business in
this state if its real nanme is unavail abl e and—t—detivers—to

I F F T ey et F
rHts—board—of—directors—executetd—asreqguired—by—s—667+0120+
agdopting—an—atternate—rnane. Any such alternate corporate nane,

adopted for use in this state, shall be cross-referenced to

the real corporate nane in the records of the Division of
Corporations. If the corporation's real corporate nane becones

available in this state or the corporation chooses to change

its alternate nane, a copy of the resolution of its board of

di rectors changing or withdrawing the alternate nane, executed

as required by s. 607.0120, shall be delivered for filing.
Section 40. Section 607.1605, Florida Statutes, is
created to read

607. 1605 Inspection of records by directors. --

(1) A director of a corporation is entitled to inspect

and copy the books, records, and docunents of the corporation

at any reasonable tine to the extent reasonably related to the

perfornmance of the director's duties as a director, including

duties as a nenber of a conmittee, but not for any other

purpose or in any manner that would violate any duty to the

cor porati on.

(2) The circuit court of the county in which the

corporation's principal office or, if none in this state, its

regi stered office is | ocated nmay order inspection and copying

of the books, records, and docunents at the corporation's

expense, upon application of a director who has been refused
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1| such inspection rights, unless the corporation establishes
2| that the director is not entitled to such inspection rights.
3| The court shall dispose of an application under this
4 | subsection on an expedited basis.
5 (3) If an order is issued, the court nmay include
6 | provisions protecting the corporation from undue burden or
7 | expense and prohibiting the director fromusing i nfornmation
8 | obtai ned upon exercise of the inspection rights in a nmanner
9] that would violate a duty to the corporation, and may al so
10| order the corporation to reinburse the director for the
11| director's costs, including reasonable counsel fees, incurred
12 ] in connection with the application
13 Section 41. Paragraphs (g), (h), and (i) of subsection
14 ] (1) of section 607.1622, Florida Statutes, are anmended to
15| read:
16 607. 1622 Annual report for Departnment of State.--
17 (1) Each donestic corporation and each foreign
18 | corporation authorized to transact business in this state
19 | shall deliver to the Departnent of State for filing a sworn
20 | annual report on such forns as the Departnent of State
21 | prescribes that sets forth:
22 tg—Whether—the—corporation—has—t+abirHty—for
23 | ihatangi-blte—taxes—under—s—199-632—Thebepartrnent—ef—State
24 | shaH—annvat-ty—prepare—at+H-st—of—those—corporatioens—that—have
25 | iadieatedho—intang-btre—tax—tabirtHty—and—provide—such—+ist
26 | to—theDepartrent—of—Revenuer
27 (9g) th)y Language permitting a voluntary contribution of
28 | $5 per taxpayer, which contribution shall be transferred into
29 | the El ection Canpai gn Fi nancing Trust Fund. A statenent
30 | providing an explanation of the purpose of the trust fund
31| shall al so be included; and
50
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1 (h) ) Such additional information as nay be necessary
2| or appropriate to enable the Departnent of State to carry out
3| the provisions of this act.

4 Section 42. Subsection (1) of section 607.1907,

5| Florida Statutes, is anended to read:

6 607.1907 Effect of repeal of prior acts.--

7 (1) Except as provided in subsection (2), the repea

8| of a statute by this act does not affect:

9 (a) The operation of the statute or any action taken
10 | under it before its repeal, including, without limting the
11| generality of the foregoing, the continuing validity of any
12 | provision of the articles of incorporation or bylaws of a
13 | corporation authorized by the statute at the tine of its
14 | adopti on;

15 (b) Any ratification, right,remedy, privilege,
16 | obligation, or liability acquired, accrued, or incurred under
17 | the statute before its repeal
18 (c) Any violation of the statute, or any penalty,
19 | forfeiture, or punishnment incurred because of the violation
20 | before its repeal
21 (d) Any proceeding, nerger, consolidation, sale of
22 | assets, reorganization, or dissolution conmenced under the
23| statute before its repeal, and the proceedi ng, nerger
24 | consolidation, sale of assets, reorganization, or dissolution
25| may be conpleted in accordance with the statute as if it had
26 | not been repeal ed.
27 Section 43. Section 607.0903, Florida Statutes, is
28 | repeal ed
29 Section 44. This act shall take effect COctober 1,
30 | 2003.
31
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