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SENATE AMENDVENT
Bill No. CSfor CS for SB 250
Anendnent No. _ Barcode 892432

CHAMBER ACTI ON
Senat e House

Senator Smth noved the foll owing amrendnent:

Senate Amendnent (with title anendnent)
On page 6, line 10, through

page 7, line 12, delete those |ines

and insert:

Section 5. Subsection (1) of section 391.025, Florida
Statutes, is anended to read:

391.025 Applicability and scope. --

(1) This act applies to health services provided to
el igi bl e individuals who are:

(a) Enrolled in the Medicaid program

(b) Enrolled in the Florida Kidcare program and

(c) Uninsured or underinsured, provided that they meet
the financial eligibility requirements established in this
act, and to the extent that resources are appropriated for
their care__and-—-

(d) Infants who receive an award of conpensati on

pursuant to s. 766.31(1).

Section 6. Paragraph (f) is added to subsection (2) of
1
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section 391.029, Florida Statutes, to read:

391.029 Programeligibility.--

(2) The following individuals are financially eligible
for the program

(f) An infant who receives an award of conpensation

pursuant to s. 766.31(1), provided the Florida Birth-Rel ated

Neur ol ogi cal | njury Conpensation Associ ation shall reinburse

the Children's Medical Services Network the state's share of

fundi ng, which funding shall be used to obtain nmatching

federal funds under Title XXl of the Social Security Act.

The departnent nmay continue to serve certain children with
speci al health care needs who are 21 years of age or ol der and
who were receiving services fromthe programprior to April 1
1998. Such children may be served by the departnent unti

July 1, 2000.

Section 7. Section 766.304, Florida Statutes, is
amended to read:

766.304 Administrative |aw judge to determ ne
clains.--The adm nistrative | aw judge shall hear and determ ne
all clainms filed pursuant to ss. 766.301-766.316 and shal
exercise the full power and authority granted to her or himin
chapter 120, as necessary, to carry out the purposes of such
sections. The adm nistrative | aw judge has excl usive
jurisdiction to determine whether a claimfiled under this act
is conpensable. No civil action nay be brought until the
determ nati ons under s. 766.309 have been made by the
adm nistrative law judge. If the admnistrative | aw judge
determines that the claimant is entitled to conpensation from

the association or if the claimant accepts an award i ssued

pursuant to s. 766.31, no civil action may be brought or
2
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continued in violation of the exclusiveness of renedy
provisions of s. 766.303. If it is determned that a claim
filed under this act is not conpensable, neither the doctrine
of collateral estoppel nor res judicata shall prohibit the
claimant from pursuing any and all civil remedi es avail abl e
under conmon | aw and statutory law. The findings of fact and
concl usions of law of the adnministrative |aw judge shall not
be admi ssible in any subsequent proceedi ng; however, the sworn
testinmony of any person and the exhibits introduced into
evidence in the admnistrative case are admi ssible as

i mpeachnent in any subsequent civil action only against a
party to the adm nistrative proceedi ng, subject to the Rules
of Evidence. An award aet+on may not be awarded or paid
breught under ss. 766. 301-766.316 if the claimant recovers

under a settlenent or a final judgnment is entered in a civil

action. The division nmay adopt rules to pronote the efficient
adm ni stration of, and to mnimze the cost associated with,
t he prosecution of clains.

Section 8. Section 766.305, Florida Statutes, is
amended to read:

766.305 Filing of clainms and responses; medica
disciplinary review --

(1) Al clains filed for conpensation under the plan
shal |l comrence by the claimant filing with the division a
petition seeking conpensation. Such petition shall include
the follow ng information

(a) The nanme and address of the | egal representative
and the basis for her or his representation of the injured
i nfant.

(b) The nane and address of the injured infant.

(c) The nane and address of any physician providing

3
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obstetrical services who was present at the birth and the name
and address of the hospital at which the birth occurred.

(d) A description of the disability for which the
claimis made.

(e) The tinme and place the injury occurred.

(f) A brief statement of the facts and circunstances

surrounding the injury and giving rise to the claim

(2) The clainmant shall furnish the division with as

many copies of the petition as required for service upon the
associ ation, any physician and hospital named in the petition,
and the Division of Medical Quality Assurance, along with a
$15 filing fee payable to the Division of Admnistrative
Hearings. Upon receipt of the petition, the division shal
i mredi ately serve the association, by service upon the agent
desi gnated to accept service on behal f of the association, by
regi stered or certified mail, and shall mail copies of the

4
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petition,_ by reqgistered or certified mail, to any physician_

health care provider, and hospital nanmed in the petition, and

furnish a copy by reqular mail to the D vision of Mdica

Quality Assurance, and the Agency for Health Care
Adm ni stration.

(3) The clainmant shall furnish to the executive

director of the Florida Birth-Rel ated Neurol ogica

Conpensation Association one copy of the followi ng information

which shall be filed with the association within 10 days after

the filing of the petition as set forth in s. 766.305(1):

(a) Al available relevant nedical records relating to

the birth-related neurological injury and an identification of

any unavail abl e records known to the clai nant and the reasons

for their unavailability.

(b) Appropriate assessnents, eval uations, and

prognoses and such other records and docunents as are

reasonably necessary for the determination of the anount of

conpensation to be paid to, or on behalf of, the injured

i nfant on account of the birth-related neurol ogi cal injury.

(c) Docunentation of expenses and services incurred to

date, which indicates any paynent nade for such expenses and

servi ces and by whom

(d) Docunentation of any applicable private or

governnental source of services or reinbursement relative to

the inpairnents.

The information contained in paragraphs (a)-(d) is

confidential and exenpt pursuant to the provisions of s.
766. 315(5) (b).
(4)63>r The association shall have 45 days fromthe

date of service of a conplete claim filed pursuant to
5
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subsections (1) and (2), in which to file a response to the
petition and to submt relevant witten information relating
to the issue of whether the injury alleged is a birth-related
neur ol ogi cal injury.

(5) 4 Upon receipt of such petition, the Division of
Medi cal Quality Assurance shall review the infornation therein
and determ ne whether it involved conduct by a physician
l'i censed under chapter 458 or an osteopat hi c physician
l'i censed under chapter 459 that is subject to disciplinary
action, in which case the provisions of s. 456.073 shal
apply.

(6)65>r Upon receipt of such petition, the Agency for
Health Care Admi nistration shall investigate the claim and if
it determnes that the injury resulted from or was aggravated
by, a breach of duty on the part of a hospital in violation of
chapter 395, it shall take any such action consistent with its
di sciplinary authority as rmay be appropri ate.

(7) 6 Any clai mwhich the association determnes to
be conpensabl e nay be accepted for conpensati on, provided that
the acceptance is approved by the admnistrative |aw judge to
whom the claimfor conpensation is assigned.

Section 9. Subsection (4) is added to section 766. 309,
Florida Statutes, to read:

766.309 Determnation of clains; presunption; findings
of administrative |aw judge binding on participants.--

(4) 1If it isinthe interest of judicial econony or if

requested to by the claimant, the admni strative | aw judge nay

bi furcate the proceedi ng, addressi ng conpensability and notice

pursuant to s. 766.316 first and addressi ng any award pursuant

to s. 766.31 in a separate proceedi ng. The adninistrative | aw

judge may issue a final order on conpensability and notice
6
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which is subject to appeal under s. 766.311, prior to issuance

of award pursuant to s. 766.31.

Section 10. Subsection (1) of section 766.31, Florida

Statutes, is anended to read:

766.31 Administrative | aw judge awards for
birth-rel ated neurol ogical injuries; notice of award. --

(1) Upon determning that an infant has sustained a
birth-related neurological injury and that obstetrica
services were delivered by a participating physician at the
birth, the adm nistrative |Iaw judge shall make an award
provi di ng conpensation for the following itenms relative to
such injury:

(a) Actual expenses for nedically necessary and
reasonabl e nmedi cal and hospital, habilitative and training,
famly residential or custodial care, professiona
residential, and custodial care and service, for nedically
necessary drugs, special equipnent, and facilities, and for
related travel. However, such expenses shall not include:

1. Expenses for itens or services that the infant has
received, or is entitled to receive, under the |aws of any

state or the Federal Governnent, including Medicaid, except to

t he extent such exclusion nmay be prohibited by federal |aw.

2. Expenses for itens or services that the infant has
received, or is contractually entitled to receive, fromany
prepai d health plan, health mai ntenance organi zation, or other
private insuring entity.

3. Expenses for which the infant has received
rei nbursenent, or for which the infant is entitled to receive
rei mbursement, under the |aws of any state or the Federa

Covernnent, including Medicaid, except to the extent such

excl usi on may be prohi bited by federal |aw
7
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4. Expenses for which the infant has received
rei nbursement, or for which the infant is contractually
entitled to receive reinbursenent, pursuant to the provisions
of any health or sickness insurance policy or other private

i nsurance program

Expenses incl uded under this paragraph shall be limted to
reasonabl e charges prevailing in the sane community for
simlar treatment of injured persons when such treatnent is
paid for by the injured person

(b)1. Periodic payments of an award to the parents or
| egal guardians of the infant found to have sustained a
birth-rel ated neurol ogi cal injury, which award shall not
exceed $100, 000. However, at the discretion of the
adm nistrative | aw judge, such award nay be made in a | unp
sum

2. A death benefit for the infant in an amunt of
$10, 000 Payrent—for—funeral—expenses—hot—to—exceed—$4-566.

(c) Reasonabl e expenses incurred in connection with
the filing of a claimunder ss. 766.301-766.316, including

reasonabl e attorney's fees, which shall be subject to the
approval and award of the adnministrative law judge. In
determining an award for attorney's fees, the admnistrative
| aw j udge shall consider the foll owi ng factors:

1. The time and | abor required, the novelty and
difficulty of the questions involved, and the skill requisite
to performthe | egal services properly.

2. The fee custonarily charged in the locality for
simlar |egal services.

3. The time limtations inposed by the claimant or the

ci rcunst ances.
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4. The nature and length of the professiona
relationship with the claimant.

5. The experience, reputation, and ability of the
| awyer or |awyers performng services.

6. The contingency or certainty of a fee.

The claimants shall not be |liable for any attorney's fees

incurred in connection with the filing of a clai munder_ss.

766. 301-766. 316 ot her than those fees awarded under this

secti on.

Section 11. Subsection (4) of section 766.314, Florida
Statutes, is amended to read:

766. 314 Assessnents; plan of operation.--

(4) The following persons and entities shall pay into
the association an initial assessment in accordance with the
pl an of operation:

(a) On or before Cctober 1, 1988, each hospita
l'i censed under chapter 395 shall pay an initial assessnent of
$50 per infant delivered in the hospital during the prior
cal endar year, as reported to the Agency for Health Care
Adm ni stration; provided, however, that a hospital owned or
operated by the state or a county, special taxing district, or
other political subdivision of the state shall not be required
to pay the initial assessment or any assessnent required by
subsection (5). The term"infant delivered" includes live
births and not stillbirths, but the termdoes not include
infants delivered by enpl oyees or agents of the board of
trustees, Regents—or those born in a teaching hospital as

defined in s. 408.07, or those born in a teaching hospital as

defined in s. 395.806 that have been deened by the association

as being exenpt from assessnents since fiscal year 1997 to
9
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fiscal year 2001. The initial assessnment and any assessment

i mposed pursuant to subsection (5) rmay not include any infant
born to a charity patient (as defined by rule of the Agency
for Health Care Adninistration) or born to a patient for whom
the hospital receives Medicaid rei nbursenent, if the sum of

t he annual charges for charity patients plus the annua

Medi cai d contractual s of the hospital exceeds 10 percent of
the total annual gross operating revenues of the hospital

The hospital is responsible for docunenting, to the
satisfaction of the association, the exclusion of any birth
fromthe conputati on of the assessnent. Upon denonstration of
financial need by a hospital, the association rmay provide for
instal | ment paynents of assessnents.

(b)1. On or before Cctober 15, 1988, all physicians
i censed pursuant to chapter 458 or chapter 459 as of Cctober
1, 1988, other than participating physicians, shall be
assessed an initial assessnent of $250, which nust be paid no
| ater than Decenber 1, 1988.

2. Any such physician who becones |icensed after
Sept enber 30, 1988, and before January 1, 1989, shall pay into
the association an initial assessment of $250 upon licensure.

3. Any such physician who becones |icensed on or after
January 1, 1989, shall pay an initial assessnent equal to the
nost recent assessment nade pursuant to this paragraph
paragraph (5)(a), or paragraph (7)(b).

4. However, if the physician is a physician specified
in this subparagraph, the assessnent is not applicable:

a. A resident physician, assistant resident physician
or intern in an approved postgraduate training program as
defined by the Board of Medicine or the Board of Osteopathic
Medi ci ne by rule;

10
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b. Aretired physician who has withdrawn fromthe
practice of nedicine but who naintains an active |icense as
evi denced by an affidavit filed with the Department of Health.
Prior to reentering the practice of medicine in this state, a
retired physician as herein defined nust notify the Board of
Medi ci ne or the Board of GOsteopathic Medicine and pay the
appropriate assessments pursuant to this section

c. A physician who holds a limted |license pursuant to
s. 458.317 and who is not being conpensated for nedica
servi ces;

d. A physician who is enployed full time by the United
States Department of Veterans Affairs and whose practice is
confined to United States Department of Veterans Affairs
hospital s; or

e. A physician who is a nmenber of the Arnmed Forces of
the United States and who neets the requirenents of s.

456. 024.

f. A physician who is enployed full time by the State
of Florida and whose practice is confined to state-owed
correctional institutions, a county health departnent, or
state-owned nental health or devel opnental services
facilities, or who is enployed full time by the Departnent of
Heal t h.

(c) On or before Decenber 1 of each year, beginning

January 1, 2003 4988, each physician |icensed pursuant to

chapter 458 or chapter 459 who wi shes to participate in the
Fl orida Birth-Rel ated Neurol ogi cal Injury Conpensation Plan
and who ot herwi se qualifies as a participating physician under
Ss. 766.301-766.316 shall pay an initial assessnment of $5,000.

A physician shall be a participating physician for the entire

calendar vear if such assessnent is paid on or before January
11
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31. However, if the physician is either a resident physician,
assi stant resident physician, or intern in an approved
postgraduate training program as defined by the Board of
Medi ci ne or the Board of Gsteopathic Medicine by rule, and is
supervi sed in accordance w th programrequirenents established
by the Accreditation Council for G aduate Medi cal Education or
t he American Csteopathic Association by a physician who is
participating in the plan, such resident physician, assistant
resident physician, or intern is deened to be a participating
physi ci an wi thout the payment of the assessnent.
Partici pating physicians al so include any enpl oyee of the
board of trustees Regents who has paid the assessnent required
by this paragraph and paragraph (5)(a), and any certified
nurse mdw fe supervised by such enpl oyee. Participating
physi ci ans include any certified nurse mdw fe who has paid 50
percent of the physician assessnent required by this paragraph
and paragraph (5)(a) and who is supervised by a participating
physi ci an who has paid the assessnment required by this
par agraph and paragraph (5)(a). Supervision for nurse m dwi ves
shall require that the supervising physician will be easily
avai | abl e and have a prearranged plan of treatnent for
speci fied patient problenms which the supervised certified
nurse mdwi fe may carry out in the absence of any conplicating
features. Any physician who elects to participate in such
plan on or after January 1, 1989, who was not a participating
physician at the tine of such election to participate and who
ot herwi se qualifies as a participating physician under ss.
766. 301- 766. 316 shall pay an additional initial assessnent
equal to the nost recent assessnment nade pursuant to this
par agr aph, paragraph (5)(a), or paragraph (7)(b).

(d) Any hospital located in any county with a gross

12
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popul ation in excess of 1.1 mllion as of January 1, 2003, as

determ ned by the Agency for Health Care Admi nhistration

pursuant to the Health Care Responsibility Act, may elect to

pay the fee for the participating physician and the certified

nurse mdwife if the hospital first determnes that the

primary notivating purpose for making such paynent is to

ensure coverage for the hospital's patients under the

provi sions of ss. 766.301-766.316, provided no hospital may

restrict any participating physician or nurse mdwife,

directly or indirectly, frombeing on the staff of hospitals

other than the staff of the hospital making such payment. Each

hospital shall file with the association an affidavit setting

forth specifically the reasons why such hospital elected to

nake such paynent on behal f of each partici pating physician

and certified nurse mdw fe. The paynents authorized pursuant

to this paragraph shall be in addition to the assessnent set

forth in paragraph (5)(a).

(Redesi gnat e subsequent sections.)

TI' TLE AMENDMENT

And the title is anended as foll ows:

On page 1, line 21, after the sem col on

insert:
amending s. 391.025, F.S.; including certain
infants as eligible individuals for certain
heal th services; amending s. 391.029, F.S.
providing for financial eligibility under the
Children's Medical Services programfor certain
13
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i nfants; providing certain rei nbursenent and
fundi ng requirenents; anending s. 766. 304,
F.S.; providing additional Iimtations on
certain civil actions; limting certain awards
under certain circunstances; anending s.

766. 305, F.S.; deleting certain infornation
required in a petition; revising certain
copyi ng requirenents; specifying infornmation
required to be provided by a clainmant;
specifying confidentiality of certain
information; anending s. 766.309, F. S
providing for bifurcating certain proceedi ngs
under certain circunstances; providing
procedures; providing authority to an

adm nistrative law judge for certain actions;
amending s. 766.31, F.S., relating to

adm nistrative | aw judge awards for

birth-rel ated neurol ogi cal injuries; excluding
expenses for itens or services received under
Medi cai d; revising the anount of the death
benefit; limting claimants' liability to
expenses awar ded under this section; anendi ng
s. 766.314, F.S.; redefining the term"infant
delivered" to exclude those delivered by

enpl oyees or agents of the board of trustees or
in certain hospitals; revising qualifications
for physician participation in the Florida
Birth-rel ated Neurol ogi cal Injury Conpensation
Plan; providing for certain hospitals to pay
the fee for participation in the plan on behal f
of a participating physician or certified nurse

14
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