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Florida Senate - 2003 SB 2504

By Senator Lawson

6- 1371A- 03 See HB
A bill to be entitled

An act relating to procurenent of persona
property and services; creating s. 287.019,
F.S.; defining "privatization"; requiring the
head of a state agency, prior to the purchase,
| ease, or acquisition of conmodities or
contractual services by privatization, to
conduct an eval uation of the proposed
privatization; requiring the head of a state
agency, subsequent to the purchase, |ease, or
acqui sition of comodities or contractua
services by privatization, to conduct an
eval uation of the privatization; providing
evaluation criteria; requiring the State
Council for Conpetitive Governnent to conduct a
quarterly review of conpl eted agency
privatization evaluations; providing that a
vendor nust be a doniciled state corporation or
have a significant business presence in the
state; providing an effective date.

WHEREAS, a continuing issue in government reformis the
option of privatizing public services, and

WHEREAS, privatization is often proposed as a way to
i mprove public services, with proponents claimng that
privatization can cut government waste, increase enpl oyee
productivity, and save tax dollars, and

VWHEREAS, however, concerns have been raised that
privatization can cost nore than it saves, can lead to the
| oss of public control over governnment services, and may
reduce service quality, and
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WHEREAS, experience has shown that privatization can
work well in sone cases, produces nixed results in others, and
can raise a variety of problens if the process is not well
managed, and

WHEREAS, privatization in Florida is occurring in a
host of public services, ranging fromdelivery of social
services to building roads, and

WHEREAS, Florida is also outsourcing government
prograns and services through public-private partnerships, and

WHEREAS, in these partnerships, which are an
alternative to full privatization, the private sector and
governnment assume joint responsibility for the design and
delivery of public progranms and services, and

WHEREAS, when assessing privatization potential, the
best candi dates are programs where there are clearly defined
tasks to be perfornmed, good unit cost data can be devel oped
for conparison, good quality and quantity neasures are
avail able so that service delivery can be nonitored, and
private sector service providers already exist, and

WHEREAS, it nust also be recognized that it nay be
difficult to privatize many state functions, and

WHEREAS, for exanple, prograns that involve the state's
police power in which issues of fairness and equity are
critical are not good candi dates for privatization, and

WHEREAS, it should be recogni zed that narket
conpetition, rather than privatization itself, produces cost
savi ngs, and

WHEREAS, private conpani es have incentives to reduce
their costs to increase profits and narket share, whereas
gover nment agencies conmonly do not face such conpetition, and
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1 WHEREAS, however, when agenci es have been placed in a
2| conpetitive situation, they have frequently inproved their

3| performance and were able to under-bid private vendors, and
4 WHEREAS, it is in the public interest of the citizens
5] of the State of Florida that a diligent, conprehensive,

6 | ongoing effort at providing realistic assessnents and

7 | evaluations of privatization efforts be undertaken, NOW

8 | THEREFORE,

9

10| Be It Enacted by the Legislature of the State of Florida:

11

12 Section 1. Section 287.019, Florida Statutes, is

13 | created to read:

14 287.019 Privatization evaluation and assessnent. --
15 (1) For the purposes of this section, "privatization"
16 | neans entering into a contract with one or nore private

17 | entities for the purchase, |ease, or acquisition of any

18 | conmmpdity or contractual service required by an agency of the
19 | state under this chapter when

20 (a) It is maintained by the departnent that such

21| coommpdity or contractual service can be provided in a nore
22 | efficient manner by a private entity; and

23 (b) The expenditure by the contracting agency for the
24 | purchase, |l ease, or acquisition of commpdities or contractua
25| services neets or exceeds the threshold anpbunt provided in s.
26 | 287.017 for CATEGORY FI VE

27 1. Twice in any 1l-year period; or

28 2. Four or nore tinmes during any 3-year period.

29 (2) Prior to the purchase, |ease, or acquisition of
30 | any commpdity or contractual service required by an agency of
31| the state under this chapter which neets the definition
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1| provided in subsection (1), the head of the state agency shal
2 | conduct an eval uation of the proposed privatizati on which

3| shall specifically address the potential for the privatization
4)1toresult in a verifiable cost savings. If it is deternined

5| that the proposed privatization will result in a verifiable

6 | cost savings, the eval uation nust ascertain whether the cost
7| savings be will directly attributable to any of the foll ow ng:
8 (a) Lower labor costs than that of the state agency.

9 (b) Reduced regul atory requirenents.

10 (c) Reduced over head.

11 (d) Increased flexibility with respect to the

12 | notivation, reward, and ternination of enpl oyees.

13 (e) Access to better equipnent than that available to
14 | the state agency.

15 (f) The ability to react nmore quickly to changi ng

16 | conditions than the state agency. If so was this ability

17 | attributable to:

18 1. An ability to shift funds to pay unexpected

19 | expenses wi thout the encunbrance of budget transfer authority
20 | under which the state agency nust operate.
21 2. An ability to expand operations nore quickly than
22 | the state agency.
23 (g) Staffing flexibility, including the ability to
24 | obtain specialized expertise by contract or through the hiring
25| of a consultant for one-tine occasional projects.
26 (h) The avoi dance of political factors, which may
27 | include the use of private-sector experts not aligned or
28 | associated with partisan political groups.
29 (i) The avoidance of prohibitive or excessive start-up
30| costs needed to provide appropriate up-front funding for
31| service infrastructure
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(3) One year after entering into a contract for the

purchase, |ease, or acquisition of any commodity or

contractual service required by an agency of the state under

this chapter which neets the definition provided in subsection

(1), the head of the state agency shall conduct an eval uation

of the results of the privatization to determ ne whether the

privatization yielded or failed to yield the projected cost

savi ngs based on the eval uati on conducted pursuant to

subsection (2) prior to entering into the contract, and an

eval uation of the results of the privatization during its

first year which shall specifically address whet her the

privatization resulted in a verifiable cost increase. If it is

determined that the privatization resulted in a verifiable

cost increase, the evaluation nust ascertain whether the cost

increase was directly attributable to any of the foll ow ng:

(a) Reduced public accountability. |If so, did the |ack

of public accountability or reduced public accountability

mani fest itself in increased costs resulting from

1. Lack of public access to service and financial

records naintained by the provider

2. Variations in the quality of services being

provided to citizens.

3. Entering into a contract the termof which was too

| engthy, thus precluding the ability to adjust to a changi ng

condi ti on or circunstance.

4, Aresultant inability to gauge or nonitor poor

perfornmance. I n an instance where such an inability and poor

perfornmance resulted in ternmination of a contract, was

i ncreased cost and or hardship incurred because:

a. The contractor was a sol e-source provider of a

service; or
5
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b. The contractor was providing a service in which no

service disruptions could be tol erat ed.

(b) Service quality problens which include, but are

not limted to:

1. Providing service to only those who do not have

many needs, commonly known as "cream ng."

2. ldentifiable cost-cutting neasures that result in

cost increases, including, but not linmted to, frequent

repl acenent of poorly nmaintai ned equi pnent.

3. Service quality problens that arise fromcontract

defici enci es which include, but are not limted to:

a. Poorly defined responsibilities of the contractor

b. Lack of service quality perfornmance neasures;

c. The absence of penalties for nonperformance;

d The absence of contingency pl ans.

(c) Higher long-termcosts. If so, did the higher

|l ong-termcosts result from

1. The subnmission by the contractor of a lowinitial

bid in order to obtain the contract foll owed by substantially

i ncreasi ng costs in subsequent years when the agency

previously providing the service no |longer has the staff or

authority to performthe servi ce.

2. The acceptance of a contract bid that appears |ow

but is in actuality higher than the in-house costs of the

agency due to the agency's inability to deternine the actua

cost of providing services in-house because of agency

accounting systens which do not allocate all direct and

i ndirect costs to services.

3. Failure in the request for proposals that solicited

the bid for the service to mandate that the contractor achieve

a specified | evel of savings.
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4., Failure of the contract to linmt future price

i ncreases.

(d) Workforce issues including, but not limted to:

1. Enployee layoffs resulting in norale problens.

2. Union challenges to privatization

3. Disruptions resulting frombunping rights when

af fected enpl oyees assune jobs in other areas.

4., Failure of an agency's ability to neet Equa

Enpl oynent Qpportunity goals and subsequent discrinination

chal |l enges resulting frominordi nate nunbers of nminority

groups being renoved fromstate payrolls.

5. Failure in a contract to require the contractor to

guarantee jobs and wages for a linmted tine period.

(6) The State Council for Conpetitive Gover nnent nust

conduct a quarterly review of each conpl et ed agency

privati zation eval uation required pursuant to subsection (3).

The council may authorize the Ofice of Program Policy

Anal ysis and Governnental Accountability to conduct the

guarterly reviews required under this subsection

Section 2. Any other provision of lawto the contrary

notwi t hstandi ng, a contract for services, request for

proposals, or invitation to bid between an agency of the state

and a contract vendor succeeding to the operation of a program

or function of a state agency shall not be executed unless the

vendor is a domiciled corporation in this state or has a

si gni fi cant business presence in the state for the duration of

the contract. For purposes of this section, the term

si gni fi cant busi ness presence" neans a retention of

substantially all of the filled positions previously assigned

to the state agency at substantially the sanme total cash

equi val ent of salaries and benefits.
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Section 3. This act shall take effect upon becoming a
| aw.
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