Florida Senate - 2003 SB 2620

By Senat or Saunders

37-83C- 03

1 A bill to be entitled

2 An act relating to energency health care

3 providers; anending s. 394.461, F.S.; providing
4 penalties for the failure of receiving

5 facilities to indemmify the state; anending s.
6 395.1041, F.S.; providing penalties for the

7 failure of hospitals to indemify the state;

8 anmending s. 401.411, F.S.; providing grounds

9 for which a licensed |life support service or
10 certified enmergency nedical technician or

11 paranedi ¢ nay be subject to discipline;

12 anmending s. 456.072, F.S.; providing grounds
13 for which a health care practitioner may be

14 subject to discipline for failure to indemify
15 the state; anmending s. 627.912, F.S.; requiring
16 the Division of R sk Managenent of the

17 Departnent of Financial Services to report

18 certain claims to the Ofice of Insurance

19 Regul ati on; providing reporting requirenents
20 for clainms; requiring the Ofice of Insurance
21 Regul ation to analyze the clains; requiring the
22 O fice of Insurance Regul ation to make
23 reconmendati ons on a conprehensive risk
24 managenent plan and report to the Legi sl ature;
25 anending s. 766.102, F.S.; redefining terns;
26 anending s. 766.203, F.S.; revising
27 requi renments of expert witnesses used for
28 nedi cal negligence clains subject to presuit
29 i nvestigation for energency services and care
30 clains; anending s. 768.13, F.S.; revising
31 requi rements for extending immnity to civil
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liability for persons providi ng energency care
or treatnment; redefining terns; providing a
standard of conduct applicable to providers for
pur poses of extending inmmunity to civil
liability for persons providing nedical care or
services; providing |egislative findings and
intent; anmending s. 768.28, F.S.; redefining
terns for purposes of determning who is an
agent to which sovereign immunity is waived, to
i ncl ude specified persons and entities;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) is added to section 394. 461
Fl orida Statutes, to read

394. 461 Designation of receiving and treatnent
facilities.--The departnent is authorized to designate and
nmonitor receiving facilities and treatnent facilities and nay
suspend or withdraw such designation for failure to conply
with this part and rul es adopted under this part. Unless
desi gnated by the departnent, facilities are not pernmitted to
hold or treat involuntary patients under this part.

(5) |If the receiving facility fails to indemify the

state after reasonable notice and witten demand to i ndemify

the state in accordance with s. 768.28(9), any state funds

payable to that facility shall be withheld until the facility

satisfies its obligation to indemmify the state or enters into

a repaynent agreenent. |In addition, the departnent may suspend

or withdraw the facility's designation as a receiving facility

2
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1| for failure to satisfy its obligation for repaynent under s.
2| 768.28(9).

3 Section 2. Paragraph (g) is added to subsection (5) of
4 | section 395.1041, Florida Statutes, to read:

5 395. 1041 Access to energency services and care. --

6 (5) PENALTIES. - -

7 (g) |If any hospital fails to indemmify the state after
8 | reasonabl e notice and witten denand to i ndemify the state in
9 | accordance with s. 768.28(9), any state funds payable to that
10| hospital shall be withheld until the facility satisfies its
11 ) obligation to indemmify the state or enters into a repaynent
12 | agreenent. |In addition, the agency shall inpose an

13| adnministrative fine, not to exceed $10,000 per violation of
14 | this section.

15 Section 3. Paragraph (m is added to subsection (1) of
16 | section 401.411, Florida Statutes, to read

17 401.411 Disciplinary action; penalties.--

18 (1) The departnent may deny, suspend, or revoke a

19 | license, certificate, or pernmt or may reprinmand or fine any
20| licensee, certificatehol der, or other person operating under
21| this part for any of the follow ng grounds:
22 (m Failing to performany statutory or |ega
23 | obligation placed upon a licensee or certificateholder. For
24 | purposes of this section, failing to indemify the state in
25| accordance with s. 768.28(9) after reasonable notice and
26 | witten denmand to indemify the state or failure to enter a
27 | repaynent agreenent constitutes a failure to performa
28 | statutory or legal obligation, and the m nimumdisciplinary
29 | action inposed shall be a suspension of the |license or
30| certificate until paynent terns are agreed upon, foll owed by
31
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probation for the duration of the paynent period, and a fine

equal to 10 percent of the defaulted paynent anount.

Section 4. Paragraph (k) of subsection (1) of section
456. 072, Florida Statutes, is anended to read:

456.072 G ounds for discipline; penalties
enf orcenent. - -

(1) The following acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nmay
be taken:

(k) Failing to performany statutory or |ega
obligation placed upon a licensee. For purposes of this
section, failing to repay a student |oan issued or guaranteed
by the state or the Federal Governnment in accordance with the
terns of the loan or failing to conply with service
schol arship obligations shall be considered a failure to
performa statutory or |legal obligation, and the m ni mum
di sciplinary action inposed shall be a suspension of the
license until new paynent terns are agreed upon or the
schol arship obligation is resuned, followed by probation for
the duration of the student |oan or rennining scholarship
obligation period, and a fine equal to 10 percent of the
defaulted | oan anpbunt. Fines collected shall be deposited
into the Medical Quality Assurance Trust Fund. For purposes of

this section, failing to indetmmify the state in accordance

with s. 768.28(9) after reasonable notice and witten denmand

to indemify the state or failure to enter a repaynent

agreenent constitutes a failure to performa statutory or

| egal obligation, and the mninmumdisciplinary action inposed

shal|l be a suspension of the license until paynent terns are

agreed upon, followed by probation for the duration of the

4
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payrment period, and a fine equal to 10 percent of the

defaul ted paynent anount.
Section 5. Subsection (6) is added to section 627.912,
Fl orida Statutes, to read

627.912 Professional liability clainms and actions;
reports by insurers.--
(6) Notwithstandi ng any other provision of lawto the

contrary, the Division of Ri sk Managenent of the Departnent of

Fi nanci al Services nust report in duplicate to the Ofice of

| nsurance Regul ation and the Departnent of Health any claimor

action for damages for personal injuries clained to have been

caused by error, onission, or negligence in the performance of

prof essi onal services provided by an agent of the Agency for
Health Care Administration as provided in s. 768.13(9)(b) 2.
i ncluding practitioners of nedicine |licensed under chapter

458, practitioners of osteopathic nedicine |licensed under

chapter 459, podiatric physicians |licensed under chapter 461

and dentists licensed under chapter 466, or based on a cl ai ned

perfornmance of professional services without consent if the

claimresulted in a final judgnent in any anount or a

settlenent in any anount. The reports required by this section

nmust contain the information required by subsection (3) and

the nane, address, and specialty of the agent of the state

whose performance or professional services are alleged in the

claimor action to have caused personal injury. The Ofice of

I nsurance Regul ation, in conjunction with the Departnent of

Fi nanci al Services, shall analyze and eval uate the nature,

causes, location, cost, and damages involved in such

professional liability cases and shall provide to the

Legi sl ature an annual report of such clainms which outlines

rel evant statistical trends in the data and nakes
5
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reconmendations for the i nplenentati on of a conprehensive risk

managenent plan to reduce the nunber of clains per

practitioner whose negligence is covered under s.
768. 13(9) (b) 2.

Section 6. Subsection (6) of section 766.102, Florida
Statutes, is anended to read:

766. 102 Medical negligence; standards of recovery. --

(6)(a) In any action for damages involving a claim of
negl i gence agai nst a physician |icensed under chapter 458,
ost eopat hi ¢ physician |icensed under chapter 459, podiatric
physician |icensed under chapter 461, or chiropractic
physician |icensed under chapter 460 providi ng energency
wedi-eal services and care in a hospital energency departnent,
the court shall admit expert nedical testinony only from
physi ci ans, osteopathi c physicians, podiatric physicians, and
chiropractic physicians who have had substantial professional
experience within the preceding 5 years while assigned to
provi de energency wetical services and care in a hospita
ener gency departnent.

(b) For the purposes of this subsection

1. The term "energency wedieal services and care"
neans nedi cal screening, exam nation, and evaluation by a

physician, or, to the extent pernitted by applicable |aw, by

ot her appropriate personnel under the supervision of a

physician, to deternine if an energency nedical condition

exists and, if it does, the care, treatnent, or surgery by a

physi ci an necessary to relieve or elinmnate the energency

nedi cal conditi on thoese—+wedica——services—t+eguired—For—the
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1 2. "Substantial professional experience" shall be

2| determ ned by the custom and practice of the manner in which
3 | enmergency nedical coverage is provided in hospital energency
4 | departnents in the sanme or sinilar localities where the

5| al l eged negl i gence occurr ed.

6 Section 7. Subsections (2) and (3) of section 766. 203,
7| Florida Statutes, are anended to read

8 766. 203 Presuit investigation of nedical negligence

9| clains and defenses by prospective parties.--

10 (2) Prior to issuing notification of intent to

11 ) initiate nedical malpractice litigation pursuant to s.

12 | 766. 106, the claimant shall conduct an investigation to

13 | ascertain that there are reasonabl e grounds to believe that:
14 (a) Any naned defendant in the litigation was

15| negligent in the care or treatnent of the clainmant; and

16 (b) Such negligence resulted in injury to the

17 | cl ai mant.

18

19 | Corroboration of reasonable grounds to initiate nedica
20 | negligence litigation shall be provided by the claimant's
21| submission of a verified witten nedical expert opinion froma
22 | nedi cal expert as defined in s. 766.202(5), and, with respect
23| to clainms involving energency services and care as defined in
24| s. 766.102, froman expert who has qualifications required
25| under s. 766.102,at the tinme the notice of intent to initiate
26 | litigation is nailed, which statenent shall corroborate
27 | reasonabl e grounds to support the claimof nedical negligence.
28 (3) Prior toissuing its response to the claimant's
29 | notice of intent to initiate litigation, during the tine
30 | period for response authorized pursuant to s. 766.106, the
31 | defendant or the defendant's insurer or self-insurer shal
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conduct an investigation to ascertain whether there are
reasonabl e grounds to believe that:

(a) The defendant was negligent in the care or
treatnent of the clainmant; and

(b) Such negligence resulted in injury to the
cl ai mant .

Corroboration of |ack of reasonabl e grounds for nedica
negligence litigation shall be provided with any response
rejecting the claimby the defendant's subnission of a
verified witten nedical expert opinion froma nedical expert
as defined in s. 766.202(5), and, with respect to clains

i nvol ving energency services and care as defined in s.

766. 102, from an expert who has qualifications required under

S. 766.102,at the tine the response rejecting the claimis
mai | ed, which statenent shall corroborate reasonabl e grounds
for lack of negligent injury sufficient to support the
response denying negligent injury.

Section 8. Subsection (2) of section 768.13, Florida
Statutes, is anended to read:

768.13 Good Samaritan Act; imunity fromcivil
liability.--

(2)(a) Any person, including those licensed to
practice nedicine, who gratuitously and in good faith renders
energency care or treatnent either in direct response to
energency situations related to and arising out of a public
heal t h energency decl ared pursuant to s. 381.00315, a state of
ener gency whi ch has been declared pursuant to s. 252.36 or at
the scene of an energency outside of a hospital, doctor's
of fice, or other place having proper nedical equipnent,

Wi t hout objection of the injured victimor victins thereof,
8
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shall not be held liable for any civil danages as a result of

such care or treatnent or as a result of any act or failure to
act in providing or arranging further nedical treatnent unless
such care, treatnent, or failure to act is proven to anount to

conduct denpnstrating a reckless disregard for the life or

heal th of the victimwherethepersoh—acts—as—an—ortinary

(b) Except as provided in paragraph (d), any licensed

or certified health care practitioner in a hospital who

provides nedical care or treatnment in a hospital to a patient

or person with whomthe practitioner has no preexisting

provi der-patient relationship, when such care or treatnent is

necessitated by a sudden or unexpected situation or by an

occurrence that denmands i nmedi ate nedical attention, shall not

be held liable for any civil danages as a result of any act or

om ssion relative to that care or treatnent, unless the care

or treatnment is proven to anount to conduct denpnstrating a

reckless disregard for the life or health of the victim

(c) As used in this section, the term"reckl ess

di sregard" neans conduct that was so reckless and lacking in

care that it denpnstrated a conscious disregard for the life

or safety of the person.

(d)1. |In accordance with s. 768.28(9), an energency

nedi cal services provider, physician, hospital, or other

person or entity acting pursuant to obligations inposed by s.

395.1041 or s. 401.45, shall not be held liable for civil

damages as a result of such nedical care or treatnent, unless

it is proven that the energency nedi cal services provider

physi cian, hospital, person, or entity acted in bad faith or

9
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. I . . . w o
efergencies—
2.4- Every energency care facility granted i nmunity

under this paragraph shall accept and treat all energency care
patients within the operational capacity of such facility

wi thout regard to ability to pay, including patients
transferred from another energency care facility or other
health care provider pursuant to Pub. L. No. 99-272, s. 9121
The failure of an energency care facility to conply with this
subpar agraph constitutes grounds for the departnent to
initiate disciplinary action against the facility pursuant to
chapt er 395.

11
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Section 9. Legislative findings and intent.--The

Legislature finds and declares it to be of vital inportance

t hat energency services and care be provided by hospitals,

physi ci ans, and energency nedi cal services providers to every

person in need of such care. The Legislature finds that

energency services and care providers are critical elenents in

responding to di saster and energency situations that m ght

affect our local comunities, state, and country. The

Legi sl ature recogni zes the i nportance of maintaining a viable

system of providing for the energency nedical needs of the

state's residents and visitors. The Legislature and the

Federal Governnment have required such providers of energency

nedi cal services and care to provide energency services and

care to all persons who present to hospitals seeking such

care. The Legislature finds that the Legislature has further

mandat ed that prehospital energency nedical treatnent or

transport may not be deni ed by energency nedi cal services

providers to persons who have or are likely to have an

energency nedical condition. Such governnmental requirenents

have i nposed a unilateral obligation for enmergency services

and care providers to provide services to all persons seeking

energency care without ensuring paynent or other consideration

for provision of such care. The Legislature al so recogni zes

t hat energency services and care providers provide a

si gni fi cant anmpbunt of unconpensated energency nedical care in

furtherance of such governnental interest. The Legislature

finds that a significant proportion of the residents of this
12
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state who are uninsured or are Medicaid or Medicare recipients

are unabl e to access needed health care because health care

providers fear the increased risk of nedical mal practice

liability. The Legislature finds that such patients, in order

to obtain nedical care, are frequently forced to seek care

t hrough providers of energency nedical services and care. The

Legislature finds that providers of energency nedical services

and care in this state have reported significant problens with

both the availability and affordability of professiona

liability coverage. The Legislature finds that nedica

mal practice liability insurance prem uns have increased

dramatically, and a nunber of insurers have ceased providing

nedi cal nal practice coverage for energency nedical services

and care in this state. This results in a functiona

unavailability of mal practice coverage for sone providers of

energency nedi cal services and care. The Legislature further

finds that certain specialist physicians have resigned from

serving on hospital staffs or have otherwi se declined to

provide on-call coverage to hospital energency departnments due

to increased nedical malpractice liability exposure created by

treating such energency departnent patients. It is the intent

of the Legislature that hospitals, energency nedical services

providers, and physicians be able to ensure that patients who

m ght need energency nedi cal services treatnent or

transportati on or who present to hospitals for energency

nmedi cal services and care have access to such needed services.

Section 10. Paragraph (b) of subsection (9) of section
768.28, Florida Statutes, is anended to read:

768. 28 \Wiver of sovereign immunity in tort actions;
recovery limts; limtation on attorney fees; statute of

13
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limtations; exclusions; indemification; risk managenent
pr ogr ans. - -

(9)

(b) As used in this subsection, the term

1. "Enployee" includes any volunteer firefighter

2. "Oficer, enployee, or agent" includes, but is not
limted to:;

a. Any health care provider when providing services
pursuant to s. 766.1115, any nenber of the Florida Health
Services Corps, as defined in s. 381.0302, who provides
unconpensated care to nedically indigent persons referred by
the Departnent of Health, and any public defender or her or
hi s enpl oyee or agent, including, anbng others, an assistant
publ i c defender and an investi gator

b. Any energency health care provider acting pursuant

to obligations inposed by ss. 395.1041 and 401. 45, except for

persons or entities that are otherw se covered under this

section. Energency health care providers are consi dered agents

of the Agency for Health Care Administration and shal

indemify the state for any judgnents, settlenent costs, or

other liabilities incurred, up to the liability linmts set

forth in this chapter. In addition, such agents shall pay al

costs for investigation and litigation, including defense

attorney's fees and expenses, in defense of such clains

incurred by the state.

c. Any energency health care provider who is |licensed

by the state and who fails to indemmify the state after

reasonabl e notice and witten demand to indemmify the state is

subj ect to an energency suspensi on order of the regul ating

authority having jurisdiction over the |licensee.

14
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d. The Departnent of Health shall issue an energency

order suspending the license of any licensee under its

jurisdiction or that of a regulatory board within the

Departnent of Health who, after 30 days followi ng receipt of a

notice fromthe Division of Risk Managenent of the Depart nment

of Financial Services that a licensee has failed to satisfy

his or her obligation to indemify the state or enter into a

repaynent agreenent with the state for costs under this

section, has not conplied. The terms of such agreenent mnust

provi de assurance of repaynent of the obligation that is

satisfactory to the state. For licensees within the Division
of Medical Quality Assurance of the Departnment of Health,
failure to conply with this subsection constitutes grounds for

di sci plinary action under each respective practice act and

under s. 456.072(1) (k). For licensees and certificatehol ders

under part |IIl of chapter 401, failure to conply with this

subsection constitutes grounds for disciplinary action under
s. 401.411(1)(m.
e. |If the energency health care provider is |icensed

under chapter 395 and has failed to indemmify the state after

reasonabl e notice and witten demand to i ndemify the state,

any state funds payable to the licensed facility shall be

withheld until the facility satisfies its obligation to

indemify the state or enters into a repaynent agreenent. The

terns of such an agreenent nmust provide assurance of repaynment

of the obligation which is satisfactory to the state. In

addition, the Agency for Health Care Adninistration shal

i npose an adnministrative fine, not to exceed $10, 000 per

violation of this section.

f. This section does not apply to any energency health

care provider that has failed after reasonable notice and
15
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witten demand to indemmify the state or to enter into a

repaynment agreenent as provided in this section.

g. As used in this subsection, the term

(1) "Enmergency health care providers" includes al

persons and entities providing services pursuant to

obligations inposed by ss. 395.1041 and 401. 45, except those

persons or entities that are otherw se covered under this

section. The term i ncl udes:

(A) An energency nedical services provider |licensed

under chapter 401 and persons operating as enpl oyees or agents

of such an energency nedi cal services provider

(B) A hospital l|icensed under chapter 395 and persons

operating as enpl oyees or agents of such a hospital

(O A physician |licensed under chapter 458, chapter
459, chapter 460, or chapter 461
(D) A physician assistant |icensed under chapter 458

or chapter 459.

(E) An energency nedical technician or paranedic

certified under chapter 401

(F) A registered nurse, nurse nidwife, |licensed

practical nurse, or advanced regi stered nurse practitioner

licensed or registered under part | of chapter 464.

(G A nmdwife licensed under chapter 467

(H A health care professional association and its

enpl oyees or agents or a corporate nedical group and its

enpl oyees or agents.

(1) Any student or nedical resident who is enrolled in

an accredited programor |licensed programthat prepares the

student for licensure or certification in any one of the

professions |listed in sub-sub-sub-subparagraphs (Q-(Q, the

programthat prepares the student for |licensure or
16
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certification, and the entity responsible for training of the

student or nedical resident.

(J) Any receiving facility designated under chapter

394 and persons operating as enpl oyees or agents of the

receiving facility when providing energency treatnent to a

person presented for evaluation in accordance with chapter
394.

(K) Any other person or entity that is providing

services pursuant to obligations inposed by s. 401.45 or s.
395. 1041.
(1) "Enmergency nedical services" neans anbul ance

assessnent, treatnment, or transport services provided pursuant
to obligations inposed by s. 401.45 or s. 395.1041; al
screeni ng, exani nation, and eval uati on by a physician

hospital, or other person or entity acting pursuant to

obligations inposed by s. 395.1041; and the care, treatnent,

surgery, or other nedical services provided, whether as an

outpatient or inpatient, to relieve or elimnate the energency

nedi cal condition, including all nedical services to elininate

the likelihood that the enmergency nedical condition wll

deteriorate or recur without further nedical attention within

a reasonabl e period of tine.

Section 11. This act shall take effect upon beconming a
| aw, and applies to any cause of action accruing on or after
t hat date.

17
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2 SENATE SUMVARY

3 Anmends provisions relating to health care providers.
Provi des penalties for the failure of receiving ]

4 facilities to |ndenn|fY the state. Provides penalties for
the failure of hospitals to indemify the state. Provides

5 grounds for which a licensed |ife support service or
certified energency nmedi cal techni ci an or paranedi ¢ nmay

6 be subject to discipline. Provides grounds for which a
health care practitioner nmay be subject to discipline for

7 failure to |ndenn|f¥ the state. Requires the Division of
Ri sk Managenent o he Departnent of Financial Services

8 to report certain clains to the Ofice of Insurance
Regul ati on., Provides reporting requirenents for clains.

9 ReQuires the Ofice of Insurance Regulation to analyze
the clainms. Requires the Ofice of I'nsurance Regul ation

10 to nmake recommendati ons on a conprehensive risk
managenent plan and report to the Legi sl ature, Revises

11 requirenments of expert wtnesses used for nedica
negl i gence cl ai ns subject to presuit _investigation for

12 energency services and care clains. Revises requirenents
for extending immunity to civil liability for persons

13 provi di ng energency care or treatnent. Provides a
st andar d”of conduct appllcab!e to providers for purposes

14 of extending immunity to civil liability for persons .
Prov!dlng nedi cal care or services. Provides |egislative

15 indings and i ntent. Redefines terns for purposées of.
determning who is an agent to which sovereign i munity

16 is waived, "to include specified persons and éentities.
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