Florida Senate - 2003 SB 2700
By Senat or Canpbel

32-1038-03 See HB 1749
1 A bill to be entitled
2 An act relating to probate and trusts and
3 statutes of limtation; anending s. 731.103,
4 F.S.; providing that the fact that a m ssing
5 person was subject to a specific peril of death
6 is evidence for a finding of a presunptive
7 deat h; amending ss. 731.201 and 731.303, F.S.
8 revising the conflict of interest standard in
9 the definitions of "beneficiary," "devisee,"
10 "interested person," and in judicial orders
11 bi nding the trustee; anending s. 732.217, F.S.
12 elimnating the requirenent that property be
13 honest ead property to be excepted fromthe
14 application of the Florida Uniform D sposition
15 of Community Property Rights at Death Act;
16 anending s. 732.502, F.S.; providing that
17 mlitary testanentary instrunents executed
18 pursuant to federal law are valid in this
19 state; amending s. 732.603, F.S.; revising
20 provisions with respect to antil apse
21 provi sions; anmending s. 733.205, F.S.; revising
22 provisions with respect to the probate of
23 notarial wills; anmending s. 733.212, F. S
24 revising provisions with respect to the notice
25 of adm nistration; anending s. 733.2121, F. S
26 revising the tinme in which notice to creditors
27 nmust be served; anending s. 733.608, F.S.
28 revising provisions with respect to the genera
29 power of the personal representative; anending
30 s. 733.609, F.S.; revising provisions with
31 respect to awardi ng taxable costs and
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1 attorney's fees with respect to inproper

2 exerci se of power or the breech of fiduciary

3 duty; anending s. 734.1025, F.S., to conformto
4 the anendnent to s. 732.502, F.S.; anending s.
5 735.2063, F.S.; revising provisions with

6 respect to notice to creditors; anending s.

7 737.106, F.S.; revising provisions with respect
8 to revocable trust prior to dissolution of

9 marriage; anmending s. 737.2035, F.S.; revising
10 provisions with respect to costs and attorney's
11 fees in trust proceedings; anending s. 737.204,
12 F.S.; revising provisions with respect to

13 proceedi ngs for review of enpl oynent of agents
14 and revi ew of conpensation of trustee and

15 enpl oyees of trust; anmending s. 737.404, F.S.
16 revising provisions with respect to powers

17 exercisable by joint trustees; creating s.

18 737.6035, F.S.; providing antil apse provisions
19 With respect to inter vivos trusts under
20 certain circunstances; anending s. 737.627,
21 F.S.; revising provisions with respect to costs
22 and attorney's fees; anending s. 95.031, F. S
23 i ncludi ng constructive fraud in actions based
24 upon fraud for statute-of-limtations
25 conput ati on; providing such anendnents are
26 renedi al in nature and have retrospective
27 effect; reenacting ss. 709.08 and 717. 1243,
28 F.S., to incorporate by reference the anendnent
29 of s. 731.201, F.S.; reenacting ss. 660. 46,
30 731.302, 737.303, and 737.307, F.S., to
31 i ncorporate by reference the anmendnent to s.
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1 731.303, F.S.; reenacting s. 382.025, F.S., to

2 i ncorporate by reference the anmendnent to s.

3 732.502, F.S.; reenacting ss. 732.604 and

4 732.801, F.S., to incorporate by reference the

5 anmendnent to s. 732.603, F.S.; reenacting s.

6 733.701, F.S., to incorporate by reference the

7 anmendnent to s. 733.2121, F.S.; reenacting s.

8 63.182, F.S., to incorporate by reference the

9 anmendnent to s. 95.031, F.S.; providing an

10 ef fective date.

11

12 | Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Subsection (3) of section 731.103, Florida
15| Statutes, is anended to read:

16 731.103 Evidence as to death or status.--1In

17 | proceedi ngs under this code, the rules of evidence in civil
18 | actions are applicable unless specifically changed by the

19 | code. The following additional rules relating to deternination
20| of death and status are applicabl e:

21 (3) A person who is absent fromthe place of his or
22 | her last known domicile for a continuous period of 5 years and
23 | whose absence is not satisfactorily explained after diligent
24 | search and inquiry is presuned to be dead. The person's death
25| is presuned to have occurred at the end of the period unless
26 | there is evidence establishing that death occurred earlier

27 | Evi dence showi ng that the absent person was exposed to a

28 | specific peril of death may be a sufficient basis for the

29 | court determning at any tine after such exposure that he or
30| she died less than 5 years after the date on which his or her
31 | absence conmrenced. A petition for this deternination shall be
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1| filed in the county in Florida where the decedent maintai ned
2| his or her donicile or in any county of this state if the

3 | decedent was not a resident of Florida at the tinme his or her
4 | absence commenced.

5 Section 2. Subsections (2), (9), and (21) of section
6| 731.201, Florida Statutes, are anended to read

7 731.201 Ceneral definitions.--Subject to additiona

8| definitions in subsequent chapters that are applicable to

9| specific chapters or parts, and unless the context otherw se
10| requires, in this code, in s. 409.9101, and in chapters 737,
11| 738, and 744:

12 (2) "Beneficiary" neans heir at lawin an intestate
13 | estate and devisee in a testate estate. The term "beneficiary"
14 | does not apply to an heir at |aw or a devisee after that

15| person's interest in the estate has been satisfied. In the

16 | case of a devise to an existing trust or trustee, or to a

17 | trust or trustee described by will, ra—the—absence—of—a

18 | eenfHet—oefinterest—of—thetrust—the trustee is a

19 | beneficiary of the estate. Except as otherw se provided in

20| this subsection, the beneficiary of the trust is not a

21 | beneficiary of the estate of which that trust or the trustee
22| of that trust is a beneficiary. However, if each trustee is
23| al so a personal representative of the estate, the beneficiary
24 | or beneficiaries of the trust as defined in s. 737.303(4)(b)
25| shall be regarded as a beneficiary of the estate Arowhrer—of—a
26 | benretieirat—interest—inathe—trust—is—abenrefHerary—of—the—trust
27 | apd—s—nrtheabserceof—a—confiet—ofinterest—of thetrust—
28 | not—a—benefiectrary—of—the—estate.

29 (9) "Devisee" neans a person designated in a will or
30| trust to receive a devise. Except as otherw se provided in

31| this subsection,in the case of a devise to an existing trust

4
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1| or trustee, or to a trust or trustee of a trust described by
2| will, the trust or trustee, rather than the beneficiaries of
3| the trust,is the devisee. However, if each trustee is also a
4 | personal representative of the estate, the beneficiary or

5| beneficiaries of the trust as defined in s. 737.303(4)(b)

6 | shall be regarded as a devi see Fhe—benefteiraries—of—the—trust
7 | are—rnot—devi-sees.

8 (21) "lInterested person" nmeans any person who may

9 | reasonably be expected to be affected by the outcone of the
10 | particul ar proceeding involved. |In any proceeding affecting
11| the estate or the rights of a beneficiary in the estate, the
12 | personal representative of the estate shall be deened to be an
13 | interested person. In any proceeding affecting the expenses of
14 | the admi nistration and obligations of a decedent's estate, or
15 ] any clains described in s. 733.702(1),the trustee of a trust
16 | described in s. 733.707(3) is an interested person in the

17 | adninistration of the grantor's estate. The term does not

18 | include a beneficiary who has received conplete distribution
19 | The neaning, as it relates to particular persons, nay vary

20| fromtinme to tinme and nust be deternined according to the

21 | particul ar purpose of, and matter involved in, any

22 | proceedi ngs.

23 Section 3. Section 731.303, Florida Statutes, is

24 | anended to read:

25 731.303 Representation.--In the adm nistration of or
26 | in judicial proceedings involving estates of decedents or

27 | trusts, the follow ng apply:

28 (1) Persons are bound by orders binding others in the
29 | foll owi ng cases:

30 (a) Oders binding the sole holder or all cohol ders of
31| a power of revocation or a general, special, or linmted power

5
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1| of appointnent, including one in the formof a power of
2 | anmendnent or revocation to the extent that the power has not
3 | becone unexercisable in fact, bind all persons to the extent
4| that their interests, as persons who nmay take by virtue of the
5| exerci se or nonexercise of the power, are subject to the
6 | power.
7 (b) To the extent there is no conflict of interest
8 | between them or anobng the persons represented:
9 1. Oders binding a guardian of the property bind the
10 | ward.
11 2. Oders binding a trustee bind beneficiaries of the
12 | trust in proceedings to probate a will, in establishing or
13| adding to a trust, in reviewing the acts or accounts of a
14 | prior fiduciary, and in proceedings involving creditors or
15| other third parties. However, for purposes of this section, a
16 | conflict of interest shall be deened to exist when each
17 | trustee of a trust that is a beneficiary of the estate is al so
18 | a personal representative of the estate.
19 3. Oders binding a personal representative bind
20 | persons interested in the undistributed assets of a decedent's
21 | estate, in actions or proceedings by or against the estate.
22 (c) An unborn or unascertai ned person, or a mnor or
23 | any ot her person under a legal disability, who is not
24 | otherwi se represented is bound by an order to the extent that
25| person's interest is represented by another party having the
26 | same or greater quality of interest in the proceedi ng.
27 (2) Oders binding a guardi an of the person shall not
28 | bind the ward.
29 (3) I n juthetrat proceedi ngs involving the
30| administration of estates or trusts, notice is required as
31| foll ows:

6
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(a) Notice as prescribed by | aw the—Fteri+da—Prebate
Rates shall be given to every interested person, or to one who
can bind the interested person as described in paragraph
(1) (a) or paragraph (1)(b). Notice nay be given both to the
i nterested person and to another who can bind himor her

(b) Notice is given to unborn or unascertai ned persons
who are not represented pursuant to paragraph (1)(a) or
paragraph (1) (b) by giving notice to all known persons whose
interests in the proceedings are the sane as, or of a greater
gual ity than, those of the unborn or unascertai ned persons.

(4) If the court determines that representation of the
i nterest woul d otherwi se be i nadequate, the court may, at any
time, appoint a guardian ad litemto represent the interests
of an incapacitated person, an unborn or unascertai ned person
a minor or any other person otherw se under a | ega
disability, or a person whose identity or address i s unknown.
If not precluded by conflict of interest, a guardian ad litem
may be appointed to represent several persons or interests.

(5) When a sol e holder or cohol der of a general
special, or linmted power of appointnment, including an
exerci sabl e power of anendnent or revocation over property in
an estate or trust, is bound by:

(a) Agreenents, waivers, consents, or approvals; or

(b) Accounts, trust accountings, or other witten
reports that adequately disclose nmatters set forth therein,

then all persons who may take by virtue of, and whose
interests are subject to, the exercise or nonexercise of the
power are also bound, but only to the extent of their
interests which could otherwi se be affected by the exercise or

nonexerci se of the power.

7
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Section 4. Subsection (2) of section 732.217, Florida
Statutes, is anended to read:

732.217 Application.--Sections 732.216-732.228 apply
to the disposition at death of the follow ng property acquired
by a married person

(2) Real property, except horesteat—antd real property
held as tenants by the entirety, which is located in this
state, and which:

(a) Was acquired with the rents, issues, or incone of,
the proceeds from or in exchange for, property acquired as,
or which becane and renai ned, community property under the
| aws of another jurisdiction; or

(b) |Is traceable to that community property.

Section 5. Subsections (3) and (4) of section 732.502,
Florida Statutes, are renunbered as subsections (4) and (5),
respectively, and a new subsection (3) is added to that
section, to read

732.502 Execution of wills.--Every will nust be in
writing and executed as foll ows:

(3) Any will executed as a mlitary testanentary

i nstrunent in accordance with Section 1044d of Title 10 United

States Code, Chapter 53, by a person who is eligible for

mlitary legal assistance is valid as a will in this state.

Section 6. Paragraph (c) of subsection (1) and
par agraph (c) of subsection (2) of section 732.603, Florida
Statutes, are anended to read

732.603 Antil apse; deceased devi see; class
gifts.--Unless a contrary intention appears in the wll:

(1) |If a devisee or a beneficiary of a trust created
by a will who is a grandparent, or a |lineal descendant of a
grandparent, of the testator

8
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(c) Is required by the will or by operation of law to

be treated as havi ng predeceased the testator

then the descendants of the devisee or beneficiary take per
stirpes in place of the deceased devisee or beneficiary. A
person who woul d have been a devisee under a class gift if
that person had survived the testator shall be a devisee for
pur poses of this section whether that person died before or
after the execution of the will.

(2) If a devisee or a beneficiary of a trust created
by a will who is not a grandparent, or a descendant of a
grandparent, of the testator

(c) Is required by the will or by operation of law to

be treated as havi ng predeceased the testator

then the testanentary disposition to the devi see or
beneficiary shall |apse unless an intention to substitute
anot her appears in the wll.

Section 7. Subsection (1) of section 733.205, Florida
Statutes, is anended to read:

733.205 Probate of notarial wll.--

(1) When a copy of a notarial will in the possession
of a notary entitled to its custody in a foreign state or
country, the laws of which state or country require that the
Will remain in the custody of the notary, duly authenticated
by the notary, whose official position, signature, and seal of
office are further authenticated by an American consul, vice
consul, or other Anerican consular officer wthin whose
jurisdiction the notary is a resident, or whose official

position, signature, and seal of office have been

aut henticated according to the requirenments of the Hague
9
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1| Convention of 1961,is presented to the court, it nay be

2| admitted to probate if the original could have been admtted

3| to probate in this state.

4 Section 8. Paragraph (c) of subsection (1) of section
5| 733.212, Florida Statutes, is anended to read:

6 733.212 Notice of administration; filing of

7 | objections. --

8 (1) The personal representative shall pronptly serve a
9| copy of the notice of adnministration on the foll ow ng persons
10 | who are known to the personal representative:

11 (c) The trustee of any trust described in s.

12| 733.707(3) and each beneficiary of the trust as defined in s.
13| 737.303(4)(b), if each trustee is al so a persona

14 | representative of the estate; and

15

16 | in the manner provided for service of formal notice, unless

17 | served under s. 733.2123. The personal representative nay

18 | sinmlarly serve a copy of the notice on any devi sees under a
19 | known prior will or heirs or others who claimor may claiman
20| interest in the estate.

21 Section 9. Subsection (1) of section 733.2121, Florida
22 | Statutes, is anended to read:

23 733.2121 Notice to creditors; filing of clains.--

24 (1) Unless creditors' clains are otherw se barred by
25| s. 733.710, the personal representative shall pronptly publish
26| a notice to creditors. The notice shall contain the nane of

27 | the decedent, the file nunber of the estate, the designation
28 | and address of the court in which the proceedi ngs are pendi ng,
29 | the nane and address of the personal representative, the nane
30 | and address of the personal representative's attorney, and the
31| date of first publication. The notice shall state that

10
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O N DMWNPRER O

da Senate - 2003 SB 2700
38-03 See HB 1749

creditors nust file clains against the estate with the court
during within the tinme periods set forth in s. s5-733.702 and
733—746, or be forever barred.

Section 10. Subsection (2) of section 733.608, Florida
Statutes, is anended, and subsections (3)-(13) are added to
t hat section, to read

733.608 Ceneral power of the persona
representative. --

(2) |If property that reasonably appears to the
personal representative to be protected honestead is not
occupi ed by iIn—the—possession—of a person who appears to have
an interest in the property, the personal representative is
aut hori zed, but not required, to take possession of that
property for the limted purpose of preserving, insuring, and
protecting it for the person having an interest in the
property herr—or—devisee, pending a determination of its
honestead status. |f the personal representative takes

possessi on of that property, any rents and revenues nay be
coll ected by the personal representative for the account of
the heir or devisee, but the personal representative shal
have no duty to rent or otherw se nake the property
producti ve.

(3) |If the personal representative expends funds or

incurs obligations to preserve, maintain, insure, or protect

the property referenced in subsection (2), the persona

representative shall be entitled to a lien on that property

and its revenues to secure repaynent of those expenditures and

obligations incurred. These expenditures and obligations

incurred, including, but not Ilinited to, fees and costs, shal

constitute a debt owed to the personal representative that is

char ged agai nst and which nay be secured by a lien on the
11
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protected honestead, as provided in this section. The debt

shal | include any anounts paid for these purposes after the

decedent's death and prior to the personal representative's

appointnent to the extent later ratified by the persona

representative in the court proceeding provided for in this

secti on.
(a) On the petition of the personal representative or

any interested person, the court having jurisdiction of the

admi ni stration of the decedent's estate shall adjudicate the

anmount of the debt after formal notice to the persons

appearing to have an interest in the property.

(b) The persons having an interest in the protected

honest ead shall have no personal liability for the repaynent

of the above noted debt. The personal representative may

enforce paynent of the debt through any of the foll ow ng

net hods:
1. By foreclosure of the lien as provided in this

secti on;
2. By offset of the debt against any other property in

t he personal representative's possession that otherw se woul d

be distributable to any person having an interest in the

protected honestead, but only to the extent of the fraction of

the total debt owed to the personal representative the

nunerator of which is the value of that person's interest in

the protected honestead and t he denom nator of which is the

total value of the protected honestead; or

3. By offset of the debt against the revenues fromthe

protected honestead recei ved by the personal representative.

(4) The personal representative's lien shall attach to

the property and take priority as of the date and tine a

notice of that lien is recorded in the official records of the
12
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county where that property is located and the |lien may secure

expendi tures and obligations incurred, including, but not

limted to, fees and costs nade before or after recording the

notice. The notice of lien may be recorded prior to the

adj udi cation of the anount of the debt. The notice of lien

al so shall be filed in the probate proceeding but failure to

do so shall not affect the validity of the lien. A copy of the

notice of lien shall be served by formal notice upon each

person appearing to have an interest in the property. The

notice of lien shall state:

(a) The nane and address of the persona

representative and the personal representative's attorney;

(b) The legal description of the property;

(c) The nane of the decedent and al so, to the extent

known to the personal representative, the nane and address of

each person appearing to have an interest in the property; and

(d) That the personal representative has expended or

is obligated to expend funds to preserve, nmintain, insure,

and protect the property and that the |lien stands as security

for recovery of those expenditures and obligations incurred,

including, but not linmted to, fees and costs.

Substantial conpliance with the foregoi ng provisions shal

render the notice in conportrment with this section

(5) The lien shall term nate upon the earliest of:

(a) Recording a satisfaction or rel ease signed by the

personal representative in the official records of the county

where the property is |ocated;

(b) The discharge of the personal representative when

the estate adm nistration is conplete;

13
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(c) One year fromthe recording of the lien in the

official records unless a proceeding to deternine the debt or

enforce the lien has been filed; or

(d) The entry of an order releasing the lien

(6) Wthin 14 days after receipt of the witten

request of any interested person, the personal representative

shal|l deliver to the requesting person at a place desi gnhated

in the witten request an estoppel letter setting forth the

unpai d bal ance of the debt secured by the lien referred to in

this section. After conplete satisfaction of the debt secured

by the lien, the personal representative shall record within

30 days after conplete paynent, a satisfaction of the lien in

the official records of the county where the property is

located. If a judicial proceeding is necessary to conpe

conpliance with the provisions of this subsection, the

prevailing party shall be entitled to an award of attorney's

f ees and costs.

(7) The lien created by this section may be forecl osed

in the manner of foreclosing a nortgage under the provisions
of chapter 702.
(8) In any action for enforcenent of the debt

described in this section, the court shall award taxable costs

as in chancery actions, including reasonable attorney's fees.

(9) A personal representative entitled to recover a

debt for expenditures and obligations incurred, including, but

not linted to, fees and costs, under this section may be

relieved of the duty to enforce collection by an order of the

court finding:

(a) That the estimated court costs and attorney's fees

in collecting the debt will approximate or exceed the anount

of the recovery; or

14
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(b) That it is inpracticable to enforce collection in

view of the inprobability of collection

(10) A personal representative shall not be liable for

failure to attenpt to enforce collection of the debt if the

personal representative reasonably believes it would have been

econom cally inpracticabl e.

(11) The personal representative shall not be liable

for failure to take possession of the protected honmestead or

to expend funds on its behalf. In the event that the property

is deternined by the court not to be protected honestead,

subsections (2)-(10) shall not apply and any liens previously

filed shall be deened rel eased upon recording of the order in

the official records of the county where the property is

| ocat ed.
(12) Upon the petition of an interested party to

accommpdate a sale or the encunbrance of the protected

honestead, the court nmay transfer the lien provided for in

this section fromthe property to the proceeds of the sale or

encunbrance by requiring the deposit of the proceeds into a

restricted account subject to the lien. The court shall have

continuing jurisdiction over the funds deposited. The

transferred lien shall attach only to the anobunt asserted by

t he personal representative and any proceeds in excess of that

anmount shall not be subject to the lien or otherw se

restricted under this section. Alternatively, the persona

representative and the apparent owners of the protected

honestead nay agree to retain in escrow the anbunt demanded as

rei mbursenent by the personal representative, to be held there

under the continuing jurisdiction of the court pending a fina

determ nation of the anobunt properly reinbursable to the

personal representative under this section
15
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1 (13) This act shall apply to estates of decedents

2| dying after the date on which this act becones a | aw.

3 Section 11. Section 733.609, Florida Statutes, is

4 | anended to read:

5 733.609 | nproper exercise of power; breach of

6| fiduciary duty. --

7 (1) A personal representative's fiduciary duty is the

8| sane as the fiduciary duty of a trustee of an express trust,
9| and a personal representative is liable to interested persons
10| for danage or loss resulting fromthe breach of this duty. In
11| all actions for breach of fiduciary duty or challenging the
12 | exercise of or failure to exercise a personal representative's
13 | powers, the court shall award taxable costs as in chancery

14 | actions, including attorney's fees.

15 (2) When awardi ng taxable costs, including attorney's
16 | fees, under this section, the court in its discretion nay

17 | direct paynent froma party's interest, if any, in the estate
18 | or enter a judgnent which may be satisfied fromother property
19| of the party, or both.

20 (3) This section shall apply to all proceedings

21 | coomenced hereunder after the effective date, w thout regard
22 | to the date of the decedent's death.

23 Section 12. Subsection (1) of section 734.1025

24| Florida Statutes, is anended to read:

25 734.1025 Nonresident decedent's testate estate with
26 | property not exceeding $50,000 in this state; determ nation of
27 | clains. --

28 (1) When a nonresident decedent dies testate and

29 | | eaves property subject to admnistration in this state the
30 | gross val ue of which does not exceed $50,000 at the date of
31| death, the foreign personal representative of the estate

16
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1| before the expiration of 2 years after the decedent's death

2| my file in the circuit court of the county where any property
3|is located an authenticated transcript of so nmuch of the

4| foreign proceedings as will show the will and beneficiaries of
5] the estate, as provided in the Florida Probate Rules. The

6| court shall adnmit the will and any codicils to probate if they
7] comply with s. 732.502(1),e+ (2), or (3)

8 Section 13. Section 735.2063, Florida Statutes, is

9 | anended to read:

10 735.2063 Notice to creditors. --

11 (1) Any person who has obtained an order of summary
12 | adninistration may publish a notice to creditors according to
13| the relevant requirenents of s. 733.2121, notifying al

14 | persons having clains or denands agai nst the estate of the

15 | decedent that an order of summary adninistration has been

16 | entered by the court. The notice shall specify the total value
17 | of the estate and the nanes and addresses of those to whomit
18 | has been assigned by the order

19 (2) |If proof of publication of the notice is filed

20| with the court, all clains and denmands of creditors agai nst

21 | the estate of the decedent who are not known or are not

22 | reasonably ascertainabl e shall be forever barred unless the
23 | clainms and demands are filed with the court within 3 nonths
24 | after the first publication of the notice.

25 Section 14. Section 737.106, Florida Statutes, is

26 | anended to read:

27 737.106 Revocable trust prior to dissolution of

28 | marriage.--Unless the trust instrument or the judgnent for

29 | dissolution of marriage or divorce expressly provides

30| otherwise, if a revocable trust is executed by a husband or

31| wife as settlor prior to annulnent of the nmarriage or entry of

17
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a judgnment for dissolution of marriage or divorce of settlor
fromsettlor's spouse, then any provision of the trust which
affects the settlor's divereed spouse will becone void upon
annul nent of the marriage or entry of the judgnment of

di ssol ution of marriage or divorce, and any such trust will be
admi ni stered and construed as if the settlor's divereed spouse
had died on the date of the annul nent or upon entry of the

judgnent for dissolution of marriage or divorce.
Section 15. Subsection (2) of section 737.2035,
Fl orida Statutes, is anended to read:
737.2035 Costs and attorney's fees in trust
pr oceedi ngs. - -
(2) Any attorney who has rendered services to a trust
may be awar ded reasonabl e conpensation fromthe trust. The

attorney may apply to the court for an order awarding

attorney' s fees, and, after notice and service upon the
trustee and all beneficiaries entitled to an accounting under
S. 737.303, the court shall enter its order on the fee
appl i cati on.

Section 16. Section 737.204, Florida Statutes, is
amended to read:

737.204 Proceedings for review of enploynent of agents
and revi ew of conpensation of trustee and enpl oyees of
trust.--

(1) After notice to all interested persons, the court
may review the propriety of the enploynment by a trustee of any
person, including any attorney, auditor, investnment adviser
or other specialized agent or assistant, and the
reasonabl eness of any the conpensation paid to that e%—aﬁy

person or to to

t he trustee for—his—or—her—own—Sservices—Aperson—who—has
18
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(2) If the settlor's estate is being probated, and the

settlor's trust or the trustee of the settlor's trust is a

beneficiary under the settlor's will,the trustee, any person

enpl oyed by the trustee the—attoerney, or any interested person
may have the propriety of enploynent and the reasonabl eness of

t he conpensation of the trustee or any person enpl oyed by the
trustee determined in the probate proceedi ng.
(3) The burden of proof of propriety of the enpl oynent

and the reasonabl eness of the conpensation shall be upon the

trustee and the person enployed by the trustee. Any person who

is deternined to have recei ved excessive conpensation froma

trust for services rendered nay be ordered to make appropriate

r ef unds tn—any—proeceeding—under—this—sectiton—thepetitioner
shatH—ei-ther:-

(4) Court proceedings to deternine reasonabl e

conpensation of a trustee or any person enployed by a trustee,

if required, are a part of the trust adm nistration process.

The costs, including attorney's fees, of the person assum ng
19
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t he burden of proof of propriety of the enpl oynent and

r easonabl eness of the conpensation shall be determ ned by the

court and paid fromthe assets of the trust unless the court

finds the conpensation paid or requested to be substantially

unr easonabl e. The court shall direct fromwhich part of the

trust assets the conpensation shall be paid Personrs—given
. dedi o . e —be] w "
ofders—entered—on—thepetition.

(5) The court nmmy determ ne reasonabl e conpensati on

for a trustee or any person enployed by a trustee without

receiving expert testinony. Any party may offer expert

testinony after notice to interested persons. |f expert

testinony is offered, a reasonable expert witness fee shall be

awarded by the court and paid fromthe assets of the trust.

The court shall direct fromwhich part of the trust assets the

fee shall be paid.

(6) Persons given notice as provided in this section

shal |l be bound by all orders entered on the petition

(7) In a proceeding pursuant to subsection (2), the

petitioner may serve formal notice as provided in the Florida

Probate Rul es, and such notice shall be sufficient for the

court to acquire jurisdiction over the person receiving it to

the extent of the person's interest in the trust.
Section 17. Subsection (1) of section 737.404, Florida
Statutes, is anended to read:

737.404 Powers exercisable by joint trustees;
liability.--

(1) Any power vested in three or nore trustees nay be
exercised by a majority, but a trustee who has not joined in
exercising a power is not liable to the beneficiaries or to
others for the consequences of the exercise, and a dissenting

20
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trustee is not liable for the consequences of an action aet in
which the dissenting trustee he—er—she joins at the direction
of the majority of the trustees if the dissent is dissenting
trustee expressed his—er—her—di-ssent in witing to the other

afy—of—hi-s—oer—her cotrustees at or before the tine of the
acti on jeinder.

Section 18. Section 737.6035, Florida Statutes, is
created to read

737.6035 Antil apse; deceased trust beneficiary; class

gifts.--Unless a contrary intention appears in the inter vivos

trust:
(1) |If a beneficiary of an inter vivos trust who is a

grandparent, or a lineal descendant of a grandparent, of the

grantor:
(a) |Is dead at the tine of the execution of the inter

vivos trust or at the termnation of a trust interest created

by an inter vivos trust;

(b) Fails to survive the grantor; or

(c) Is required by the inter vivos trust or by

operation of law to be treated as having predeceased the

grant or;

then the descendants of the trust beneficiary take per stirpes

in place of the deceased beneficiary. A person who woul d have

been a trust beneficiary under a class gift if that person had

survived the grantor shall be a trust beneficiary for purposes

of this section regardl ess of whether that person died before

or after the execution of the inter vivos trust.

(2) If atrust beneficiary of an inter vivos trust who

is not a grandparent, or a descendant of a grandparent, of the

grantor:
21
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(a) |Is dead at the tine of the execution of the inter

vivos trust or at the termnation of a trust interest created

in an inter vivos trust;

(b) Fails to survive the grantor; or

(c) Is required by the inter vivos trust or by

operation of law to be treated as having predeceased the

grantor;

then the trust disposition to the trust beneficiary shal

| apse unless an intention to substitute another appears in the

inter vivos trust.

(3) This section shall apply to all inter vivos trusts

and anendnents to those trusts executed on or after the

ef fective date of this section
Section 19. Section 737.627, Florida Statutes, is
amended to read:
737.627 Costs and attorney's fees.--
(1) In all actions for breach of fiduciary duty or

chal | engi ng the proper exercise of, or failure to exercise, a

trustee's powers, the court shall award taxable costs as in
chancery actions, including attorney's fees.
(2) When awardi ng taxable costs, including attorney's

fees, under this section, the court, in its discretion, nay

di rect paynent froma party's interest, if any, in the trust

or enter a judgrment which may be satisfied fromother property

of the party, or both.

(3) This section shall apply to all proceedings

described in subsection (1) comenced after the effective date

of this act, without regard to the date the trust was created

or the date of the settlor's death.

22
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Section 20. Paragraph (a) of subsection (2) of section
95.031, Florida Statutes, is anmended to read:

95.031 Conputation of tine.--Except as provided in
subsection (2) and in s. 95.051 and el sewhere in these
statutes, the tine within which an action shall be begun under
any statute of limtations runs fromthe tine the cause of
action accrues.

(2)(a) An action founded upon fe+ fraud under s.
95.11(3), including constructive fraud, nust be begun within

the period prescribed in this chapter, with the period running
fromthe tine the facts giving rise to the cause of action
wer e di scovered or should have been di scovered with the
exerci se of due diligence, instead of running fromany date
prescribed el sewhere in s. 95.11(3), but in any event an
action for fraud under s. 95.11(3) nust be begun within 12
years after the date of the conmmi ssion of the alleged fraud,
regardl ess of the date the fraud was or shoul d have been
di scover ed.

Section 21. The anendnents to section 95.031, Florida

Statutes, are renedial in nature and shall have retrospective

ef fect.

Section 22. For the purpose of incorporating the
amendnent to section 731.201, Florida Statutes, in references
thereto, subsection (8) of section 709.08, Florida Statutes,
is reenacted to read:

709.08 Durable power of attorney.--

(8) STANDARD OF CARE. - - Except as ot herwi se provided in
paragraph (4)(e), an attorney in fact is a fiduciary who nust
observe the standards of care applicable to trustees as
described in s. 737.302. The attorney in fact is not liable to
third parties for any act pursuant to the durable power of

23
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1| attorney if the act was authorized at the tine. If the

2 | exercise of the power is inproper, the attorney in fact is
3|liable to interested persons as described in s. 731.201 for

4 | danage or loss resulting froma breach of fiduciary duty by

5] the attorney in fact to the sane extent as the trustee of an
6 | express trust.

7 Section 23. For the purpose of incorporating the

8 | anendnent to section 731.201, Florida Statutes, in references
9| thereto, subsection (1) of section 717.1243, Florida Statutes,
10| is reenacted to read:

11 717.1243 Small estate accounts. --

12 (1) A claimfor unclained property nade by a

13 | beneficiary, as defined in s. 731.201, of a deceased owner

14 | need not be acconpani ed by an order of a probate court if the
15| clainmant files with the departnent an affidavit, signed by al
16 | beneficiaries, stating that all the beneficiaries have

17 | ami cably agreed anpong thensel ves upon a division of the estate
18 | and that all funeral expenses, expenses of the last ill ness,
19 | and any other |awful clains have been paid. If the owner died
20| testate, the claimshall be acconpanied by a copy of the will.
21 Section 24. For the purpose of incorporating the
22 | anendnent to section 731.303, Florida Statutes, in references
23| thereto, subsections (3) and (10) of section 660.46, Florida
24 | Statutes, are reenacted to read:
25 660. 46 Substitution of fiduciaries.--
26 (3) Unless a waiver or consent shall be filed in the
27 | proceedi ngs as provided in subsection (4), the provisions of
28 | s. 731.301(1) and (2) shall apply with respect to notice of
29 | the proceedings to all persons who are then cofiduciaries with
30| the original fiduciary, other than a person joining as a
31| petitioner in the proceedings; to all persons naned in the

24
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governing instrunent as substitutes or successors to the
fiduciary capacity of the original fiduciary; to the persons
then living who are entitled under the governing instrunent to
appoi nt a substitute or successor to act in the fiduciary
capacity of the original fiduciary; to all vested
beneficiaries of the fiduciary account; and to all then-living
originators of the governing instrunent. Unless a waiver or
consent shall be filed in the proceedings as provided in
subsection (4), the provisions of s. 731.301 shall apply with
respect to notice to all contingent beneficiaries of the
fiduciary account. Only the persons or classes of persons
described in the foregoing provisions of this subsection shal
be deened to be interested persons for the purposes of this
section and the proceedings and notices provided for in this
section; and the provisions of ss. 731.301(3) and 731. 303(3),
(4), and (5), relating to notice requirenents, the effect of
notice, and representation of interests, shall apply to the
proceedi ngs provided for in this section

(10) A beneficiary has received a final trust
di scl osure docunent or a limtation notice if, when the
beneficiary is an adult, it is received by himor her or if,
when the beneficiary is a mnor or a disabled person, it is
received by his or her representative as defined in s.

731. 303.

Section 25. For the purpose of incorporating the
amendnent to section 731.303, Florida Statutes, in references
thereto, section 731.302, Florida Statutes, is reenacted to
read:

731.302 Waiver and consent by interested
person. - - Subsequent to the filing of a petition for
adm ni stration, an interested person, including a guardian ad

25
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litem administrator ad |litem guardian of the property,
personal representative, trustee, or other fiduciary, or a
sol e holder or all coholders of a power of revocation or a
power of appointnent, nmay waive, to the extent of that
person's interest or the interest which that person
represents, subject to the provisions of ss. 731.303 and
733.604, any right or notice or the filing of any docunent,
exhibit, or schedule required to be filed and may consent to
any action or proceeding which may be required or permtted by
t hi s code.

Section 26. For the purpose of incorporating the
amendnent to section 731.303, Florida Statutes, in references
t hereto, paragraphs (d) and (e) of subsection (4) of section
737.303, Florida Statutes, are reenacted to read:

737.303 Duty to informand account to
beneficiaries.--The trustee shall keep the beneficiaries of
the trust reasonably inforned of the trust and its
adm nistration. The trustee's duty to i nformand account
includes, but is not limted to, the follow ng:

(4)

(d) A beneficiary or the beneficiary's representative,
as defined in s. 731.303, nmay waive, in witing, the trustee's
duty to account under paragraph (a).

(e) Al rights provided a beneficiary under this
section may be asserted by a |l egal representative or natura
guardi an of the beneficiary. Notice under subsection (1) and a
trust accounting under paragraph (a) provided to a
representative of the beneficiary as defined in s. 731.303
shal |l bind the beneficiary, and the trustee shall not be
required to provide such notice or trust accounting to any
beneficiary who woul d be bound by an order binding on a

26
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representative of the beneficiary under s. 731.303, if such
notice or trust accounting, respectively, is provided to that
representative

Section 27. For the purpose of incorporating the
amendnent to section 731.303, Florida Statutes, in references
t hereto, subsection (4) of section 737.307, Florida Statutes,
is reenacted to read:

737.307 Limtations on proceedi hgs agai nst trustees
after beneficiary receives trust disclosure docunents. --

(4) A beneficiary has received a trust disclosure
docunent or a linmtation notice if, being an adult, it is
received by the beneficiary or if, being a mnor, disabled
person, or person who may take by virtue of the exercise or
nonexerci se of a power of appointnent, it is received by the
beneficiary's representative as defined in s. 731.303.

Section 28. For the purpose of incorporating the
amendnent to section 732.502, Florida Statutes, in references
t hereto, paragraph (a) of subsection (2) of section 382.025,
Fl orida Statutes, is reenacted to read:

382.025 Certified copies of vital records;
confidentiality; research. --

(2) OTHER RECORDS. - -

(a) The departnent shall authorize the issuance of a
certified copy of all or part of any marriage, dissolution of
marriage, or death or fetal death certificate, excluding that
portion which is confidential and exenpt fromthe provisions
of s. 119.07(1) as provided under s. 382.008, to any person
requesting it upon receipt of a request and paynent of the fee
prescribed by this section. A certification of the death or
fetal death certificate which includes the confidential
portions shall be issued only:

27
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1. To the registrant's spouse or parent, or to the
registrant's child, grandchild, or sibling, if of |egal age,
or to any person who provides a will that has been executed
pursuant to s. 732.502, insurance policy, or other docunent
t hat denonstrates his or her interest in the estate of the
registrant, or to any person who provi des docunentation that
he or she is acting on behalf of any of them

2. To any agency of the state or |ocal governnent or
the United States for official purposes upon approval of the
departnent; or

3. Upon order of any court of conpetent jurisdiction

Section 29. For the purpose of incorporating the
amendnent to section 732.603, Florida Statutes, in references
thereto, section 732.604, Florida Statutes, is reenacted to
read:

732.604 Failure of testanentary provision.--

(1) Except as provided in s. 732.603, if a devise
other than a residuary devise fails for any reason, it becones
a part of the residue.

(2) Except as provided in s. 732.603, if the residue
is devised to two or nore persons and the devise to one of the
residuary devisees fails for any reason, that devise passes to
the other residuary devisee, or to the other residuary
devi sees in proportion to their interests in the residue.

Section 30. For the purpose of incorporating the
amendnent to section 732.603, Florida Statutes, in references
t hereto, paragraph (a) of subsection (3) of section 732.801
Fl orida Statutes, is reenacted to read:

732.801 Disclainer of interests in property passing by
will or intestate succession or under certain powers of
appoi ntnent. - -

28
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1 (3) DI SPCSITION OF DI SCLAI MED | NTERESTS. - -
2 (a) Unless the decedent or a donee of a power of
3 | appoi nt rent has ot herwi se provided by will or other
4 | appropriate instrunent with reference to the possibility of a
5| disclainer by the beneficiary, the interest disclained shal
6 | descend, be distributed, or otherw se be disposed of in the
7 | sane manner as if the disclainmnt had died i nmedi ately
8 | preceding the death or other event that caused the
9] disclaimant's interest to becone indefeasibly fixed both in
10| quality and quantity. The disclainer shall relate to that date
11| for all purposes, whether recorded before or after the death
12 | or other event. An interest in property disclainmed shall never
13| vest in the disclaimant. If the provisions of s. 732.603 would
14 | have been applicable had the disclaimant in fact died
15| imedi ately preceding the death or other event, they shall be
16 | applicable to the disclained interest.
17 Section 31. For the purpose of incorporating the
18 | anendnent to section 733.2121, Florida Statutes, in references
19 | thereto, section 733.701, Florida Statutes, is reenacted to
20 | read:
21 733.701 Notifying creditors.--Unless creditors' clains
22 | are otherwi se barred by s. 733.710, every persona
23 | representative shall cause notice to creditors to be published
24 | and served under s. 733.2121
25 Section 32. For the purpose of incorporating the
26 | anendnent to section 95.031, Florida Statutes, in references
27 | thereto, section 63.182, Florida Statutes, is reenacted to
28 | read:
29 63.182 Statute of repose.--Notw thstanding s. 95.031
30| or s. 95.11 or any other statute:
31
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1 (1) An action or proceeding of any kind to vacate, set
2| aside, or otherwise nullify a judgnent of adoption or an

3 | underlying judgnent term nating parental rights on any ground,
4 | including duress but excluding fraud, shall in no event be

5| filed nore than 1 year after entry of the judgnent termnating
6 | parental rights.

7 (2) An action or proceeding of any kind to vacate, set
8 | aside, or otherwise nullify a judgnment of adoption or an

9 | underlying judgnent term nating parental rights on grounds of
10| fraud shall in no event be filed nore than 2 years after entry
11| of the judgnent term nating parental rights.

12 Section 33. This act shall take effect upon beconming a
13 | I aw
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