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SENATE AMENDVENT
Bill No. CS for SB 2750

Anendnent No. ~~ Barcode 573372
CHAMBER ACTI ON
Senat e House
17/ PD 2R

05/ 01/ 2003 11: 48 AM

Senat or Peaden noved the foll owi ng amendnent:

Senate Amendnent (with title anendnent)
On page 13, line 6, through

page 27, line 31, delete those |ines

and insert:

Section 8. Paragraph (b) of subsection (1) of section
456. 0375, Florida Statutes, is anended to read:

456. 0375 Registration of certain clinics;
requi renents; discipline; exenptions.--

(1)

(b) For purposes of this section, the term"clinic"
does not include and the registration requirenents herein do
not apply to:

1. Entities licensed or registered by the state
pursuant to chapter 390, chapter 394, chapter 395, chapter
397, chapter 400, chapter 463, chapter 465, chapter 466,
chapter 478, chapter 480, or chapter 484.

2. Entities exenpt fromfederal taxation under 26

US C s. 501(c)(3) and community college and university
1
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3. Sole proprietorships, group practices,
partnershi ps, or corporations that provide health care
services by licensed health care practitioners pursuant to
chapters 457, 458, 459, 460, 461, 462, 463, 466, 467, 484,
486, 490, 491, or part |, part III, part X part XIl, or part
XI'V of chapter 468, or s. 464.012, which are wholly owned by
licensed health care practitioners or the |icensed health care
practitioner and the spouse, parent, or child of a |licensed
health care practitioner, so long as one of the owners who is
a licensed health care practitioner is supervising the

adm nistrative services performed therein and is legally

responsible for the entity's conpliance with all federal and
state laws. However, no health care practitioner may supervise

the health care delivery services beyond the scope of the

practitioner's license. Supervision of the admnistrative

services for conpliance with federal and state laws is

different and distinct fromsupervision of the delivery of

health care services. Health care delivery is the sole

responsibility of the health care practitioner delivering

health care services.

4, dinical facilities affiliated with an accredited

nedi cal _school at which training is provided for nedica

students, residents, or fellows.

Section 9. Paragraph (a) of subsection (4) of section
456. 039, Florida Statutes, is amended to read:

456. 039 Designated health care professionals;
information required for licensure.--

(4)(a) An applicant for initial licensure nmust submt
a set of fingerprints to the Departrment of Health in
accordance with s. 458.311, s. 458.3115, s. 458.3124, s-—
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458313, s. 459.0055, s. 460.406, or s. 461.006.

Section 10. Subsection (4) of section 456.041, Florida
Statutes, is amended to read:

456.041 Practitioner profile; creation.--

(4) The Departnent of Health shall include, with
respect to a practitioner |icensed under chapter 458 or
chapter 459, a statenent of how the practitioner has el ected
to conmply with the financial responsibility requirenents of s.
458. 320 or s. 459.0085. The departnment shall include, wth
respect to practitioners subject to s. 456.048, a statenent of
how the practitioner has elected to conply with the financia
responsibility requirenents of that section. The departnent
shall include, with respect to practitioners |licensed under
chapter 458, chapter 459, or chapter 461, information relating
to liability actions which has been reported under s. 456.049
or s. 627.912 within the previous 10 years for any paid claim
of $50, 000 or nore that—exeeeds—$5-600. Such cl ains

information shall be reported in the context of conparing an

i ndi vidual practitioner's clains to the experience of other
practitioners within the sanme specialty, or profession if the
practitioner is not a specialist, to the extent such
information is available to the Departnent of Health. If
information relating to a liability action is included in a
practitioner's practitioner profile, the profile nmust al so
include the follow ng statement: "Settlenent of a clai mnay
occur for a variety of reasons that do not necessarily reflect
negati vely on the professional conpetence or conduct of the
practitioner. A paynent in settlement of a medica
mal practice action or clai mshould not be construed as
creating a presunption that nedical nal practice has occurred.”
Section 11. Subsection (1) of section 456.049, Florida
3
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Statutes, is amended to read:

456.049 Health care practitioners; reports on
professional liability clains and actions. --

(1) Any practitioner of medicine |icensed pursuant to
the provisions of chapter 458, practitioner of osteopathic
medi ci ne |icensed pursuant to the provisions of chapter 459,
podi atric physician |icensed pursuant to the provisions of
chapter 461, or dentist |licensed pursuant to the provisions of
chapter 466 shall report to the departnent any claimor action
for damages for personal injury alleged to have been caused by
error, omssion, or negligence in the performance of such
i censee' s professional services or based on a clai ned
performance of professional services w thout consent if the
clai mwas not covered by an insurer required to report under

S. 627.912 and the claimresulted in:

(a) A final judgnent of $50,000 or nore or, for a
dentist licensed under chapter 466, a final judgnent of

$25, 000 or nore +A—any—areunt.

(b) A settlenent of $50,000 or nore or, for a dentist

i censed under chapter 466, a settlenent of $25,000 or nore i+

any—areURt.

(c) A final disposition not resulting in paynent on

behal f of the |icensee.

Reports shall be filed with the departnment no later than 60
days follow ng the occurrence of any event listed in paragraph
(a), paragraph (b), or paragraph (c).

Section 12. Paragraph (a) of subsection (7) and
subsection (16) of section 456.057, Florida Statutes, are

anended to read:

456. 057 Ownership and control of patient records;
4
2:47 PM  04/27/ 03 s2750clc- 02j 05




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE ANMENDVENT
Bill No. CS for SB 2750
Amendrment No. _~ Barcode 573372

report or copies of records to be furnished.--

(7)(a)l. The department may obtain patient records
pursuant to a subpoena without witten authorization fromthe
patient if the department and the probable cause panel of the
appropriate board, if any, find reasonabl e cause to believe
that a health care practitioner has excessively or
i nappropriately prescribed any controll ed substance specified
in chapter 893 in violation of this chapter or any
prof essional practice act or that a health care practitioner
has practiced his or her profession below that |evel of care,
skill, and treatment required as defined by this chapter or
any professional practice act and also find that appropriate,
reasonabl e attenpts were nmade to obtain a patient rel ease

However, if the matter under investigation was reported to the

departnent as a professional liability claimor action

pursuant to s. 456.049 or s. 627.912, an attenpt to obtain a

patient release is not required

2. The departnent may obtain patient records and
i nsurance information pursuant to a subpoena without witten
aut horization fromthe patient if the department and the
probabl e cause panel of the appropriate board, if any, find
reasonabl e cause to believe that a health care practitioner
has provi ded i nadequate nedi cal care based on term nati on of
i nsurance and al so find that appropriate, reasonable attenpts
were rmade to obtain a patient rel ease

3. The department may obtain patient records, billing
records, insurance information, provider contracts, and al
attachnents thereto pursuant to a subpoena w thout witten
authorization fromthe patient if the departnent and probabl e
cause panel of the appropriate board, if any, find reasonable
cause to believe that a health care practitioner has submtted

5
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aclaim statement, or bill using a billing code that woul d
result in paynment greater in anount than woul d be paid using a
billing code that accurately describes the services performed,
requested paynment for services that were not performed by that
health care practitioner, used information derived froma
witten report of an autonobile accident generated pursuant to
chapter 316 to solicit or obtain patients personally or

t hrough an agent regardl ess of whether the information is
derived directly fromthe report or a sumrary of that report
or fromanother person, solicited patients fraudul ently,

recei ved a ki ckback as defined in s. 456.054, violated the
patient brokering provisions of s. 817.505, or presented or
caused to be presented a fal se or fraudul ent insurance claim
within the meaning of s. 817.234(1)(a), and also find that,
within the meaning of s. 817.234(1)(a), patient authorization
cannot be obtai ned because the patient cannot be located or is
deceased, incapacitated, or suspected of being a participant
in the fraud or scheme, and if the subpoena is issued for
specific and rel evant records.

4. For purposes of this subsection, the departnent nay

obtain patient records pursuant to a subpoena without witten

authorization fromthe patient if the patient refuses to

cooperate or if, in the departnent's discretion, an attenpt to

obtain a patient release would be detrinental to the

i nvestigation.

(16) A health care practitioner or records owner
furnishing copies of reports or records or nmaking the reports
or records available for digital scanning pursuant to this
section shall charge no nore than the actual cost of copying
i ncl udi ng reasonabl e staff time, or the anount specified in
adm nistrative rule by the appropriate board, or the
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departnent when there is no board. The health care

practitioner or owner of the records shall certify that a true

and conplete copy of the records requested pursuant to a

subpoena or patient rel ease has been provided to the

department _or otherwi se identify those docunents that have not

been provi ded.

Section 13. Subsection (3) of section 456. 063, Florida

Statutes, is anended to read:

456. 063 Sexual m sconduct; disqualification for
license, certificate, or registration.--

(3) Licensed health care practitioners shall report
al | egations of sexual m sconduct to the departnent, regardl ess
of the practice setting in which the all eged sexual ni sconduct

occurred. Each board, or the departnent if there is no board,

nmay adopt rules to admnister the requirenents for reporting

al l egati ons of sexual misconduct, including rules to determ ne

the sufficiency of the allegations.

Section 14. Paragraphs (d), (aa), and (bb) of
subsection (1) and subsection (4) of section 456.072, Florida
Statutes, are amended, paragraph (dd) is added to subsection
(1), and subsection (7) is added to that section, to read:

456.072 Qounds for discipline; penalties;
enf or cenent . - -

(1) The following acts shall constitute grounds for
whi ch the disciplinary actions specified in subsection (2) may
be taken

(d) Using adass IlIl or a dass IV |aser device or
product, as defined by federal regulations, w thout having
complied with the rules adopted pursuant to s. 404.24(2)
561+322(2) governing the registration of such devices.

(aa) Performng or attenpting to performhealth care
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services on the wong patient, a wong-site procedure, a w ong
procedure, or an unauthorized procedure or a procedure that is
medi cal | y unnecessary or otherw se unrelated to the patient's
di agnosi s or nedical condition. For the purposes of this

par agraph, performing or attenpting to performhealth care

servi ces includes invasive actions taken in furtherance of the

preparation of the patient, but does not include those

preparations that are noni nvasi ve.

(bb) Leaving a foreign body in a patient, such as a
sponge, clanp, forceps, surgical needle, or other
paraphernalia commonly used in surgical, exam nation, or other

di agnostic procedures, unless leaving the foreign body is

nedi cally indicated and docunented in the patient record. For

t he purposes of this paragraph, it shall be legally presuned
that retention of a foreign body is not in the best interest
of the patient and is not within the standard of care of the
profession, unless nedically indicated and docunented in the

patient record regardtess—of—the—intent—oftheprofessionat.

(dd) Being termnated froman inpaired practitioner

programthat is overseen by an inpaired practitioner

consultant as described in s. 456.076 for failure to conply

with the terns of the nonitoring or treatnment contract entered

into by the |licensee w thout good cause.

(4) In any L I  ceiph .
threugh final orders- or citation- entered on or after July 1,

2001, that inposes a penalty or other formof discipline

pursuant to this section or ¢iserpHne—+npesed—through—nal
, . Fon- tered—on—or—after—July—1—260% for a

violation of any practice act, the board, or the department

when there is no board, shall assess costs related to the
i nvestigation and prosecution of the case, including costs
8
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associated with an attorney's tine. The anpbunt of costs to be

assessed shall be determ ned by the board, or the departnent

when there is no board, following its consideration of an

affidavit of item zed costs and any witten objections

thereto. In any case where the—beartd—oer—the—departrenrt—Hposes

a fine or assessment of costs inposed by the board or
depart nent ant—the—fHne—or—assessrent is not paid within a

reasonabl e tinme, such reasonable tinme to be prescribed in the

rules of the board, or the department when there is no board,
or in the order assessing such fines or costs, the department
or the Departnent of Legal Affairs may contract for the
collection of, or bring a civil action to recover, the fine or
assessment .

(7) In any fornmal admnistrative hearing conducted

under s. 120.57(1), the departnent shall establish grounds for

revocati on or suspension of a license by clear and convinci ng

evidence. Any other forns of discipline shall be established

by the greater weight of the evidence

Section 15. Subsections (1) and (5) of section
456. 073, Florida Statutes, are amended to read:

456. 073 D sciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he departnent.

(1) The departnent, for the boards under its
jurisdiction, shall cause to be investigated any conpl ai nt
that is filed before it if the conplaint is in witing, signed
by the conplainant, and legally sufficient. A conplaint is
legally sufficient if it contains ultimate facts that show
that a violation of this chapter, of any of the practice acts
relating to the professions regulated by the departnent, or of
any rul e adopted by the departnent or a regulatory board in

9
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t he departrment has occurred. In order to determne | ega
sufficiency, the departnment may require supporting information
or documentation. The departnent may investigate, and the
departnent or the appropriate board nmay take appropriate fina
action on, a conplaint even though the original conplainant
withdraws it or otherw se indicates a desire not to cause the
conplaint to be investigated or prosecuted to conpletion. The
departnent may investigate an anonynous conplaint if the
complaint is inwiting and is legally sufficient, if the
alleged violation of law or rules is substantial, and if the
departnent has reason to believe, after prelimnary inquiry,
that the violations alleged in the conplaint are true. The
departnent may investigate a conplaint made by a confidenti al
informant if the conplaint is legally sufficient, if the
alleged violation of lawor rule is substantial, and if the
department has reason to believe, after prelimnary inquiry,
that the allegations of the conplainant are true. The
departnent may initiate an investigation if it has reasonabl e
cause to believe that a |licensee or a group of |icensees has

violated a Florida statute, a rule of the department, or a

rule of a board. Exeept—as—provided—n—ss—458-33H9+
459--015(9)—4604L3(5)—and—461-0613(6)~ Wien an investigation
of any subject is undertaken, the department shall pronptly
furnish to the subject or the subject's attorney a copy of the
conpl aint or docurment that resulted in the initiation of the
i nvestigation. The subject may submit a witten response to
the information contained in such conplaint or docunent w thin
30 26 days after service to the subject of the conplaint or
docunent. The subject's witten response shall be considered
by the probabl e cause panel. The right to respond does not
prohi bit the issuance of a summary energency order if

10
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necessary to protect the public. However, if the secretary, or
the secretary's designee, and the chair of the respective
board or the chair of its probable cause panel agree in
witing that such notification would be detrimental to the

i nvestigation, the departnent nay withhold notification. The
departnent may conduct an investigation w thout notification
to any subject if the act under investigation is a crimna

of f ense.

(5)(a) A formal hearing before an adm nistrative | aw
judge fromthe Division of Adm nistrative Hearings shall be
request ed hetrd pursuant to chapter 120 if there are any
di sputed issues of material fact raised within 45 days after

service of the admnistrative conplaint. Fhe—admntstrati-ve

(b) Notwithstanding s. 120.569(2). the departnent

shall notify the division within 45 days after receipt of a

petition or request for a hearing which the departnent has

determned requires a formal hearing before an adm ni strative

| aw | udge.
Section 16. Section 456.077, Florida Statutes, is

amended to read:

456. 077 Authority to issue citations.--

(1) Notwithstanding s. 456.073, the board, or the
departnent if there is no board, shall adopt rules to permt
the issuance of citations. The citation shall be issued to the
subj ect and shall contain the subject's name and address, the
subject's license nunber if applicable, a brief factua
statement, the sections of the law allegedly violated, and the

11
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penalty inposed. The citation nust clearly state that the

subj ect may choose, in lieu of accepting the citation, to
foll ow the procedure under s. 456.073. |If the subject disputes
the matter in the citation, the procedures set forth in s.

456. 073 nust be foll owed. However, if the subject does not
dispute the nmatter in the citation with the department within
30 days after the citation is served, the citation becones a

public final order and does not constitute eenstitutes

discipline for a first offense. The penalty shall be a fine or

other conditions as established by rule.

(2) The board, or the department if there is no board,
shal | adopt rules designating violations for which a citation
may be issued. Such rules shall designate as citation
viol ati ons those violations for which there is no substanti al
threat to the public health, safety, and welfare. Violations
for which a citation may be issued shall include violations of
continui ng education requirenents; failure to timely pay
required fees and fines; failure to conply with the
requirenents of ss. 381.026 and 381. 0261 regarding the
di ssemnation of information regarding patient rights; failure
to conply with advertising requirenents; failure to timely
update practitioner profile and credentialing files; failure
to display signs, licenses, and permts; failure to have
requi red reference books avail able; and all other violations
that do not pose a direct and serious threat to the health and
safety of the patient.

(3) The departnent shall be entitled to recover the
costs of investigation, in addition to any penalty provided
according to board or departnent rule, as part of the penalty
| evied pursuant to the citation

4—A-—citat-en—must—be—+ssued—wthin—6rnonths—after
12
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I " I L I . hebasi I
et+Haton—

(4)5r Service of a citation may be made by persona
service or certified mail, restricted delivery, to the subject
at the subject's |last known address.

(5)(6) A board has 6 nonths in which to enact rules
designating violations and penalties appropriate for citation
offenses. Failure to enact such rul es gives the departnent
exclusive authority to adopt rules as required for
i mpl ementing this section. A board has continuous authority to
amend its rules adopted pursuant to this section

Section 17. Section 456.078, Florida Statutes, is
amended to read:

456. 078 Medi ati on. - -

(1) Notwithstanding the provisions of s. 456.073, the
board, or the department when there is no board, shall adopt
rules to designate which violations of the applicable
prof essional practice act are appropriate for nediation. The
board, or the departnent when there is no board, shall ray
desi gnate as nedi ati on of fenses those conplaints where harm
caused by the licensee is economc in nature, except

conplaints involving fraud, er can be remedi ed by the

|icensee, or does not result in an adverse incident. For the

purposes of this section, an adverse incident is defined as an

event that results in:

(a) The death of a patient:

(b) Brain or spinal danage to a patient;

(c) The perfornmance of a surgical procedure on the

W ong patient;

(d) The perfornmance of a wong-site surgica

procedure;

13
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(e) The perfornmance of a wong surgical procedure;

(f) The performance of a surgical procedure that is

nedi cal | y unnecessary or otherwi se unrelated to the patient's

di agnosi s or nedi cal condition

(d) The surgical repair of damage resulting to a

patient froma planned surgical procedure, where the danage is

not a recogni zed specific risk, as disclosed to the patient

and docunent ed t hrough the inforned-consent process; or

(h) The perfornmance of procedures to renove unpl anned

foreign objects remaining froma surgical procedure.

(2) After the departnent determines a conplaint is
legally sufficient and the alleged violations are defined as
medi ati on of fenses, the departnment or any agent of the
departnment may conduct infornmal mediation to resolve the
complaint. If the conplainant and the subject of the conplaint
agree to a resolution of a conplaint within 14 days after
contact by the mediator, the nediator shall notify the
departnent of the terns of the resolution. The departnent or
board shall take no further action unless the conplai nant and
the subject each fail to record with the departnent an
acknowl edgrment of satisfaction of the terns of mediation
within 60 days of the nmediator's notification to the

departnent. A successful nediation shall include a statenent

of whether or not the resolution constitutes discipline.

However, in the event the conplai nhant and subject fail to

reach settlement ternms or to record the required
acknowl edgrent, the departnent shall process the conplaint
according to the provisions of s. 456.073.
(3) Conduct or statenents rmade during nediation are
i nadm ssi bl e in any proceedi ng pursuant to s. 456.073.
Further, any information relating to the nediati on of a case
14
2:47 PM 04/ 27/ 03 s2750c1c- 02j 05




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE ANMENDVENT
Bill No. CS for SB 2750
Amendrment No. _~ Barcode 573372

shal |l be subject to the confidentiality provisions of s.
456. 073.

(4) Any licensee who conpletes a successful nediation

shall pay the departnent's adm nistrative costs for the

nedi ation. No licensee shall go through the nedi ati on process

nore than once if the allegation relates to the breach of the

standard of care for that health care professional. In any

event, no licensee shall go through the mediation process nore
than three times w thout approval of the departnent. The
departnent may consider the subject and dates of the earlier
conmplaints in rendering its decision. Such decision shall not
be considered a final agency action for purposes of chapter
120.

(5 A board has 6 nonths in which to adopt rules

designating violations appropriate for nediation. Failure to

adopt _such rules gives the departnent exclusive authority to

adopt rules as required for inplenmenting this section Any

board shall have continuing authority to amend its rules

adopted pursuant to this section

(Redesi gnat e subsequent sections.)

TI TLE AMENDMENT

And the title is anended as foll ows:
On page 1, line 26, through
page 3, line 6, delete those |ines
15
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and insert:
456. 0375, F.S.; providing an exenption from
regi stration for community coll ege and
university clinics; providing a distinction
bet ween supervi sion of adm nistrative services
and supervision of health care delivery
services; providing an exenption from
registration for clinical facilities where
training is provided by certain nedica
school s; anending s. 456.039, F.S.; deleting a
cross-reference; anmending s. 456.041, F.S.
revising certain requirenents concerning
information on paid clains which is included in
the practitioner profile; anending s. 456. 049,
F.S.; specifying the amount of fina
professional liability clains to be reported
for physicians and dentists; amending s.
456. 057, F.S.; specifying certain circunstances
under which a patient release for the
furni shing of records is not required,
aut hori zing the departnent to obtain records
pursuant to subpoena; requiring the
certification of certain records; amending s.
456. 063, F.S.; providing professiona
regul atory boards, or the Departnent of Health
if there is no board, rul emaking authority for
reporting allegations of sexual m sconduct;
amending s. 456.072, F.S.; clarifying grounds
for discipline for perfornming or attenpting to
performhealth care services on the wong
patient or that are otherw se wong or
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unnecessary or leaving a foreign body in the
patient; providing for discipline for being
termnated froman inpaired practitioner
programfor failing to conply with the terns of
a treatnment contract; providing for additiona
costs to be assessed as part of any penalty or
other formof discipline; requiring clear and
convi nci ng evi dence to revoke or suspend a
l'icense and the greater weight of the evidence
for other fornms of discipline; conformng a
cross-reference; anmending s. 456.073, F.S.
extending the time wthin which the subject of
an investigation may submt a witten response
to the information in the conplaint or other
docunentation; requiring the Department of
Health to give 45 days' notice to the D vision
of Administrative Hearings when a hearing is
needed; amending s. 456.077, F.S.; providing
that citations for first offenses do not
constitute discipline; deleting the required
period for issuing a citation; anmending s.
456.078, F.S.; requiring designation of certain
violations as appropriate for nediation;
excluding certain violations from nediation
requiring successful nediation to include a
staterment of whether of not the resolution
constitutes discipline; requiring paynent for
the admnistrative costs of mnediation

prohi biting mediation nore than once invol vi ng
a breach of the standard of care for health
care professionals; providing rul emaki ng
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