Florida Senate - 2003 SB 2766

By Senator Bennett

21-1031- 03

1 A bill to be entitled

2 An act relating to the Statew de Public

3 Quardi anship O fice; anending s. 744.1083,

4 F.S.; revising provisions relating to

5 regi stration of professional guardians;

6 providing for an application fee; anending s.
7 744.1085, F.S.; allowing the Statew de Public
8 Quardi anship Ofice to charge a fee for

9 i nstructional courses; requiring approval of
10 courses; allowing a fee for review and approval
11 of courses; anmending s. 744.3135, F.S.

12 revising provisions relating to credit and

13 crimnal investigation; anmending s. 744. 3145,
14 F.S.; requiring approval of specified courses;
15 allowing a fee; requiring persons appointed to
16 act as guardians to register and to renew t hat
17 registration; allowi ng the Statew de Public

18 Quardi anship Ofice to contract with the clerk
19 of the court to perform specified services;
20 anending s. 744.534, F.S.; providing for
21 escheat of interest and inconme attributable to
22 uncl ai nred funds; anending s. 744.7021, F.S.
23 revising the qualifications and duties of the
24 executive director of the office; deleting
25 obsol ete reporting requirenents; revising the
26 duties of the Statew de Public Guardi anship
27 O fice; providing for the transfer and use of
28 funds; anmending s. 744.703, F.S.; prescribing
29 educational requirenents for public guardians;
30 anending s. 744.706, F.S.; revising provisions
31 regardi ng the preparation of the budget;
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1 anmending s. 744.7082, F.S.; redefining the term

2 "direct-support organization"; providing an

3 ef fective date.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Section 744.1083, Florida Statutes, is

8 | anended to read:

9 744.1083 Professional guardian registration.--

10 (1)(a) A person nay act as Effeetive—Januvary—1—20603+
11| a professional guardian only if the person possesses a valid
12 | regi stration from must—regrster—wth the Statew de Public

13 | Guardi anshi p O fice estabb-shed—i+npart—tX—of—this—~chapter.

14 | The Statew de Public Guardianship Ofice may contract with the
15 ) clerk of the court in each county to performthe

16 | adninistrative functions associated with registering

17 | professional guardi ans.

18 (b) A business organi zation nay act as a professiona

19 | guardian only if the organi zati on possesses a valid
20 | registration fromthe Statewi de Public Guardianship Ofice. No
21 | busi ness organi zation may be validly registered unless a
22 | principal or enployee of the organi zati on, who agrees to serve
23| as the organi zation's qualifying agent for registration
24 | pur poses, possesses a valid registration fromthe Statew de
25| Public GQuardianship Ofice. |If an organi zation's qualifying
26 | agent ceases to be a principal or enpl oyee of the
27 | organi zation, the organi zati on shall have 60 days to
28 | substitute a new qualifying agent who possesses a valid
29 | registration fromthe Statew de Public GQuardi anship Ofice and
30| to notify the Statewi de Public Guardi anship Ofice of this
31 | substitution.
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(2) Registration as a professional guardian under this

section shall be valid for a period of 2 years after issuance,

with registration renewable for additional 2-year periods.

(3) Each application for registration shall be nade on

a formor fornms adopted for this purpose by the Statew de

Public Guardi anship Ofice and shall be acconpani ed by the

applicable registration fee as determned by rule. Such fee

may not exceed $50. Each application for registration nust

include the following infornation, as well as any other

i nformati on reasonably required by the Statewi de Public

Quardi anship Ofice in order to fulfill its statutory

pur poses:
(a) |If the professional guardian is a natural person
t he nane, address, date of birth, and enpl oyer identification
or social security nunber of the professional guardi an
(b) If the professional guardian is a partnership or
associ ation, the name, address, and date of birth of its
qgual i fyi ng agent and of every nenber, and the enpl oyer

i dentification nunber of the partnership or association

(c) If the professional guardian is a corporation, the
nane, address, and enpl oyer identification nunber of the
corporation; the name, address, and date of birth of its
gual i fying agent and of each of its directors and officers;

the nane of its resident agent; and the nane, address, and
date of birth of each person having at | east a 10-percent
interest in the corporation

3
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(d) The nane, address, date of birth, and enpl oyer
identification nunber, if applicable, of each enpl oyee of a

prof essi onal guardi an who has a fiduciary responsibility to a

war d persen—providinrea—eguardi-an—delegated ranetal—oer—person

(e) Docunentation that the bonding and educati ona
requi rements of s. 744.1085 have been net, including the nane

of the educational course or courses conpleted, the date each

course was conpleted, and the providers of those courses, and

docunent ati on t hat background screeni ng has been conduct ed

pursuant to s. 744.3135. Upon a request froman applicant for

registration or fromthe Statew de Public Guardi anship Ofice,

the clerk of the court nust verify that the crimnal history

and credit screenings results are in the guardian file. The

verification nmay be given on forns furni shed by the Statew de
Publ i c Guardi anship Ofice.
(4)(a) At least 30 days before the expiration of a

prof essi onal guardian's registration, the professiona

guardian nust file an application for renewal with the

Statewi se Public Guardianship Ofice, on a formor forns

adopted for this purpose, which shall contain infornmation

simlar to the information required for initial registration

The application nust be acconpani ed by the applicabl e renewal

fee, as deternined by rule, which may not exceed $50. The

application for renewal nmust contain docunentation that the

bondi ng and continui ng education requirenents of s. 744.1085

have been net, including the nane of the educational course or

courses conpleted, the date each course was conpleted, and the

provi ders of those courses.

(b) No renewal shall be issued unless a new background

screeni ng has been conducted on the professional guardian
4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O N D WNPRER O

wo

a ggnate - 2003 SB 2766

pursuant to s. 744.3135. The application for renewal nust

contain docunentation that a new background screeni ng has been

conduct ed.
(c) |If the Statewi de Public Guardi anship Ofice does
not receive, at |east 30 days before the expiration of a

prof essional guardian's registration, a conplete application

for renewal with all required docunentation and fees, the

renewal shall be denied. Any subsequent request for

registration fromthat professional guardian nust be subnitted

as an application for newregistration. In addition to the

requirenments for new registration, such an application nust be

acconpani ed by an additional delinquency fee, adopted by rule,

whi ch may not exceed $50, and by docunentation that the

guardi an has conpleted, within the last 2 years, at |least 16

hours of continuing education neeting the requirenments of s.

744.1085. This docunentati on nust state the nane of the

educati onal course or courses conpleted, the date each course

was conpl eted, and the providers of those courses.
(5) 4 The Statew de Public Guardi anship Ofice nmay
adopt rul es necessary to adnminister this section.

(6) 5 A trust conpany, a state banking corporation or
state savings association authorized and qualified to exercise
fiduciary powers in this state, or a national banking
associ ation or federal savings and | oan associ ation authorized
and qualified to exercise fiduciary powers in this state, may,
but shall not be required to, register as a professiona
guardi an under this section. If a trust conpany, state banking
corporation, state savings association, national banking
associ ation, or federal savings and | oan association descri bed
in this subsection elects to register as a professiona
guardi an under this subsection, the requirenents of subsection

5
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(3) shall not apply and the registration shall include only

t he nane, address, and enpl oyer identification nunber of the
regi strant, the nane and address of its registered agent, if
any, and the docunentation described in paragraph (3)(e).

(7) A court may not award fees for services provided

by a professional guardi an unless the professional guardian

possesses a valid registration fromthe Statew de Public

Quardi anship Ofice. The court nmay renobve any professional

guardian that fails to register within 30 days after

appoi ntnent. The Statewi de Public Quardianship Ofice, the

Attorney General, or the state attorney for the circuit may

petition for renoval of any professional guardi an that has

failed to register; or the court may act on its own notion to

renove a professional guardian that has failed to register
Section 2. Subsection (3) of section 744.1085, Florida
Statutes, is anended, and subsection (4) is added to that

section, to read
744.1085 Regul ation of professional guardians;
appl i cation; bond required; educational requirenents.--
(3) Each professional guardi an defnred—n—5+—
4410215 —oen—Cectober—1,—1997% nust conpl ete recetve a

m ni rum of 40 hours of instruction and training before serving
as by—Getober—1,—1998,—er—wthin—1—year—afterbecormng a

prof essi onal guardi an,—whi-chever—eecturs—tater. Each

prof essi onal guardi an nust conpl ete reeetrve a mini num of 16

hours of continuing education every 2 eatendar years after the

i ssuance of registration year—na—whieh—the—initia—40—hotur
educat+onal—requi+rerent—+s—+et. Al such Fhe instruction and

educati on nmust be conpl eted through a course or courses

approved or offered by the Statew de Public Guardi anship
O fice, for which a fee nay be charged. The expenses incurred
6
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to satisfy the educational requirenents prescribed in this
section may not be paid with the assets of any ward. This
subsection does not apply to any attorney who is licensed to
practice law in this state.

(4) The Statewide Public Quardianship Ofice nust
approve a course before it may be used to satisfy the

educational requirenents of this section. All anendnents to

approved courses must be subnitted to the Statew de Public

Quardi anship Ofice for prior approval, and the office may

require a course provider to amend or update its course as a

condition of continued approval. Approval of a course may be

revoked if a provider fails to anend or update its course in a

timely nmanner upon the request of the Statewi de Public

Quardi anship Ofice. The office may charge a reasonabl e fee

for the review and approval of a course.
Section 3. Section 744.3135, Florida Statutes, is
anended to read:

744.3135 Credit and crininal investigation.--The court
may require a nonprofessional guardian and shall require a
prof essional or public guardian, and all enpl oyees of a
prof essi onal guardi an who have a fiduciary responsibility to a
ward, to subm t,—at—their—ewn—expense-to an investigation of
the guardian's credit history and to undergo | evel 2
background screening as required under s. 435.04. The expense
of the investigation may not be paid fromthe assets of a

ward. The clerk of the court shall obtain fingerprint cards

fromthe Federal Bureau of I|nvestigation and nake them

avail abl e to guardians. Any guardian who is so required shal

have his or her fingerprints taken and forward the proper

fingerprint card along with the necessary fee to the Florida

Departnent of Law Enforcenent for processing. The professional
7
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1| guardian shall pay to the clerk of the court a fee of $5 for
2 | handli ng and processi ng professional guardian files. The

3| results of the fingerprint checks shall be forwarded to the

4| clerk of court who shall maintain the results in a guardian

5| file and shall make the results available to the court and to
6| the Statewide Public Guardianship Ofice. If credit or

7| crimnal investigations are required, the court nust consider
8| the results of the investigations in appointing a guardian

9 | Guardians and all enpl oyees of a professional guardi an who

10 | have a fiduciary responsibility to a ward, so appointed, nust
11 | resubnit, at their own expense, to an investigation of credit
12 | history, and undergo | evel 1 background screening as required
13 | under s. 435.03, every 2 years after the date of their initial
14 | registration with the Statewi de Public Quardianship Ofice

15 | appetntwent. A public guardi an nust resubmit to an

16 | investigation of credit history, and undergo level 1

17 | background screening as required under s. 435.03, every 2

18 | years after the date of his or her appointnent as public Fhe
19 | eourt—rust—eonstder—the—+esutts—oftheseinvestigations—in
20 | reappointing—a guardi an. This section shall not apply to a
21 | professional guardian, or to the enployees of a professiona
22 | guardian, that is a trust conpany, a state banki ng corporation
23| or state savings association authorized and qualified to
24 | exercise fiduciary powers in this state, or a national banking
25 | associ ation or federal savings and | oan associ ation authori zed
26 | and qualified to exercise fiduciary powers in this state.
27 Section 4. Effective Cctober 1, 2003, subsection (3)
28 | of section 744.3145, Florida Statutes, is anended, and
29 | subsection (7) is added to that section, to read:
30 744. 3145 Guardi an education requirenents. --
31

8
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1 (3) Each person appointed by the court to be a

2 | guardian on or after Cctober 1, 2003, nust conplete the 8

3 | hours of instruction and education by 30 days wthin—3t—year
4 | after his or her appointment as guardian. The instruction and
5| education nust be conpleted through a course approved or

6| offered by the Statew de Public GQuardianship Ofice chief

7| e ey . . I I

8 | erganization. The Statewi de Public Quardianship Ofice nust

9 | approve a course before it may be used to satisfy the

10 | educational requirenents of this section. Al anmendnents to
11 | approved courses nust be submitted to the Statew de Public
12 | Guardi anship Ofice for prior approval, and the office may
13| require a course provider to anend or update its course as a
14 | condition of continued approval. Approval of a course nay be
15 ) revoked if a provider fails to anend or update its course in a
16 | ti nel y manner upon the request of the Statew de Public

17 | Guardi anship Ofice. The office may charge a reasonable fee
18 | adopted by rule, for the review and approval of a course.

19 | Got appr-oved—organtzattons—ray—inetude;—but—are—no i

20 , , ,
21 | and—thetocat—bar—assoeciation—or—The+oridaDBar—

22 (7) Each person appointed by the court to be a

23 | guardi an nmust register with the Statew de Public Guardi anship
24 | Ofice and nmust renew this registration every 2 years. The
25| Statewi de Public Guardianship Ofice may contract with the
26 | clerk of the court in each county to performthe

27 | admini strative functions associated with registering

28 | guardi ans. Registration for all guardi ans, other than

29 | professional guardi ans, shall be without charge or fee, and
30| each application for registration shall contain information
31

9
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1| conparable to that required for registration pursuant to s.

2| 744.1083.

3 Section 5. Paragraph (c) of subsection (2) of section
4| 744.534, Florida Statutes, is anended to read:

5 744,534 Disposition of unclained funds held by

6 | guardi an. - -

7 (2)

8 (c) Wthin 5 years fromthe date of deposit with the
9| State Treasurer, on witten petition to the court that

10 | directed the deposit of the funds and informal notice to the
11 | Departnent of Legal Affairs, and after proof of his or her

12 | right to them any person entitled to the funds, before or

13 | after paynent to the State Treasurer and deposit as provided
14 | for in paragraph (a), may obtain a court order directing the
15 | paynent of the funds to himor her. Al funds deposited with
16 | the State Treasurer and not clainmed within 5 years fromthe
17 | date of deposit, along with all interest and incone

18 | attri butabl e thereto,shall escheat to the state to be

19 | deposited in the Departnent of Elderly Affairs Admnistrative
20| Trust Fund to be used solely for the benefit of public

21 | guardi anship as determined by the Statew de Public

22 | Guardi anship Ofice established in part | X of this chapter

23 Section 6. Section 744.7021, Florida Statutes, is

24 | anended to read:

25 744.7021 Statewi de Public Guardianship Ofice.--There
26 | is hereby created the Statew de Public Guardianship Ofice

27 | within the Departnent of Elderly Affairs. The Departnent of
28 | Elderly Affairs shall provide admnistrative support and

29 | service to the office to the extent requested by the executive
30| director within the avail abl e resources of the departnment. The
31| Statewi de Public Quardi anship O fice nmay request the

10
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assi stance of the Inspector General of the Departnent of
Elderly Affairs in providing auditing services, and the Ofice
of General Counsel of the departnent nmay provide assistance in
rul emaki ng and other matters as needed to assist the Statew de
Public Guardi anship Ofice. The Statew de Public Guardi anship
O fice shall not be subject to control, supervision, or
direction by the Departnent of Elderly Affairs in the
perfornance of its duties.

(1) The head of the Statew de Public Guardi anship
O fice is the executive director, who shall be appointed by
t he Governor. The executive director must have administrative

experi ence and a denonstrated know edge of public guardi anship

servi ces and be—atHreensed—attorney—wth—a background—n
garti-anshi-p—taw-ant—knowedge of social services available to

neet the needs of incapacitated persons. The executive
di r ect or —shalHH—serveoer—aful—timebasts—and shal
personal |y, or through representatives of the office, carry

out the purposes and functions of the Statew de Public
Quardi anship Ofice in accordance with state and federal |aw.
The executive director shall serve at the pleasure of and
report to the Governor.

(2) The Statew de Public Quardianship O fice shall,
wi thin avail abl e resources, be responsible for oversight and

supervi si on of have—everstght—responsibiHties—for all public

guardi ans and for adninistration of the registration and

educati onal requirenents established under ss. 744. 1083,
744.1085, and 744. 3145.
(a) The office shall reviewthe current public

guardi an progranms in Florida and ot her states.

11
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(b) The office, in consultation with | ocal public
guardi anship offices, shall devel op statew de performance
nmeasur es and st andards.

(c) The office shall review the various nethods of
fundi ng public guardi anship prograns, the kinds of services
bei ng provided by such prograns, and the denographics of the
wards. In addition, the office shall review and nake
reconmendations regarding the feasibility of recovering a

© 00 N O O M WDN P

portion or all of the costs of providing public guardianship
services fromthe assets or incone of the wards
(d) Ne—tater—than—Ccteber—1 2000, theoffiee—shat

e o
O b W N R O

16 | seet+on—No |later than Cctober 1 of each year—2606%, the

17 | office shall submt to the Governor, the President of the

18 | Senate, the Speaker of the House of Representatives, and the
19 | Chief Justice of the Suprene Court a—proposed—pubH—e

20 | guardianship—ptan—tnchuding—at-ternati-ves—for—reeting—the

21 | state-s—guardiranship—rheeds—This—pran—ay—i+netude

22 | recomendations—for—tess—than—the—enti+te—state—rmayitnectude—a
23 | phase—in—system—and—shatH—netude—estirmates—of—the—cost—of
24 | each—of—the—altternatives—Each—year—thereafter—the—ofiice
25 | shatH—provide a status report and provide further

26 | recommendations to address the need for public guardianship
27 | services and rel ated issues.

28 (e) The office may provide assistance to | oca

29 | governnents or entities in pursuing grant opportunities. The
30| office shall review and nmake recomrendations in the annua

31| report on the availability and efficacy of seeking Medicaid

12
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mat chi ng funds. The office shall diligently seek ways to use
exi sting progranms and services to neet the needs of public
war ds.

(f) The office shall adm nister and devel op rul es

governing the content of all & guardi anship educationa

courses required under ss. 744.1085 and 744. 3145, the revi ew

and approval of these educational courses, requirenents for

conti nued approval, and the revocation of course approval.

(g) The office shall administer the registration of

guardi ans pursuant to ss. 744.1083 and 744. 3145 and shal
devel op rul es governing the application and registration

process, the granting or refusal of registrations, the

reporting of continuing education courses, the renewal of

regi strations, and the suspension and revocation of

regi strations.

(h) The office shall adm nister and devel op rul es for

t he disciplining of guardi ans consistent with subsection (5).

(i) In furtherance of its statutory purposes, the

of fice may conduct prograns and activities; initiate
13
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devel opnental projects; raise funds; nake expenditures;

request and receive grants, gifts, and bequests of noneys; and

receive, hold, invest, admnister, and dispose of, inits own

nane, securities, funds, objects of value, or other property,

real or personal, including patents, copyrights, and

tradenarks and any related licenses and other rights or

interests therein. Any gifts, grants, or contributions for

such purposes shall be directed to the direct support

organi zation created under s. 744.7082 to be used pursuant to

the terns of the organi zation's agreenent with the Statew de
Publ i c Guardi anship Ofice.
(3) The office may conduct or contract for

denonstration projects, within funds appropriated or through
gifts, grants, or contributions for such purposes, to
determne the feasibility or desirability of new concepts of
organi zation, adninistration, financing, or service delivery
designed to preserve the civil and constitutional rights of
persons of marginal or dimnished capacity. Any gifts, grants,
or contributions for such purposes shall be directed to the

di rect support organi zation created under s. 744.7082 to be

used pursuant to the ternms of the organization's contract with

the Statewi de Public Quardianship Ofice deposited—in—the
Pepartrwent—of—H-derty—AHatrs—Admni-strative—Trust—und.

(4) The office has authority to adopt rul es pursuant
to ss. 120.536(1) and 120.54 to carry out the provisions of
this section.

(5) Al fees received by the Statewide Public
Quardi anship Ofice pursuant to this chapter shall be

transferred to the Departnent of Elderly Affairs

Adm ni strative Trust Fund to be used solely for the

14
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advancenent of responsible public and private guardi anship by
the Statewi de Public Quardianship Ofice

Section 7. Subsections (2) and (5) of section 744.703,
Fl orida Statutes, are anended to read

744,703 Ofice of public guardian; appointnent,
notification.--

(2) The executive director shall appoint or contract
with a public guardian fromthe |list of candi dates descri bed
in subsection (1). A public guardian nust neet the
gualifications for a guardian as prescribed in s.
744.309(1)(a) and nust satisfy the sane educationa

requi renents as a professional guardian under s. 744.1085.

Upon appoi ntnent of the public guardian, the executive
director shall notify the chief judge of the judicial circuit
and the Chief Justice of the Suprene Court of Florida, in
writing, of the appointnent.

(5) The public guardian is to be appointed for a term
of 4 years, after which her or his appointnment nust be
reviewed by the executive director, and may be reappointed for

addi ti onal 4-year terns a—termof—up—to—4—years. The executive

director may suspend a public guardian with or wthout the

request of the chief judge. If a public guardian is suspended,
the executive director shall appoint an acting public guardian
as soon as possible to serve until such tine as a pernmanent
repl acenent is selected. A public guardian may be renoved from
office during the termof office only by the executive
di rector who nmust consult with the chief judge prior to said
renoval . A recommendation of renoval nade by the chief judge
nmust be considered by the executive director

Section 8. Section 744.706, Florida Statutes, is
amended to read:

15
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744,706 Preparation of budget.--Each public guardian
whet her funded in whole or in part by noney raised through
| ocal efforts, grants, or any other source or whether funded
in whole or in part by the state, shall prepare a budget for
the operation of the office of public guardian to be submtted
to the Statew de Public Guardianship Ofice. As appropriate,
the Statewi de Public Quardianship Ofice will include such
budgetary information in the Departnent of Elderly Affairs'
| egi sl ative budget request. The office of public guardi an
shal |l be operated within the linmtations of the Genera
Appropriations Act and any other funds appropriated by the
Legislature to that particular judicial circuit, subject to
the provisions of chapter 216. The Departnent of Elderly
Affairs shall make a separate and distinct request for an
appropriation for the Statew de Public Guardi anship Ofice.
However, this section shall not be construed to preclude the
financing of any operations of the office of the public
guardi an by noneys raised through local effort or through the
efforts of the Statewi de Public Guardianship Ofice or its
di rect-support organi zation

Section 9. Subsection (1) of section 744.7082, Florida
Statutes, is anended to read:

744.7082 Direct-support organization.--

(1) As used in this section, the term"direct-support
organi zation" neans a not-for-profit corporation incorporated
under chapter 617 and organi zed and operated to conduct
prograns and activities; initiate devel opnental projects;
rai se funds; request and receive grants, gifts, and bequests
of noneys; acquire, receive, hold, invest, and adm nister, and
di spose of,in its own nane, securities, funds, objects of
val ue, or other property, real or personal, including patents,
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1| copyrights, and trademarks and any related |icenses and ot her
2| rights or interests therein; and nake expenditures to or for
3] the direct or indirect benefit of the Statew de Public
4 | Guardi anship Ofice or individual offices of public guardians.
5 Section 10. This act shall take effect upon beconming a
6| | aw
7
8 EE IR b S b S S b b S S b b S I I b I S b
9 SENATE SUMMARY
10 Revi ses vari ed _provi sions relating to public ]
guardlanshlp, Revi ses powers and duties of the Statew de
11 ublic GQuardianship Ofice. Authorizes the inposition of
fees for registration, for instructional courses, and for
12 the review and approval of courses. Requires persons
appoi nted. as public guardians to register and renew the
13 registration biennially. Authorizesthe office to
contract with court clerks for certain services. (See
14 bill for details.)
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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