Florida Senate - 2003 SB 294
By Senator Crist

26-220- 03

1 A bill to be entitled

2 An act relating to protective injunctions;

3 providing a short title; anending s. 784. 046,

4 F.S.; defining the term "sexual violence"

5 providing for a cause of action for an

6 injunction for protection in cases of sexua

7 vi ol ence; providing for a petition to be filed
8 on the victims own behalf or on behalf of a

9 m nor child under certain circunstances;

10 requiring that the sexual violence be reported
11 to a | aw enforcenent agency and that the person
12 filing the petition cooperate in any

13 i nvestigation; providing for a petition to be
14 filed agai nst a respondent who was sentenced to
15 i mprisonnent for the sexual violence and who

16 has been or will be rel eased; prohibiting the
17 assessnent of filing fees for a petition for

18 protection agai nst repeat violence, sexua

19 vi ol ence, or dating violence; providing for the
20 Ofice of the State Courts Administrator to
21 rei mburse the clerks of the court for filing
22 fees, subject to legislative appropriation
23 providing requirenents for a petition for
24 protection agai nst sexual violence; specifying
25 the period of effect for an ex parte tenporary
26 i njunction agai nst a respondent rel eased from
27 i ncarceration; providing requirenents for
28 serving an injunction; redesignating the
29 Donestic, Dating, and Repeat Viol ence
30 I njunction Statew de Verification Systemas the
31 Donestic, Dating, Sexual, and Repeat Viol ence
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I njunction Statewi de Verification System
requiring notice to the sheriff and | aw

enf orcenent agencies; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as "The Victinis

Fr eedom Act . "
Section 2. Section 784.046, Florida Statutes, is
amended to read:

784.046 Action by victimof repeat violence, sexua
vi ol ence, or dating violence for protective injunction; powers
and duties of court and clerk of court; filing and form of
petition; notice and hearing; tenporary injunction; issuance;
statew de verification system enforcenent.--

(1) As used in this section, the term

(a) "Violence" neans any assault, aggravated assault,
battery, aggravated battery, sexual assault, sexual battery,
st al ki ng, aggravated stal ki ng, kidnapping, or false
i mprisonnent, or any crimnal offense resulting in physica
injury or death, by a person agai nst any other person

(b) "Repeat violence" neans two incidents of violence
or stalking committed by the respondent, one of which nust
have been within 6 nonths of the filing of the petition, which
are directed against the petitioner or the petitioner's
i mediate fam |y nenber.

(c) "Sexual violence" neans any one incident of:

1. Sexual battery, as defined in chapter 794;
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2. Alewd or lascivious act, as defined in chapter

800, committed upon or in the presence of a person younger

than 16 years of age;

3. Luring or enticing a child, as described in chapter

787;
4, Sexual performance by a child, as described in

chapter 827; or

5. Any other forcible felony wherein a sexual act is

committed or attenpted,

regardl ess of whether crimnal charges based on the incident

were filed, reduced, or dismssed by the state attorney.

(d) te)y "Dating viol ence” neans viol ence between

i ndi vi dual s who have or have had a continuing and significant
relationship of a romantic or intimte nature. The exi stence
of such a relationship shall be determni ned based on the
consi deration of the follow ng factors:

1. A dating relationship nust have existed within the
past 6 nonths;

2. The nature of the relationship nust have been
characterized by the expectation of affection or sexua
i nvol venent between the parties; and

3. The frequency and type of interaction between the
persons involved in the relationship nust have included that
t he persons have been involved over tinme and on a continuous
basis during the course of the rel ationship.

The term does not include violence in a casua
acquai nt anceshi p or violence between individuals who only have
engaged in ordinary fraternization in a business or social
cont ext .
3
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(2) There is created a cause of action for an
injunction for protection in cases of repeat violence, and
there is created a separate cause of action for an injunction
for protection in cases of dating violence, and there is

created a separate cause of action for an injunction for

protection in cases of sexual violence.

(a) Any person who is the victimof repeat violence or
the parent or |legal guardian of any minor child who is |iving
at hone and who seeks an injunction for protection agai nst
repeat violence on behalf of the minor child has standing in
the circuit court to file a sworn petition for an injunction
for protection agai nst repeat violence.

(b) Any person who is the victimof dating violence
and has reasonabl e cause to believe he or she is in inmnent
danger of beconing the victimof another act of dating
vi ol ence, or any person who has reasonabl e cause to believe he
or she is in inmmnent danger of becoming the victimof an act
of dating violence, or the parent or |egal guardian of any
m nor child who is living at hone and who seeks an injunction
for protection against dating violence on behalf of that ninor
child, has standing in the circuit court to file a sworn
petition for an injunction for protection against dating
vi ol ence.

(c) A person who is the victimof sexual violence or

the parent or legal guardian of a ninor child who is living at

hone who is the victimof sexual violence has standing in the

circuit court to file a sworn petition for an injunction for

protection agai nst sexual violence on his or her own behal f or

on behalf of the mnor child if:

1. The person has reported the sexual violence to a

| aw enforcenent agency and is cooperating in any crimnna
4
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proceedi ng agai nst the respondent, regardl ess of whether

crimnal charges based on the sexual violence have been fil ed,

reduced, or disnissed by the state attorney; or

2. The respondent who committed the sexual viol ence

against the victimor ninor child was sentenced to a term of

i mprisonnent in state prison for the sexual violence and the

respondent's termof inprisonnent has expired or is due to

expire within 90 days following the date the petition is
filed.
(d) tey A Fhits cause of action for an injunction may be

sought whether or not any other petition, conplaint, or cause
of action is currently available or pending between the
parti es.

(e) tdy A Fhits cause of action for an injunction does
shat not require that the petitioner be represented by an
attorney.

(3)(a) The clerk of the court shall provide a copy of
this section, sinplified forns, and clerical assistance for
the preparation and filing of such a petition by any person
who is not represented by counsel

(b) Notwithstanding any other law, the clerk of the

court may not assess a fee for filing a petition for

protection agai nst repeat violence, sexual violence, or dating

vi ol ence. However, subject to |legislative appropriation, the

clerk of the court may, each quarter, subnit to the Ofice of

the State Courts Administrator a certified request for

rei mbursenent for petitions for protection issued by the court

under this section at the rate of $40 per petition. The

request for reinbursenent shall be subnitted in the form and

manner prescribed by the Ofice of the State Courts

Adm nistrator. Fromthis reinbursenent, the clerk shall pay
5
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1| the | aw enforcenent agency serving the injunction the fee

2 | requested by the | aw enforcenent agency; however, this fee nay
3 | not exceed $20. n—the—event—the—persoen—desi+tingtofitefor

4 o . " . I I

5 TIIN nd e r ki T F I | erk—of
6 I . : I et I F

7 e £ e gt he—f et

8 | wai-ved—by—the—ecterk—of—the—court—or—the—shertff—or—taw

9 | enfercerent—agency—to—the—extent—necessarytoprocess—the

10 - I e e o I

11 | erder—of—the—court—retative—tothepayrent—of—such—fees—

12 (c) No bond shall be required by the court for the

13 | entry of an injunction.

14 (d) The clerk of the court shall provide the

15| petitioner with a certified copy of any injunction for

16 | protection agai nst repeat violence, sexual violence,or dating
17 | violence entered by the court.

18 (4)(a) The sworn petition shall allege the incidents
19 | of repeat violence, sexual violence,or dating violence and
20 | shall include the specific facts and circunmstances that whieh
21| formthe basis upon which relief is sought. Wth respect to a
22 | minor child who is living at honme, the parent or |ega
23 | guardian of the nminor child nust have been an eyew tness to,
24 | or have direct physical evidence or affidavits from
25 | eyewi tnesses of, the specific facts and circunstances which
26 | formthe basis upon which relief is sought.
27 (b) The sworn petition nust shatH- be in substantially
28| the followi ng form
29
30 PETI TI ON FOR | NJUNCTI ON FOR PROTECTI ON
31| AGAINST REPEAT VI OLENCE, SEXUAL VI OLENCE, OR DATI NG VI OLENCE
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Bef ore nme, the undersigned authority, personally
appeared Petitioner ...(Nane)..., who has been sworn and says

that the follow ng statenents are true:

1. Petitioner resides at ...(address)..

2. Respondent resides at ...(address)..

3.a. Petitioner has suffered repeat violence as
denonstrated by the fact that the respondent has:
...(enunerate incidents of violence)..

b. Petiti oner has suffered sexual violence as

denonstrated by the fact that the respondent has: (enunerate

i ncident of violence and attach incident report by |aw

enf orcenent agency or notice of inmate rel ease.)

c.b— Petitioner is a victimof dating violence and has
reasonabl e cause to believe that he or she is in i minent
danger of beconing the victimof another act of dating
vi ol ence or has reasonabl e cause to believe that he or she is
in inmmnent danger of becoming a victimof dating violence, as
denonstrated by the fact that the respondent has: ...(list the
specific incident or incidents of violence and describe the
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length of tine of the relationship, whether it has been in
exi stence during the last 6 nonths, the nature of the
relationship of a romantic or intinmate nature, the frequency

and type of interaction, and any other facts that characterize
the relationship.)..

4. Petitioner genuinely fears repeat violence by the
respondent.

5. Petitioner seeks: an inmmedi ate injunction agai nst
t he respondent, enjoining himor her fromcomrtting any
further acts of violence; an injunction enjoining the
respondent fromconmmtting any further acts of violence; and
an injunction providing any terns the court deens necessary
for the protection of the petitioner and the petitioner's
i mediate family, including any injunctions or directives to
| aw enf orcenent agenci es.

(5) Upon the filing of the petition, the court shal
set a hearing to be held at the earliest possible tine. The
respondent shall be personally served with a copy of the
petition, notice of hearing, and tenporary injunction, if any,
prior to the hearing.

(6)(a) Wen it appears to the court that an inmediate
and present danger of violence exists, the court may grant a
tenmporary injunction which may be granted in an ex parte
hearing, pending a full hearing, and may grant such relief as
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the court deens proper, including an injunction enjoining the
respondent fromcommitting any acts of viol ence.

(b) In a hearing ex parte for the purpose of obtaining
such tenporary injunction, no evidence other than the verified
pl eading or affidavit shall be used as evidence, unless the
respondent appears at the hearing or has received reasonabl e
notice of the hearing.

(c) Any such ex parte tenporary injunction shall be
effective for a fixed period not to exceed 15 days. However,
an ex parte tenporary injunction granted under subparagraph

(2)(c)2. is effective for 15 days following the date the

respondent is released fromincarceration. A full hearing, as

provided by this section, shall be set for a date no later
than the date when the tenporary injunction ceases to be
effective. The court may grant a continuance of the ex parte
injunction and the full hearing before or during a hearing,
for good cause shown by any party.

(7) Upon notice and hearing, the court may grant such
relief as the court deens proper, including an injunction

(a) Enjoining the respondent fromconmitting any acts
of vi ol ence.

(b) Ordering such other relief as the court deens
necessary for the protection of the petitioner, including
injunctions or directives to | aw enforcenent agencies, as
provided in this section.

(c) The terns of the injunction shall remain in ful
force and effect until nodified or dissolved. Either party nay
nove at any tinme to nodify or dissolve the injunction. Such
relief may be granted in addition to other civil or crimna
renedi es.

9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

da Senate - 2003 SB 294

Flori
26-220-03

(d) A tenporary or final judgnment on injunction for
protection agai nst repeat violence, sexual violence,or dating

vi ol ence entered pursuant to this section shall, on its face,
i ndi cate that:

1. The injunction is valid and enforceable in al
counties of the State of Florida.

2. Law enforcenment officers nmay use their arrest
powers pursuant to s. 901.15(6) to enforce the terns of the
i njunction.

3. The court had jurisdiction over the parties and
matter under the laws of Florida and that reasonable notice
and opportunity to be heard was given to the person agai nst
whom t he order is sought sufficient to protect that person's
right to due process.

4. The date that the respondent was served with the
temporary or final order, if obtainable.

(8)(a)l. The clerk of the court shall furnish a copy
of the petition, notice of hearing, and tenporary injunction
if any, to the sheriff or a | aw enforcenent agency of the
county where the respondent resides or can be found, who shal
serve it upon the respondent as soon thereafter as possible on
any day of the week and at any tine of the day or night. The
clerk of the court shall be responsible for furnishing to the
sheriff such infornmation on the respondent's physica
description and location as is required by the departnent to
conply with the verification procedures set forth in this
section. Notw thstanding any other provision of lawto the
contrary, the chief judge of each circuit, in consultation
with the appropriate sheriff, nmay authorize a | aw enforcenent
agency within the chief judge's jurisdiction to effect this
type of service and to receive a portion of the service fee.
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No person shall be authorized or pernmtted to serve or execute
an injunction issued under this section unless the person is a

| aw enforcenent officer as defined in chapter 943.
2. |If the respondent is in the custody of the

Departnent of Corrections and the petition for an injunction

has been filed as provided in subparagraph (2)(c)2., the clerk

of the court shall furnish a copy of the petition, notice of

hearing, and tenporary injunction, if any, to the Departnent

of Corrections and copies shall be served upon the respondent

as soon thereafter as possible on any day of the week and at

any tinme of the day or night. The petition, notice of hearing,

or tenporary injunction may be served in a state prison by a

correctional officer as defined in chapter 943. |If the

respondent in custody is not served before his or her rel ease,

a copy of the petition, notice of hearing, and tenporary

injunction, if any, shall be forwarded to the sheriff of the

county specified in the respondent's rel ease plan for service

as provided in subparagraph 1

3.2~ Wien an injunction is issued, if the petitioner
requests the assistance of a | aw enforcenent agency, the court
may order that an officer fromthe appropriate | aw enforcenent
agency acconpany the petitioner and assist in the execution or
service of the injunction. A law enforcenment officer shal
accept a copy of an injunction for protection agai nst repeat
vi ol ence, sexual violence,or dating violence, certified by

the clerk of the court, fromthe petitioner and i nmedi ately
serve it upon a respondent who has been | ocated but not yet
served.

(b) There shall be created a Donestic, Dating, Sexual
and Repeat Violence Injunction Statew de Verification System
within the Departnent of Law Enforcenent. The departnent shal

11
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establish, inplenent, and maintain a statew de conmuni cation
system capabl e of electronically transmtting information to
and between crimnal justice agencies relating to donestic

vi ol ence injunctions, dating violence injunctions, sexua
vi ol ence injunctions, and repeat violence injunctions issued

by the courts throughout the state. Such information nust
i nclude, but is not limted to, information as to the
exi stence and status of any injunction for verification
pur poses.

(c)1. Wthin 24 hours after the court issues an
injunction for protection against repeat violence, sexua
vi ol ence, or dating violence or changes or vacates an
injunction for protection against repeat violence, sexua
vi ol ence, or dating violence, the clerk of the court nust
forward a copy of the injunction to the sheriff with
jurisdiction over the residence of the petitioner

2. Wthin 24 hours after service of process of an
injunction for protection against repeat violence, sexua
vi ol ence, or dating violence upon a respondent, the |aw
enforcenent officer nust forward the witten proof of service
of process to the sheriff with jurisdiction over the residence
of the petitioner.

3. Wthin 24 hours after the sheriff receives a
certified copy of the injunction for protection agai nst repeat
vi ol ence, sexual violence,or dating violence, the sheriff

nmust make information relating to the injunction available to
ot her | aw enforcenment agencies by electronically transmtting
such information to the departnent.

4. Wthin 24 hours after the sheriff or other |aw
enforcenent officer has nade service upon the respondent and
the sheriff has been so notified, the sheriff nust make

12
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information relating to the service available to other |aw
enforcenent agencies by electronically transmtting such
information to the departnent.

5. Wthin 24 hours after an injunction for protection
agai nst repeat violence, sexual violence,or dating violence

is lifted, term nated, or otherw se rendered no | onger
effective by ruling of the court, the clerk of the court nust
notify the sheriff or local |aw enforcenent agency receiving
original notification of the injunction as provided in
subparagraph 2. That agency shall, within 24 hours after
receiving such notification fromthe clerk of the court,
notify the departnent of such action of the court.

(9)(a) The court shall enforce, through a civil or
crimnal contenpt proceeding, a violation of an injunction for
protection. The court may enforce the respondent's conpliance
with the injunction by inposing a nonetary assessnent. The
clerk of the court shall collect and receive such assessnents.
On a nonthly basis, the clerk shall transfer the nobneys
coll ected pursuant to this paragraph to the State Treasury for
deposit in the Crines Conpensation Trust Fund established in
s. 960. 21.

(b) If the respondent is arrested by a | aw enforcenent
of ficer under s. 901.15(10) for comritting an act of repeat
vi ol ence, sexual violence,or dating violence in violation of

an a—rfrepeat—or—dating—vietence injunction for protection, the

respondent shall be held in custody until brought before the

court as expeditiously as possible for the purpose of
enforcing the injunction and for adnmttance to bail in
accordance with chapter 903 and the applicable rules of
crimnal procedure, pending a hearing.

13
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1 (10) The petitioner or the respondent may nove the

2| court to nodify or dissolve an injunction at any tine.

3 (11) A law enforcenent officer acting in good faith

4 | under this section and the officer's enpl oying agency shall be

5]imune fromall liability, civil or crimnal, that m ght

6 | otherwi se be incurred or inposed by reason of the officer's or

7 | agency's actions in carrying out the provisions of this

8 | secti on.

9 Section 3. This act shall take effect July 1, 2003.

10
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12 SENATE SUWMMARY

13 Creates "The Victinms Freedom Act." Provides a cause of
action for injunctions for protection agai nst sexual

14 vi ol ence. Requires that the sexual violénce be reported
to a | aw enforcenent agency and that the person fl||n?

15 the petition cooperate in an investigation. Provides for
fgllng a petition against a_respondent who has been or

16 will be released follow ng incarceration for commtting
sexual violence. ProhibitS the court clerk from assessing

17 filing fees for a petition for protection agai nst repeat
vi ol ence, sexual violence, or dating violenCe. Renanes

18 t he Donestic, Dating, and Repeat Violence |njunction
Statewi de Verification Systemas the Donestic, Dating,

19 Sexual, and Repeat Violenhce |Injunction Statew de

20 Verification System (See bill for details.)

21

22

23

24

25

26

27

28

29

30

31
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