Florida Senate - 2003 CS for SB 560

By the Cormittee on Health, Aging, and Long-Term Care; and
Senat or Saunder s

317-1983-03
1 A bill to be entitled
2 An act relating to nedical nalpractice;
3 anmending s. 456.049, F.S.; requiring the
4 Departnent of Health to report certain
5 liability clains to the Ofice of |nsurance
6 Regul ati on; anending s. 627.062, F.S.
7 prohibiting certain bad-faith or punitive
8 damages judgnents frominfluencing rates or
9 justifying rate changes; anending s. 627. 357,
10 F.S.; providing guidelines for the formation
11 and regul ation of certain self-insurance funds;
12 anending s. 627.912, F.S.; providing for the
13 adoption of requirenents relating to certain
14 reports filed with the Ofice of Insurance
15 Regul ation; requiring the office to inpose
16 certain fines; creating s. 627.9121, F.S.
17 requiring certain clainms, judgnents, or
18 settlenments to be reported to the Ofice of
19 | nsurance Regul ation; providing penalties;
20 requiring the O fice of Program Policy Analysis
21 and Governnment Accountability to study and
22 report to the Legislature on requirenents for
23 coverage by the Florida Birth-Rel ated
24 Neur ol ogi cal Injury Conpensati on Associ ati on
25 authorizing health care facilities to apply to
26 t he Departnent of Financial Services for
27 di scounts in insurance rates after reducing
28 adverse incidents and serious events at the
29 facility; requiring health care facilities to
30 apply to the Departnent of Financial Services
31 for the certification of prograns recomended
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1 by the Florida Center for Excellence in Health

2 Care; requiring the Departnent of Financial

3 Services to develop criteria for the

4 certification; requiring insurers to file rates

5 with the Departnent of Financial Services for

6 revi ew under specified circunstances; providing

7 a contingent effective date.

8

9| Be It Enacted by the Legislature of the State of Florida:

10

11 Section 1. Subsection (3) is added to section 456. 049,
12| Florida Statutes, to read

13 456.049 Health care practitioners; reports on

14 | professional liability clains and actions. --

15 (3) The departnent nust forward the information

16 | coll ected under this section to the Ofice of Insurance

17 | Regul ati on.

18 Section 2. Subsection (2) of section 627.062, Florida
19| Statutes, is anended to read:

20 627. 062 Rate standards. --

21 (2) As to all such classes of insurance:

22 (a) Insurers or rating organizations shall establish
23| and use rates, rating schedules, or rating manuals to allow
24 | the insurer a reasonable rate of return on such classes of
25| insurance witten in this state. A copy of rates, rating

26 | schedul es, rating nanuals, premumcredits or discount

27 | schedul es, and surcharge schedul es, and changes thereto, shal
28 | be filed with the departnent under one of the foll ow ng

29 | procedures:

30 1. If the filing is nmade at | east 90 days before the
31| proposed effective date and the filing is not inplenented
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during the departnment's review of the filing and any
proceedi ng and judicial review, then such filing shall be
considered a "file and use" filing. 1In such case, the
departnment shall finalize its review by issuance of a notice
of intent to approve or a notice of intent to disapprove
within 90 days after receipt of the filing. The notice of
intent to approve and the notice of intent to di sapprove
constitute agency action for purposes of the Adm nistrative
Procedure Act. Requests for supporting infornmation, requests
for mat hemati cal or nechanical corrections, or notification to
the insurer by the departnent of its prelimnary findings
shall not toll the 90-day period during any such proceedings
and subsequent judicial review. The rate shall be deened
approved if the departnent does not issue a notice of intent
to approve or a notice of intent to disapprove within 90 days
after receipt of the filing.

2. If the filing is not nade in accordance with the
provi sions of subparagraph 1., such filing shall be nade as
soon as practicable, but no later than 30 days after the
effective date, and shall be considered a "use and file"
filing. An insurer making a "use and file" filing is
potentially subject to an order by the departnent to return to
policyhol ders portions of rates found to be excessive, as
provided in paragraph (h).

(b) Upon receiving a rate filing, the departnent shal

reviewthe rate filing to deternine if a rate is excessive,
i nadequate, or unfairly discrimnatory. In nmaking that
determ nation, the departnent shall, in accordance with
general |y accepted and reasonabl e actuarial techniques,
consider the follow ng factors:

3
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1. Past and prospective | oss experience within and
wi thout this state.

2. Past and prospective expenses.

3. The degree of conpetition anong insurers for the
risk insured

4. I nvestnent incone reasonably expected by the
i nsurer, consistent with the insurer's investnent practices,
frominvestable premiuns anticipated in the filing, plus any
ot her expected inconme fromcurrently invested assets
representing the anount expected on unearned prem umreserves
and | oss reserves. The departnent nmay pronul gate rul es
utilizing reasonabl e techni ques of actuarial science and
econom cs to specify the manner in which insurers shal
calcul ate investnent inconme attributable to such classes of
insurance witten in this state and the manner in which such
i nvestment inconme shall be used in the cal cul ation of
i nsurance rates. Such manner shall contenpl ate all owances for
an underwriting profit factor and full consideration of
i nvestnent incone which produce a reasonable rate of return
however, investnent incone frominvested surplus shall not be
consi dered. The profit and contingency factor as specified in
the filing shall be utilized in conputing excess profits in
conjunction with s. 627. 0625.

5. The reasonabl eness of the judgnent reflected in the
filing.

6. Dividends, savings, or unabsorbed prem um deposits
all oned or returned to Florida policyholders, nenbers, or
subscri bers.

7. The adequacy of |oss reserves.
8. The cost of reinsurance.

4
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9. Trend factors, including trends in actual |osses
per insured unit for the insurer naking the filing.

10. Conflagration and catastrophe hazards, if
appl i cabl e.

11. A reasonable margin for underwiting profit and
conti ngenci es.

12. The cost of nedical services, if applicable.

13. Oher relevant factors which inpact upon the
frequency or severity of clainms or upon expenses.

(c) In the case of fire insurance rates, consideration
shall be given to the availability of water supplies and the
experience of the fire insurance business during a period of
not | ess than the nobst recent 5-year period for which such
experience is avail abl e.

(d) If conflagration or catastrophe hazards are given
consideration by an insurer in its rates or rating plan
i ncl udi ng surcharges and di scounts, the insurer shal
establish a reserve for that portion of the preniumallocated
to such hazard and shall maintain the premumin a catastrophe
reserve. Any renoval of such prenmiuns fromthe reserve for
pur poses ot her than paying clains associated with a
cat astrophe or purchasing reinsurance for catastrophes shal
be subject to approval of the departnent. Any ceding
conmi ssion received by an insurer purchasing reinsurance for
cat astrophes shall be placed in the catastrophe reserve.

(e) Any portion of a judgnment entered as a result of a

statutory or common-|aw bad-faith action and any portion of a

judgnent entered whi ch awards punitive damages agai nst an

insurer nmay not be included in the insurer's rate base, and

shall not be used to justify a rate or rate change. Any

portion of a settlenent entered as a result of a statutory or
5
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1| comon-|aw bad-faith action identified as such and any portion
2| of a settlenent wherein an insurer agrees to pay specific

3| punitive danages nay not be used to justify a rate or rate

4 | change. The portion of the taxable costs and attorney's fees

5| whichis identified as being related to the bad faith and

6 | punitive danages in these judgnents and settl enents may not be
7] included in the insurer's rate base and nay not be utilized to
8|justify a rate or rate change

9 (f)fte)y After consideration of the rate factors

10 | provided in paragraphs (b), (c), anrd (d), and (e),a rate may
11 | be found by the departnent to be excessive, inadequate, or

12 | unfairly discrimnatory based upon the foll owi ng standards:

13 1. Rates shall be deened excessive if they are likely
14 | to produce a profit fromFlorida business that is unreasonably
15) high inrelation to the risk involved in the class of business
16 | or if expenses are unreasonably high in relation to services
17 | render ed.

18 2. Rates shall be deened excessive if, anobng other

19 | things, the rate structure established by a stock insurance
20 | conpany provides for repl eni shnent of surpluses from preni uns,
21 | when the replenishnent is attributable to investnent | osses.
22 3. Rates shall be deened i nadequate if they are
23| clearly insufficient, together with the investnent incone
24 | attributable to them to sustain projected | osses and expenses
251 in the class of business to which they apply.
26 4. A rating plan, including discounts, credits, or
27 | surcharges, shall be deened unfairly discrimnatory if it
28 | fails to clearly and equitably reflect consideration of the
29 | policyholder's participation in a risk nanagenent program
30 | adopted pursuant to s. 627.0625.
31
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5. Arate shall be deened i nadequate as to the prem um
charged to a risk or group of risks if discounts or credits
are all owed which exceed a reasonable reflection of expense
savi ngs and reasonably expected | oss experience fromthe risk
or group of risks.
6. Arate shall be deened unfairly discrimnatory as
to arisk or group of risks if the application of prem um
di scounts, credits, or surcharges anpong such risks does not
bear a reasonable relationship to the expected | oss and
expense experience anong the various ri sks.
(gt Inreviewing a rate filing, the department may
require the insurer to provide at the insurer's expense al
i nformati on necessary to evaluate the condition of the conpany
and the reasonabl eness of the filing according to the criteria
enunmerated in this section
(h) tg) The departnent may at any tine review a rate,
rating schedule, rating manual, or rate change; the pertinent
records of the insurer; and market conditions. |f the
departnment finds on a prelinmnary basis that a rate may be
excessi ve, inadequate, or unfairly discrininatory, the
departnment shall initiate proceedings to disapprove the rate
and shall so notify the insurer. However, the departnent may
not di sapprove as excessive any rate for which it has given
final approval or which has been deened approved for a period
of 1 year after the effective date of the filing unless the
departnment finds that a material misrepresentation or material
error was nmade by the insurer or was contained in the filing.
Upon being so notified, the insurer or rating organization
shall, within 60 days, file with the departnent al
i nformati on which, in the belief of the insurer or
organi zation, proves the reasonabl eness, adequacy, and
7
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fairness of the rate or rate change. The departnent shal
issue a notice of intent to approve or a notice of intent to
di sapprove pursuant to the procedures of paragraph (a) within
90 days after receipt of the insurer's initial response. 1In
such instances and in any adm nistrative proceeding relating
to the legality of the rate, the insurer or rating
organi zation shall carry the burden of proof by a
preponderance of the evidence to show that the rate is not
excessive, inadequate, or unfairly discrininatory. After the
departnment notifies an insurer that a rate nay be excessi ve,
i nadequate, or unfairly discrimnatory, unless the departnent
wi thdraws the notification, the insurer shall not alter the
rate except to conformwith the departnent's notice until the
earlier of 120 days after the date the notification was
provided or 180 days after the date of the inplenentation of
the rate. The departnent nmay, subject to chapter 120,
di sapprove without the 60-day notification any rate increase
filed by an insurer within the prohibited tinme period or
during the tinme that the legality of the increased rate is
bei ng cont est ed.

(i)th)y In the event the departnent finds that a rate
or rate change is excessive, inadequate, or unfairly
discrimnatory, the departnent shall issue an order of
di sapproval specifying that a new rate or rate schedul e which
responds to the findings of the departnent be filed by the
insurer. The departnent shall further order, for any "use and
file" filing made in accordance with subparagraph (a)2., that
prem uns charged each policyhol der constituting the portion of
the rate above that which was actuarially justified be
returned to such policyholder in the formof a credit or
refund. If the departnment finds that an insurer's rate or rate
8
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1| change is inadequate, the newrate or rate schedule filed with
2| the departnment in response to such a finding shall be

3| applicable only to new or renewal business of the insurer

4| witten on or after the effective date of the responsive

5] filing.

6 (j) ) Except as otherw se specifically provided in

7| this chapter, the departnent shall not prohibit any insurer

8 | including any residual narket plan or joint underwiting

9 | association, from paying acquisition costs based on the ful

10 | amount of premium as defined in s. 627.403, applicable to any
11| policy, or prohibit any such insurer fromincluding the ful

12 | anmount of acquisition costs in arate filing.

13

14 | The provisions of this subsection shall not apply to workers
15 | conpensation and enployer's liability insurance and to notor
16 | vehicl e i nsurance.

17 Section 3. Subsection (10) of section 627.357, Florida
18 | Statutes, is anended to read:

19 627.357 Medical mal practice self-insurance.--
20 (10)(a)1. An application to forma self-insurance fund
21 | under this section nust be filed with the Ofice of Insurance
22 | Regul ati on A—setH—itnsurance—fund—ray—hot—beforred—under—this
23 | seet+on—after—Cetober—31—3992
24 2. The office nmust ensure that self-insurance funds
25| remni n sol vent and provide i nsurance coverage purchased by
26 | participants. The Ofice of Insurance Regul ati on may adopt
27 | rul es pursuant to ss. 120.536(1) and 120.54 to inplenent this
28 | secti on.
29 Section 4. Subsections (2) and (4) of section 627.912
30| Florida Statutes, are anended to read:
31
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627.912 Professional liability clainms and actions;
reports by insurers.--

(2) The reports required by subsection (1) shal
cont ai n:

(a) The nane, address, and specialty coverage of the
i nsur ed.

(b) The insured's policy nunber

(c) The date of the occurrence which created the
claim

(d) The date the claimwas reported to the insurer or
sel f-insurer.

(e) The nane and address of the injured person. This
information is confidential and exenpt fromthe provisions of
s. 119.07(1), and nust not be disclosed by the departnent
wi thout the injured person's consent, except for disclosure by
the departnent to the Departnent of Health. This information
may be used by the departnent for purposes of identifying
mul tiple or duplicate clains arising out of the sane
occurrence.

(f) The date of suit, if filed.

(g) The injured person's age and sex.

(h) The total nunber and nanmes of all defendants
involved in the claim

(i) The date and ampunt of judgnent or settlenment, if
any, including the itenization of the verdict, together with a
copy of the settlenent or judgnent.

(j) In the case of a settlenent, such infornmation as
the departnment may require with regard to the injured person's
incurred and antici pated nedi cal expense, wage | oss, and ot her
expenses.

10
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(k) The loss adjustnent expense paid to defense
counsel, and all other allocated | oss adjustnment expense paid.

(1) The date and reason for final disposition, if no
judgnent or settlenent.

(m A sumary of the occurrence which created the
claim which shall include

1. The nane of the institution, if any, and the
| ocation within the institution at which the injury occurred.

2. The final diagnosis for which treatnent was sought
or rendered, including the patient's actual condition

3. A description of the misdiagnhosis made, if any, of
the patient's actual condition

4. The operation, diagnostic, or treatnment procedure
causing the injury.

5. A description of the principal injury giving rise
to the claim

6. The safety managenent steps that have been taken by
the insured to nmake simlar occurrences or injuries |ess
likely in the future.

(n) Any other information required by the departnent
to anal yze and evaluate the nature, causes, |ocation, cost,
and danmages involved in professional liability cases. The
O fice of Insurance Regul ati on shall adopt by rule

requirenents for additional infornmation to assist the office

inits analysis and eval uation of the nature, causes,

| ocation, cost, and damages involved in professional liability

cases reported by insurers under this section

(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any insurer
reporting hereunder or its agents or enpl oyees or the
departnment or its enployees for any action taken by them under

11

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2003 CS for SB 560
317-19

i
1983- 03

1| this section. The departnent nust fay inpose a fine of $250
2 | per day per case, but not to exceed a total of $1,000 per

3| case, against an insurer that violates the requirenents of

4] this section. This subsection applies to claims accruing on or
5| after Cctober 1, 1997.

6 Section 5. Section 627.9121, Florida Statutes, is

7| created to read

8 627.9121 Required reporting of clains;

9| penalties.--Each entity that nakes paynent under a policy of
10 | i nsurance, self-insurance, or otherwise in settlenent or

11 | partial settlenent of, or in satisfaction of a judgnment in, a
12 | nedical nal practice action or claimthat is required to report
13| information to the National Practitioner Data Bank under 42
14 ) U . S. C. section 11131 nust also report the sane infornmation to
15| the Ofice of Insurance Regulation. The Ofice of |Insurance
16 | Regul ation shall include such information in the data that it
17 | conpiles under s. 627.912. The office nust conpile and review
18 | the data collected pursuant to this section and nust assess an
19 | adninistrative fine on any entity that fails to fully conply
20| with the requirenents inposed by | aw.

21 Section 6. The Ofice of Program Policy Anal ysis and
22 | Governnent Accountability shall conplete a study of the

23| eligibility requirenents for a birth to be covered under the
24 | Florida Birth-Rel ated Neurol ogical |njury Conpensation

25| Association and subnit a report to the Legislature by January
26 | 1, 2004, recommendi ng whether or not the statutory criteria
27 | for aclaimto qualify for referral to the Florida

28 | Birth-Rel at ed Neurol ogical Injury Conpensati on Associ ati on

29 | under section 766.302, Florida Statutes, should be nodified.
30 Section 7. Patient safety discount.--A health care

31| facility licensed pursuant to chapter 395, Florida Statutes,

12
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may apply to the Departnent of Financial Services for

certification of any programthat is reconmended by the

Fl orida Center for Excellence in Health Care to reduce adverse

i nci dents, as defined in section 395.0197, Florida Statutes,

which result in the reduction of serious events at that

facility. The departnent shall develop criteria for such

certification. Insurers shall file with the departnent a

discount in the rate or rates applicable for insurance

coverage to reflect the effect of a certified program A

health care facility shall receive a discount in the rate or

rates applicable for nandated basi c i nsurance coverage

required by law. In reviewing filings under this section, the

departnent shall consider whether, and the extent to which

the programcertified under this section is otherw se covered

under a program of risk managenent offered by an insurance

conpany or exchange or self-insurance plan providing nedica

professional liability coverage.

Section 8. This act shall take effect upon becoming a
law i f SB 562, SB 564, and SB 566 or simlar legislation is
adopted in the sanme | egislative session or extension thereof
and becones | aw.

13
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

2 Senate Bill 560

3

4| The conmittee substitute requires the Departnent of Health to
forward to the Ofice of Insurance Regulation information that

511t collects fromFlorida-Iicensed PhyS|C|ans and dentists
regardi ng professional liability clains that are not otherw se

6| reported™to the Ofice of Insurance Regul ation

7| The rating standards for certain pro erty, casualty,  and
surety inSurances are revised to prohibit the inclusion of

8 PaynEnts made by insurers for bad faith or Punltlve danmages in
the insurer's rate base. Such paynents shall not be used'to

9]justify a rate or rate change

10| The bill elim nates an existing prohibition against creating
new nedi cal mal practice self-insurance funds. "The O fice of

11 | I nsurance Regulation is authorized to adopt rules relating to

12 nedi cal nal practice sel f-insurance funds.
The O fice of Insurance Regulation is required to adopt rules

13 regardlnﬂ i nformati on about prof essi onal |Iabl|ltK cl osed
clains that will assist the office in analyzing the

14 | nat ure, causes, | ocati on, cost and dammges involved in such
clains.and is required to inpose a fine against insurers_for

15| viol ations of the closed clal ns rePortlng requi renents. The
bill requires additional entities to report nedica

16 | nal practice actions or clains to the Oftice of |Insurance

17 Regul ati on.
The bill requires the Ofice of Program Policy Analysis and

18 | Governnent Accountability to study the eI|g|b|I|t¥ .
requirenments for a birth’to be covered undéer the Florida

19 | Birth-Rel at ed hburologlcal I njury Conpensation Association and

20 report to the Legislature by January 1, 2004
Hospital s, anbul atory_ surgical centers, and nobile surgica

21 | facilities are authorized to apply to the Departnent o ]
Financi al Services for certification of any programthat is

22 | recommended by the Florida Center for Excellencé in Health
Care to reduce adverse incidents. Insurers nust file with the

23 | departnment a discount in the rate or rates applicable for
i nsurance coverage to reflect the effect of a certified

24 | program and these facilities nmust receive a discount in the
rate or rates applicable for nandated basic i nsurance coverage

25| required by | aw

26

27

28

29

30

31
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